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BUSINESS LAW 





This textbook presents business students with an introduction to the legal system 
and its operation. The central focus is, naturally enough, on the application of 
law to and within business. In order to maximize the textbook’s usefulness for 

its primary target audience, Bosnian students, the authors decided to draw on Bosnian 
law, jurisprudence, and legal structures. To the degree possible within the scope of an 
introductory module, reference is also made to European and International law. 

While no single textbook can encompass all there is to know about the law, Business 
Law offers students a basic understanding of both their legal rights and responsibilities. 

The textbook aims to provide students with:

1. An understanding and knowledge of the fundamental concepts of law as they relate 
to business 

2. An understanding of the fundamentals of the law of obligations
3. An overview of how legislation directs, constrains and protects businesses and 

business customers 
4. A good understanding of the key legal responsibilities of managers and supervisory 

board members
5. The ability to appraise the functions and duties of various company offi cers
6. The ability to examine the advantages and disadvantages of incorporation in company 

law 
7. A solid grounding in contract law (contracts of sale, agency, construction, insurance 

and other types of agreements)

PREFACE 
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8. A solid grounding in securities law (shares, bonds, bills of exchange and cheques)
9. A basic understanding of competition law.

On completing the course, students will be in a position to identify and discuss the 
various sources of business law, as well as to identify the necessary elements for a valid 
contract. They will also be able to describe the legal consequences of incorporating a 
company, and to identify and discuss the duties and obligations of various company 
offi cers.

We hope you enjoy using this text and fi nd it a useful tool in dealing with the challenges 
you encounter both now and in the future. 

Veljko Trivun, PhD
Vedad Silajdžić, PhD

Fatima Mahmutćehajić, PhD
Mia Mrgud, MA

Sarajevo, September 2015  
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ACC   – Austrian Civil Code

Art.   – Article, Articles

CC BiH   – The Criminal Code of BiH

CC FBiH  – The Criminal Code of the Federation of BiH

d.d.   – dioničko društvo, joint-stock company

d.n.o.   – društvo sa neograničenom solidarnom odgovornošću, general partnershi

d.o.o.   – društvo sa ograničenom odgovornošću, limited liability company

e.g.   – exempli gratia, for example

EEIG   – European Economic Interest Grouping

etc.   – et cetera, and so on

EU   – European Union

FLRBE   – Framework Law on Registration of Business Entities in     
     Bosnia and Herzegovina

GCC   – German Commercial Code

GU   – General Usances for Trade with Goods

i.e.   – id est, that is

JSC   – joint stock company
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k.d.   – komanditno društvo, limited partnership

k.d.d.   – komanditno društvo na dionice, limited stock partnership

Lat.   – Latin

LBE   – The Law on Business Entities

LBP   – the Law on Bankruptcy Proceedings

LC   – The Law on Competition

LCP   - The Law on Consumer Protection

LCS   - The Law on the Securities Commission

LDIR   – The Law on the Default Interest Rate

LDIROD  – The Law on Default Interest Rate for Outstanding Debts

LEP   – The Law on Enforcement Procedure

LFB   – The Law on Financial Business

LFTO   – The Law on Foreign Trade Operations

LICPI   – The Law on Insurance Companies in Private Insurance

LID   – The Law on Industrial Design

LIF   – The Law on Investment Funds

LIT   – The Law on Internal Trade

LL   – The Law on Leasing

LLC   – limited liability company

LLP   – The Law on Liquidation Proceedings

LMI   – The Law on Market Inspection

LMO   – The Law on Microcredit Organisations

LMPI   – The Law on Mediation in Private Insurance

LMS   – The Law on Market Surveillance of Bosnia and Herzegovina

LMVLI   – The Law on Motor Vehicle Liability Insurance and Other Provisions on   
     Compulsory Liability Insurance

LN   – The Law on Notaries of the Federation of Bosnia and Herzegovina

LoB   – The Law on Banks
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LoO   – The Law on Obligations

LoS   – The Law on Standardisation

LPC   – The Law on Price Control

LPE   – The Law on Public Enterprises

LPFDI   – The Law on the Policy of Foreign Direct Investments in    
     Bosnia and Herzegovina

LRBE   – The Law on Registration of Business Entities in the Federation of   
     Bosnia and Herzegovina

LRS   – The Law on the Registry of Securities

LSM   – The Law on the Securities Market

LSPLU   – The Law on Spatial Planning and Land Use

LTJSC   – The Law on the Takeover of Joint Stock Companies

op. cit.   – opus citatum, cited in the work

p.   – page

par.   – stav

PL   – The Patent Law

pp.   – pages

RCS   – The Regulation on Construction Site, required documentation at a   
     construction site and on participants in the construction Uredba o uređenju  
     gradilišta, obaveznoj dokumentaciji na gradilištu i učesnicima u građenju

RITD   – Regulation on type, content, marking and storing, control and validation of  
     investment- technical documentation

SGA   – Sale of Goods Act

TL   – The Trademark Law 

UC   – Special Usances on Construction

UCC   – Uniform Commercial Code

Us.   – Usance 





1. STATE AND LAW

2. LEGAL NORM

3. LEGAL ACTS 

4. LEGAL RELATION

5. EFFECT OF TIME ON LEGAL RELATIONS

6. SUBJECTS OF LAW

1Chapter 

BASIC TERMS IN LAW





CHAPTER 1 25

1. STATE AND LAW 

In a broad sense, a state is an organisation regulated by 
a special system of rules (law) of the ruling class with the 
monopoly of physical coercion, which submits the population 

in a certain territory to its sovereign authority, thus sustaining 
the way of production and political relations in the given society 
that are in the interest of the ruling class. A state is comprised of 
three constituent elements: territory, population and sovereignty/
sovereign public power. In a narrower sense, a state implies 
a state organisation or state apparatus. State organisation, 
i.e. a state in a narrow sense, is a hierarchically ordered and 
legally organised system of authorities which have a monopoly 
of physical coercion and a power of creation and application of 
rules of conduct. A state, as an organisation, as an apparatus, 
is only one of many social organisations and represents a legal 
subject. It does not exist above society, but rather represents its 
constituent part. 

Sociologically observed, law represents one of the systems of 
rules of people’s conduct within a society organised into a state. 
There is no difference between law and other systems of social 
norms (moral, customs) with regards to the structure of a norm. 
Objects of regulation are not necessarily different either. Law 
substantially differs from other systems of social norms because 
it contains a request to implement sanctions by state authorities. 

BASIC TERMS IN LAW

Ubi societas, ibi ius.

Wherever there is society, there is law. 

Th ere is an unbreakable bond between 

society (community, state) and law. 
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In a broader sense, the term law encompasses the legal system. 
It is a hierarchically systematised set of rules of conduct that apply 
for subjects within a society, whose violation in social relations 
is sanctioned by a special organisation with the monopoly of 
physical coercion (the state). Such rules of conduct are created 
by state authorities (parliament, government), non-government 
authorities (corporations) and natural persons. A legal norm is a 
rule of conduct of subjects whose potential violation should be 
sanctioned by the state. 

A legal norm, a set of legal norms or an entire system of law are 
sometimes called objective law or law in objective sense. The 
term objective law includes all legal norms created by the state 
and other authorised subjects. The usage of this term is useful 
because it facilitates a clear defi nition of subjective law or law in 
subjective sense, for which only the word right is commonly used 
in each specifi c case.1 Subjective law is an authorisation, based 
on objective law and secured by the state, of one person/entity 
to behave in a personal interest in a way prescribed by objective 
law, or to request obliged persons/entities to behave in a certain 
way. 

1.1. Legal system

Law consists of an enormous number of legal norms, i.e. rules of 
conduct. In order for them to be as effi ciently and fully applied in 
practice as possible, i.e. implemented in social relations, in order 
to easily identify potential contradictions between particular 
norms and to better fi ll legal gaps, it is necessary to systematise 
all existing legal norms into a single collection/unit. Therefore, 
a legal system is a unique and non-confl icting unit created by 
hierarchical systematisation of all existing legal norms and their 
classifi cation into smaller or bigger, lower or higher related 
groups. According to the applied legal technique, i.e. the method 
of regulation of social relations primarily in the areas of sources 
of law, existing legal systems in the world can be classifi ed into 

1 In some languages there are different terms for objective and subjective law: in the English language - law and right, in Slovenian - 
pravo and pravica.

Sociologically observed, 
law represents one of the 
systems of rules of people’s 
conduct within a society 
organised into a state. 

In a broader sense, the term 
law encompasses the legal 
system. It is a hierarchically 
systematised set of rules 
of conduct that apply for 
subjects within a society, 
whose violation in social 
relations is sanctioned by 
a special organisation with 
the monopoly of physical 
coercion (the state). 

A legal norm is a rule of 
conduct of subjects whose 
potential violation should be 
sanctioned by the state. 

A legal norm, a set of legal 
norms or an entire system 
of law are sometimes called 
objective law or law in 
objective sense. 

Subjective law is an 
authorisation, based on 
objective law and secured 
by the state, of one person/
entity to behave in a 
personal interest in a way 
prescribed by objective 
law, or to request obliged 
persons/entities to behave 
in a certain way. 



BASIC TERMS IN LAW

CHAPTER 1 27

three major groups: European Continental, Anglo-Saxon and 
religious-traditional system.2

The European Continental legal system is based on written, 
codifi ed law. In this system, the constitution and the laws are 
on top of the hierarchy as sources of law. Elementary legal 
principles and the majority of legal norms are contained in these 
fundamental sources of law. Furthermore, an important position 
in this system belongs to sources of law such as court practice, 
jurisprudence, the acts of social organisations, and customs. 

The Anglo-Saxon legal system is predominantly based on rules 
created in courts. A fundamental source of law is the precedent. 
A precedent is a resolved legal case which has already happened 
and which is used as an example or justifi cation for subsequent 
similar cases. 3 Considering the signifi cance of the precedent, 
there is a saying that the English judge is a slave to the past 
and a despot for the future, for he is bound by the decisions 
of his dead predecessors and binding for generations to come 
the judgements of those who will succeed him. Along with 
court cases, the importance of the laws is increasing in Anglo-
Saxon law. Considering that the United Kingdom is a part of the 
European Union, the legal system of this country has recently 
included the provisions and decisions of the European Council 
and Commission. 4 

The religious traditional legal system is a legal order whose 
sources are published books (the Bible, the Koran and other 
related books). The application of this legal system is present 
worldwide, to a lower or higher extent. In most current countries 
of the world, the principle of separation of church and state is 
applied. This means that the legal system is universally applied 
in the entire society, whereby the autonomy of churches is 
recognised in accordance with the law or the concordat. Hence 

2 See more in Rene, David (1960) Uvod u privatno pravo Engleske [Introduction to English Private Law], Beograd: Institut za uporedno 
pravo [Institute for Comparative Law], and Fornsworth E. Allan (1973) Uvod u pravni sistem Sjedinjenih Američkih Država [An Introduc-
tion to the Legal System of the United States], Beograd: Savremena administracija [Belgrade: Contemporary Administration].

3 Goldman, Arnold J. and Sigismond, William D. (2001) Business Law: Principles and Practices, 5th Ed., Boston-New York: Houghton 
Miffl in Company, p. 6.

4 Trivun, Veljko, Silajdžić, Vedad, Mahmutćehajić, Fatima and Grbo, Zinka (2003) Praktikum poslovnog prava [Business Law Practicum], 
Sarajevo: Izdavačka djelatnost Ekonomskog fakulteta u Sarajevu [School of Economics and Business in Sarajevo], p. 19.

A legal system is a unique 
and non-confl icting unit 
created by hierarchical 
systematisation of all 
existing legal norms and 
their classifi cation into 
smaller or bigger, lower or 
higher related groups. 

The Anglo-Saxon legal 
system is predominantly 
based on rules created 
in courts. A fundamental 
source of law is the 
precedent. 

A precedent is a resolved 
legal case which has already 
happened and which is 
used as an example or 
justifi cation for subsequent 
similar cases. 

The religious traditional 
legal system is a legal 
order whose sources are 
published books (the Bible, 
the Koran and other related 
books). 

The European Continental 
legal system is based on 
written, codifi ed law. In this 
system, the constitution and 
the laws are on top of the 
hierarchy as sources of law. 



Trivun · Silajdžić · Mahmutćehajić · Mrgud28

BUSINESS LAW 

it is possible even for highly secular countries to allow certain 
autonomy in the application of religious traditional legal norms 
for specifi c religious communities in it (for example, the rights of 
Jews in Canada and Great Britain). There are also countries which 
do not apply such separation of state and church and where the 
religious traditional legal system has a complete or dominant 
application in the regulation of social relations (for example, the 
Kingdom of Saudi Arabia and the Vatican). 

1.2. Elements of a legal system

Based on various criteria, three basic elements of any legal system 
can be identifi ed: a legal norm5, a legal institution or institute6 
and a branch of law. Legal areas that incorporate a number of 
related branches of law may but do not have to be an element of 
a legal system. 7 This depends on a specifi c legal order. 

A legal norm is a basic cell, an atom of law. Accordingly, a legal 
norm must be a fundamental element of a legal system. A legal 
institution or institute is a common name for a collection of all 
legal norms that regulate different sides of a single legal relation 
using a common method. A branch of law is a set of, generally 
higher, more complex institutions that use the same basic method 
to regulate a broad area of related social relations. Firm and 
absolute boundaries may not be set either among institutions or 
among branches of law. 

Property relations of subjects, those created in objects that carry 
a certain economic value which can be expressed in money, are 
regulated by an extensive range of branches of law. The most 
relevant group of such relations, those created by goods and 
in an exchange of goods and money or due to it, normatively 
express civil law and business law. In contemporary world, 

5 Pupić, Borivoje (1980) Uvod u pravne nauke [Introduction to Jurisprudence], Beograd: Savremena administracija [Contemporary Ad-
ministration], p. 332 does not list legal norm as an element of a legal system. Neither does Gaber, Stevan (1973) Teorija na državata i 
pravoto [Theory of State and Law], Skopje: Kultura, p. 433.

6 Golunski S.A. and Strogorović M.S. (1964) Teorija države i prava [Theory of State and Law], Beograd, pp. 243-244 do not mention legal 
institute in the defi nition of a legal system. 

7 Similar in, Pupić, B. (1980) op. cit., p. 333.
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property relations and economic relations between subjects from 
different countries are becoming an increasingly relevant object 
of special legal regulation. This is why a new branch of law in 
this area is formed. Thus, relations between individuals and 
organisations that do not act based on the state authority but 
rather on dispositive regulations, and which carry the elements 
of internationality (international elements), are regulated by 
international business law. 

According to the type of relations that they regulate, the method 
of doing it and depending on the domain in which they are applied, 
branches of law may be classifi ed into large related groups called 
areas of law. There are six areas of law that are commonly 
classifi ed into three major groups in science. The fi rst is comprised 
of substantive and procedural law, the second of public and private 
law, and the third of domestic and international law. 

1.3. State organisation and legal system of Bosnia and 
       Herzegovina 

Legal system of Bosnia and Herzegovina is determined by specifi c 
characteristics of our constitutional organisation. The Constitution 
of Bosnia and Herzegovina is a component of the General 
Framework Agreement for Peace in Bosnia and Herzegovina (the 
Dayton Peace Agreement), which was reached on 21 November 
1995 in Dayton, and formally signed on 14 December 1995 in 
Paris. The General Framework Agreement for Peace contains 11 
annexes. Annex 4 is the Constitution.8 

Bosnia and Herzegovina, by its form of government, is a semi-
presidential republic (the head of the state is directly selected, 
it is a collective authority whose territorial authority covers 
the entire territory of Bosnia and Herzegovina, simultaneously 
members of this authority have not received the legitimacy from 
citizens in the entire territory).9 By its state arrangement, Bosnia 

8 https://www.parlament.ba/sadrzaj/about/ustav/Archive.aspx?langTag=bs-BA&template_id=5&pril=b&pageIndex=1 
9 Bakšić-Muftić, Jasna (2005) Razumijevanje Dejtonskog ustava 10 godina kasnije, Zbornik radova Pravnog fakulteta u Splitu [Under-

standing the Dayton Constitution Ten Years Later, the Collection of Papers, School of Law in Split], year 42, p. 71.
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and Herzegovina is a type of a complex state. It consists of two 
entities – the Republic of Srpska which is arranged by Unitarian 
principle and the Federation of Bosnia and Herzegovina which 
has ten cantons, as well as Brčko District which is under the 
direct authority of Bosnia and Herzegovina.10

Regarding its political system11, Bosnia and Herzegovina is a 
democratic state. It contains all elements of a formal democracy: 
the separation of authority into legislative, executive and judicial, 
the prescribed principle of constitutionality and legality, the 
existence of pluralism of political parties, general direct and 
secret elections, the prescribed political and legal responsibility of 
holders of political power, an independent judiciary system, etc. 
12 Considering the relation between central and local authorities, 
Bosnia and Herzegovina is decentralised as a state. Namely, the 
Federation of BiH is the decentralised entity, while Republic of 
Srpska is the centralised entity. 

In accordance with such state organisation and administrative 
division, within the framework of Bosnia and Herzegovina there 
are: 

1) the laws and general legal acts that are unique for the entire 
territory of Bosnia and Herzegovina, 

2) the laws and general legal acts at the level of the Republic 
of Srpska, 

3) the laws and general legal acts at the level of the Federation 
of Bosnia and Herzegovina,

4) the laws and general legal acts of Brčko District, and 
5) the laws and general legal acts in ten cantons separately, 

within the Federation of Bosnia and Herzegovina. 

There is a political consensus in Bosnia and Herzegovina 
regarding joining the European Union. All countries that opted 

10 More in: Pobrić, Nurko (2000) Ustavno pravo [Constitutional Law], Mostar: Slovo; Read more about state and legal systems in: Perić, 
Berislav (1994) Država i pravni sustav [State and Legal System], Zagreb: Informator.

11 See more in: Gavrić, S., Banović, D. i Krause, C., ur. (2009) Uvod u politički sistem Bosne i Hercegovine - izabrani aspekti [Introduction 
to Political System of Bosnia and Herzegovina – Selected Aspects], Sarajevo: Sarajevski otvoreni centar i Fondacija Konrad Adenauer, 
Predstavništvo u Bosni i Hercegovini [Sarajevo Open Centre and the Fondation Konrad Adenauer, Branch Offi ce in Bosnia and Herzego-
vina].

12 Bakšić-Muftić, J. (2005) op. cit., p. 71.
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to join the European Union are expected to draw a Road Map, 
and to implement structural reforms of its legal, political and 
economic system. Upon the implementation of all fundamental 
reforms prescribed in the Road Map13, the countries sign the 
Stabilisation and Association Agreement. 

By signing the above Agreement, countries enter a new stage of 
the process of association in which legal, political and economic 
restructuring takes place in cooperation with the institutions 
of the European Union and their legal, political and fi nancial 
assistance. On 16 June 2008, Bosnia and Herzegovina signed the 
Stabilisation and Association Agreement. By signing it, Bosnia 
and Herzegovina became obliged to harmonise its laws and 
regulations with the laws and regulations of the European Union. 

2. LEGAL NORM

2.1. Elements of a legal norm

A legal norm is comprised of two basic elements: disposition and 
sanction. Each of these elements of a legal norm represents a 
rule of conduct and therefore has a normative character. Each 
of these rules of conduct may be applied if certain requirements 
are met. This part of a norm that contains the requirements for 
the application of one of the basic elements of a legal norm 
is their hypothesis. A hypothesis represents a description of a 
real, factual condition that should occur and exist in order for a 
disposition (disposition hypothesis), or a sanction (a hypothesis 
of a sanction) to be applied. 

A disposition hypothesis determines a factual situation that 
should occur in order to create an obligation to certain 
conduct according to the disposition, i.e. to a legal norm. For 
instance, those who possess property are obliged to pay taxes; 
motor vehicle drivers are obliged to drive on the right. The 
disposition here is an obligation to pay taxes or to drive on the 

13 http://www.ceeol.com/aspx/getdocument.aspx?logid=5&id=DDAF7A3A-CF16-4822-A875-F291CCD673EB 
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right. However, such an obligation only occurs for those who 
own property or those who drive motor vehicles. A disposition 
hypothesis, therefore, is those who have property or those who 
drive motor vehicles. Hypothesis is sometimes formulated as a 
component of a legal norm. In other cases, it is apparent from 
the context, the logic of a norm. It is so clear that there is no need 
to emphasise it. For instance: pedestrians may cross the street 
when there is green light on traffi c lights. The assumption for the 
application of this norm is that in that street there is a traffi c light 
installed. 

A sanction also has its hypothesis.14 It is a description of an action 
that represents the violation of a disposition. This hypothesis 
contains a requirement that must be met in order to apply the 
sanction. It is usually marked by words in the contrary case. A 
sanction hypothesis can also be explicitly specifi ed in the norm 
or assumed. Regardless of the method of determination of a 
sanction hypothesis, the described violation of a disposition is 
called an offence or a delict. This is a conduct contrary to that 
ordered by a disposition. 

A disposition is a part of a legal norm that contains the primary 
rule of conduct. It orders what should be done in a specifi c 
situation. A disposition is a normative part of a legal norm. The 
order to behave a certain way, the rule of desired conduct that 
a disposition contains, can be expressed in different ways: as an 
order, as prohibition, or as authorisation. For instance, citizens 
who possess property are obliged to pay taxes (disposition as 
an order); it is prohibited to drive a vehicle without a driving 
licence (disposition as a prohibition); citizens may freely use the 
property (disposition as an authorisation). 

Some authors classify dispositions according to the same criteria 
used to classify legal norms. Such classifi cation is justifi ed because 
a disposition is a substantial part of a legal norm, a primary rule 
of conduct. According to this classifi cation, dispositions can be 
defi nite and relatively indefi nite. Defi nite dispositions determine 
(prescribe) what conduct should be like, whilst relatively indefi nite 

14 Gaber, S. (1973) op. cit., pp. 301-302, defi nes hypothesis merely as a disposition hypothesis. Sanction hypothesis is mentioned in the 
chapter on sanction (see p. 310). 
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dispositions leave more or less freedom regarding the subject’s 
conduct. 

A sanction, as an element of a legal norm, is a secondary rule 
of conduct. It can be positive or negative, according to how 
the society evaluates the subject’s conduct in relation to the 
conduct prescribed by the disposition. If a society considers 
such an action to be particularly useful for the society, that it is 
positive for the condition of the society, then the sanction will be 
a reward for the doer. 15 On the other hand, a society’s reaction 
will be negative towards a doer of an action that the society fi nds 
to be against the interest of the society or other subjects. The 
sanction will then contain a bad, unpleasant consequence such 
as a dispossession of certain goods. Due to practical reasons, 
negative sanctions prevail in law. 

In the application of a legal norm, and even social norms in 
general, the word sanction is used with twofold meaning. Firstly, 
it implies a part of a norm that contains a rule of conduct of 
those who did not act according to a disposition, who violated 
a disposition; and secondly, the conduct (behaviour) of those 
who are prescribed to take certain actions (sanction) against the 
violator. The state, i.e. its competent authority needs to take 
measures (sanctions) against a violator of a legal norm. As one 
of the subjects of a relation created by a sanction is always a 
state authority, the rule on punishment is always formulated so 
that it may be implemented by the use of monopoly of physical 
coercion, i.e. by coercive ways. Further, a measure taken against 
a violator of a disposition (perpetrator of a delict) is also called 
a sanction. 

Due to their diversity, there are several types of sanctions. Like 
dispositions, sanctions can be defi nite and relatively indefi nite. 
Sanctions can also be classifi ed according to the delicts (offences) 
they are applied for. For criminal delicts (criminal acts), a sanction 
is a punishment by dispossession of certain human goods such as 
honour, freedom, property, or life. The perpetrator of a criminal 
act is generally punished by imprisonment or a fi ne, prohibition 

15 Such cases are familiar in our law of obligations. For instance, a material defect claim sent in a timely manner and by a reliable method 
retains the buyer's right to damage compensation even if it arrives late to the seller. 
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to perform a certain function or work. In case of a civil offence, 
a sanction is damage compensation. It affects the property of 
the person who violated a disposition, who committed a delict. 
A sanction is not performed on the violator’s person, but on his 
property. Administrative offences are actions of lower social 
danger. The sanction for it is an administrative punishment or 
measure, which may contain a dispossession of certain property, 
prohibition to perform a certain activity or dispossession of 
freedom (imprisonment) or honour, but in a milder form and to 
a lesser extent than for a criminal act. Disciplinary measures are 
sanctions for disciplinary offence i.e. a violation of work duties. 
Sanctions are taken against employees who do not perform their 
tasks as prescribed by work regulations and the job contract. 

2.2. Legal norms according to scope and object of regulation

According to whether a legal norm pertains to an indefi nite number 
of cases of the same kind or it regulates a specifi c relation, norms 
are classifi ed into general and individual. General norms refer to 
all entities that are or may be in a situation anticipated by the 
disposition hypothesis of that norm. Therefore, general norms 
regulate a specifi c type of relations. The number of cases that 
they refer to is theoretically unlimited. This is why it can be said 
that general norms determine its object of regulation in advance. 
Persons who possess property are obliged to pay taxes is an 
example of a general norm. Individual norms refer to one specifi c 
case; one specifi c person. For example, J.M. is obliged to pay 
1,000KM of total income tax. 

Norms can further be classifi ed according to which area of social 
life they regulate, which branch of law they belong to. There 
are: constitutional norms, civil law norms, criminal law norms, 
administrative norms, etc. Civil law norms regulate civil law 
relations; criminal law norms regulate criminal law relations, etc. 

Norms of substantive legal nature are those that regulate 
relations between subjects in the society. On the other hand, 
procedural legal norms regulate the procedure itself, i.e. how 
those who should act according to a norm shall behave, primarily 
a state authority when it needs to apply a legal norm. Substantive 
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legal norms are contained in various laws (primarily in the civil 
code and criminal code). Procedural legal norms are contained 
in the regulations of specifi c types of proceedings (the Law on 
Civil Proceedings, the Law on Criminal Proceedings, the Law on 
Administrative Proceedings). 

2.3. Legal norms according to degree of disposition determination

In a peremptory norm, a disposition is predetermined, it is clearly 
defi ned what kind of conduct is expected.16 A subject can only 
behave in accordance with a clearly formulated rule of conduct; 
otherwise a sanction is applied. For instance, a debtor is obliged 
to repay a debt. Such norms (and dispositions) are also known 
as absolutely defi nite and categorical. 

An alternative norm includes two or more rules of conduct, 
from which a subject to which a norm is addressed (addressee) 
can chose whichever he fi nds more suitable. Whichever rule 
of conduct within that norm the subject opts for, the conduct 
is in accordance with the norm. A subject is therefore left to 
choose which rule of conduct to obey to. He is free within that 
framework. Therefore, alternative norms belong to a type of 
relatively indefi nite legal norms, which give a subject a freedom 
to choose a rule of conduct from that norm and to behave in 
accordance with it, e.g. Taxes can be paid either in cash or by 
depositing securities.   

A dispositive norm includes a rule of conduct, but simultaneously 
gives subjects authorisation to regulate their relation in a manner 
that suits them, to create a different rule of conduct in a manner 
they fi nd appropriate. Only in cases when addressees do not 
want to determine what kind of rules and obligations should 
arise from a particular relation, a rule of conduct from a legal 
norm is applied. Therefore, a dispositive norm gives an absolute 
freedom to parties to regulate their behaviour, as long as it is 
within the framework of objective law. A rule of conduct which 
is contained in a dispositive norm determines how entities ought 

16 See e.g. Perić, Berislav (1978) Struktura prava [Structure of Law], Zagreb: SNL., p. 23.
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to behave only if they do not determine it themselves. Hence, 
they are also known as replaceable, e.g. A seller is obliged to 
deliver the goods of medium quality, unless otherwise provided 
by the contract. Dispositive norms are typical of obligatory 
agreements. In regards to their formulation, as one can notice, 
they usually include the phrase unless otherwise provided by the 
agreement.

A discretionary norm includes an authorisation of a state authority 
to, taking into consideration certain circumstances, act as it 
considers being the most purposeful, i.e. it gives it discretionary 
powers. The freedom of a state authority to exercise discretionary 
powers is limited not only by circumstances but also by an aim 
for which it was constituted. Under no circumstances should it 
be used for the interest of offi cial persons who constitute that 
authority (abuse of power). The authorisations from discretionary 
norms are performed on the basis of and within the framework 
of regulations. 

There are legal norms which include an insuffi ciently defi ned 
term (standard) in the disposition. Such standards have a relative 
meaning: what a rule of conduct will be like depends on various 
conditions and circumstances as well as an understanding of the 
social environment. It means that their meaning can be different 
in some other time, under different conditions, in a different 
area, in another social group, etc. A standard behaviour implies a 
behaviour which is typical, which on average or most frequently 
occurs under the same given conditions in a given environment 
and in a given time. Such standards are e.g. an honest man, a 
thoughtful host, a prudent businessman, a bone fi de procedure. 
For one circle of persons (professionals or laymen), in a given 
time, under particular conditions, someone’s conduct will be 
assessed as bone fi de, and someone else’s as insuffi ciently bone 
fi de. Norms with legal standards pertain to those situations when 
due to an abundance of various particular circumstances it is not 
possible to categorically establish a rule of conduct.17 Therefore, 
these norms are also known as elastic norms.  

17 Muhić, Fuad (1983) Teorija prava [Theory of Law], Sarajevo: Svjetlost, p. 83: „ Legal standards are, in fact, the points of attachment of 
the normative and social element in the face of a legal norm, as their validity is linked to the knowledge of sociological peculiarities of 
a situation to which they should be applied.“
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3. LEGAL ACTS
It is apparent from the aforementioned that both a legal norm 
and a great number of conscious human actions that convert 
a rule of conduct from legal norms into life and into a social 
relation, are primarily psychological acts. In order for such acts to 
have an impact on the consciousness, will and behaviour of other 
persons, it is necessary to make them knowable, to materialise 
them. Such materialisation through a certain procedure actually 
represents a legal act. A fundamental content of each legal act is 
an individual or joint decision of a will, volition. 

A form of a legal act represents a dialectical unity of a process of 
generating an act and the very act as a special social and legal 
creation. The aforementioned defi nition clearly indicates that the 
term of a form of a legal act contains several elements. The fi rst 
element is the authority. It implies an authorisation to issue a 
specifi c legal act. Such a defi nition includes the authorisation of 
state authorities (parliament, government) as well as the right 
of non-state entities (companies, associations) to create some 
types of legal acts. 

The second element of the form of a legal act is the procedure of 
issuance. The procedure should be a guarantee of quality of the act 
which will result from the procedure. Hence, it is understandable 
why a complex procedure is expected to occur for the issuance of 
more signifi cant acts. A legal order does not merely regulate the 
procedure of issuing legal acts by state authorities; but also by 
persons and legal entities – subjects of civil and business law. The 
same rule applies here as well: the more signifi cant the act, the 
more complex the foregoing procedure. For instance, Article 32 
of the Law on Obligations does not require any special actions to 
be taken for the occurrence of an offer, as the declaration of will 
which incorporates at least essential elements of a prospective 
contract is suffi cient. On the other hand, Article 3 of the Law 
on Bills of Exchange requires that a bill of exchange is made in 
writing (a document) and that it includes essential elements as 
stipulated by the Law. 

The third element of the form is a materialisation of an act, i.e. 
“a physical action whereby an act is expressed externally, and a 
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material instrument that potentially provides its duration”.18 The 
expression of an act (decision of a will) can be: oral, expressed 
by unambiguous gestures or other actions (conclusive acts), 
and written. Exceptionally, in certain cases prescribed by the 
law, decisions of a will expressed tacitly have the same effect. 
Nowadays, a written act, as a result of a written expression of 
a decision of a will, is the most frequent type of a permanent 
materialisation of an act.  

In theory of law, due to their generality, the content and form 
of an act are the most common criterion of classifi cation of 
legal acts. According to the main element of the content, legal 
acts can be divided into those which contain a legal norm or its 
normative elements and those that do not contain legal norms 
– in which the decision of a will is directed towards meeting the 
requirements set in a disposition hypothesis of an existing legal 
norm. The fi rst group includes all legal acts by which either a 
general or individual legal norm, either a disposition or a sanction 
of an individual norm is created. There are numerous examples, 
starting from the criminal code, through contracts that contain 
a penalty clause, to an administrative act and a judgment. The 
second group includes declarations of will which are a prerequisite 
for the implementation of certain legal norms. The following can 
serve as examples for this group: an application for admission to 
university, a complaint to a court, and an application to obtain a 
certifi cate.  

Acts which have a normative character are much more signifi cant 
for the enactment and implementation of law. According to the 
main element of their content, legal acts which contain legal 
norms can be classifi ed into general and individual, depending 
on whether they include a general or an individual legal norm. 
From a formal perspective, in terms of the form of enactment, 
both general and individual legal acts can be classifi ed into 
several types. The basic criterion for such classifi cation is the 
authority (subject). The procedure of the creation of an act, if 
the subject of enactment of more than one type of acts is the 
same, represents an additional criterion. 

18 Lukić, Radomir (1979) Uvod u pravo [Introduction to Law], Beograd: Naučna knjiga, p. 225.
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3.1. General legal acts

A general legal act regulates in advance and in a general manner 
a number of more or less defi nite repeatable relations with the 
same characteristics and of the same kind. The manner in which 
a general act is applied depends on the degree of determination 
of a disposition hypothesis and a disposition of the general legal 
norm which it contains. If these two elements are utterly and 
precisely specifi ed, then a general legal act can be directly applied 
onto an appropriate specifi c social relation. In the contrary case, 
an individual legal act i.e. an individual legal norm should be 
passed and then used to (based on a general norm, i.e. a general 
legal act) precisely determine a rule of conduct in regards to 
a particular case. Considering the legal form criterion, general 
legal acts can be classifi ed into the following sub-groups: the 
constitution, the law, bylaws (ordinances, decrees, decisions), 
a court ruling based on precedent, customary law and general 
acts of social organisations authorised by a legal order to create 
legal norms.

1)  In a legal sense, a constitution is a system of general legal 
acts or one general legal act which incorporates political and 
legal norms, principles of organising a monopoly of physical 
coercion and legal order in a given society, as well as legal 
principles of organising those segments of social life on which 
the holders of a monopoly of physical coercion particularly 
insist.19 It is a legal act with the highest legal power.20 
Authority to enact a constitution belongs to the highest state 
authorities. Which one of them specifi cally has the authority 
to do it depends on the social circumstances in which the 
constitution is being enacted. In contemporary countries, 
the authority to enact a constitution often belongs to a 
more or less democratically elected supreme representative 
authority (parliament, assembly). The procedure of enacting 
a constitution is always specifi c. With regard to legislative 

19 Jovičević, Miodrag (1977) O ustavu - teorijsko-komparativna studija [A theoretical and comparative study on constitution], Beograd 
[Belgrade]: Savremena administracija, p. 28 defi nes a constitution as: „ a written act with the highest power which primarily regulates 
the basics of the state and social regulation of a given country“. This does not imply a negation of the ideological and political character 
of the constitution. For more details see pages 192 – 193 in the same section.

20 In some cases, the international agreements and conventions which had been ratifi ed by the state take the precedence over the con-
stitution and the laws (acts) (e.g. Bosnia and Herzegovina). 
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procedure, it is characterised by a greater length and 
complexity.   

 
2)  Constitutional principles are formulated in such a way that 

it is very diffi cult to implement them directly. Hence, it is 
necessary to implement their concretisation, elaboration and 
sanction in secondary legal acts. The fi rst act in which this is 
done is a law.  A law can be defi ned as a written legal act which 
is enacted by a legislative authority according to a legislative 
procedure and which contains either individual21  or general 
legal norms. A form of a law is determined by the legislator, 
procedure and materialisation. An entity authorised to pass 
the laws is always the highest representative authority 
(legislative authority). By its complexity, the legislative 
procedure follows the constitutional procedure. Due to 
its importance, the procedure of passing a law generally 
consists of several phases. The number of these phases is 
not always the same as laws can be passed in an expedited 
(shortened) procedure. However, the following are most 
common phases: the initiative to pass a law which can be 
either a political or legal initiative, drafting and proposals, 
hearing of proposals by professional authorities and in 
parliamentary chambers (councils) with a possibility to hold 
an organisational or public discussion, to adopt proposals 
via voting and, possibly, the harmonisation of positions of 
authorised councils, the enactment of a law by the head of 
state and publishing of the law in an offi cial journal.   

3)  In a broader sense, all legal acts which are lower than a law 
could be classifi ed as bylaws regardless of who the legislator 
is and what they incorporate. In a narrower sense, only 
general acts issued by state authorities who are lower in 
authority than the assembly are considered as bylaws.22 If a 
bylaw is enacted for the purpose of regulating a matter which 
was previously incorporated in a law, then the norms which 
incorporate a bylaw must be within the framework of the 

21 Perić, Berislav (1964) Struktura prava [The Structure of Law], Zagreb: Narodne novine, p. 141. Contrary to Lukić, R, (1979) op. cit., 
p. 234.

22 Jovičić, Miodrag (1977) Zakon i zakonitost – život pravnih propisa [Law and Legality – the Lifetime of Legal Ordinances], Beograd [Bel-
grade]: Radnička štampa, p. 106 believes that “what all bylaws have in common is the fact that they are enacted by other authorities, 
rather than by a parliament and the fact that they are legally lower than a law”.
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law. This principle is known as the legality of bylaws. There 
are many types of bylaws which are passed for the purpose 
of the law enforcement by the government as the highest 
administrative authority, as well as other administrative 
authorities – ministries, directorates, agencies and other 
institutions.

4)  There are three ways in which a state adopts general acts 
of social organisations (companies, associations) into a 
legal order. The fi rst one is a legal initiation, i.e. an advance 
assessment made by a constitution or a law to determine 
whether acts passed by social organisations are legal acts. 
The second way is mostly a legal sanction, i.e. adopting into 
a legal order the acts which were not legal at the time of the 
enactment. The third way is a combination of the previous 
two: a legal initiation and a legal sanction. With its ordinance, 
the state declares that an act of a social organisation is a 
legal act if a certain state authority verifi es it.23 The fi rst 
system is accepted in our law when it comes to general acts 
of companies and associations. 

5)  A custom is a social norm which occurs due to a certain way 
of behaviour of persons in one situation being repeated until 
a conscience is formed that such a behaviour is mandatory in 
any future identical situations. In order for a customary rule 
to be sanctioned and so admitted as a source of law by the 
state, it must meet two requirements. Firstly, a respective 
custom must not be contrary to existing legal regulations, 
principles of the legal order or moral principles of a given 
society. Secondly, it must be in accordance with the basics 
of a social-political order.24 

6)  Nowadays, theoreticians agree that the decisions made by a 
constitutional court are a source of law.25 Since constitutional 
courts make decisions regarding a compliance of lower general 

23 These three ways were illustrated according to: Perić, B. (1978) op. cit., p. 161.
24 Perić, B. (1978) op. cit., p. 159 sets a requirement that a custom is “in accordance with…a movement (development) of a respective 

company”. 
25 See Košutić, Budimir (1973) Sudska presuda kao izvor prava [A Court Ruling as a Source of Law], Beograd: Savremena administracija, 

p. 140.
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legal acts with higher general legal acts, their decisions must 
have a general character. In theory, along with the decisions 
of a constitutional court, the attribute of being a source of 
law is acknowledged by the decisions of the highest court 
in a country as they are considered to have a precedent 
character.26 Attaching the attribute of being a source of law 
to the adjudications of lower courts is controversial. It seems 
that a standpoint according to which a judicial act is always 
given an attribute of being a source of law can be adopted.27 
The existence of and necessity for fi lling legal loopholes, the 
method of work of courts and the formation of a judicial 
practice are in its favour.

7)  A contract is a result of compliance of two or more parties 
whereby a legal relation between the parties is established, 
changed or terminated. A contract is a legal act which can 
be classifi ed as a legal affair. It incorporates either a general 
or an individual legal norm as a whole, or, more frequently 
it only incorporates a disposition of an individual legal norm. 
Legal theory generally acknowledges that a contract is that 
contains general legal norms is a source of law.28 A contract 
which incorporates individual norms or individual dispositions 
is generally not considered to be a source of law in legal 
theory. In accordance with our standpoint that general and 
individual norms, i.e. general and specifi c acts form a unity 
in the process of creating and implementing law and that 
an issuer of a specifi c act also acts creatively even when 
there are specifi c general acts, we believe that a contract 
which incorporates an individual norm or disposition can be 
considered as a source of law.

3.2. Individual legal acts

An individual act regulates a specifi c, unrepeatable, existing 
relation. It is issued “backwards’ and therefore is generally 

26 Košutić, B. (1973) op. cit., pp. 139-140.
27 Tako and Visković, Nikola (1976) Pojam prava [Defi nition of Law], Split: Pravni fakultet, p. 214 in particular.
28 Lukić, R, (1979) op. cit., pp. 247-248.
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unconditional. Moreover, except in the case of a legal gap – 
absence of a general norm required for a social relation which 
should be regulated beforehand, an individual legal act is 
issued based on a general legal act. Therefore, it represents 
a concretisation of a general act which does not exclude the 
element of creativity.

Since an individual act draws upon an existing general act and a 
general norm in some way, it is understandable that it can but does 
not have to incorporate both essential elements of an individual 
legal norm: a specifi c disposition and a specifi c sanction. If a 
contract incorporates these elements, it is a completely individual 
legal act. They are relatively rare. If an individual act incorporates 
either a disposition or a sanction, it is an incompletely individual 
legal act. Incompletely individual legal acts are divided into those 
which contain a disposition: administrative acts and legal affairs, 
and those which contain a sanction – court rulings.     

1)  An administrative act is defi ned in several ways. If the 
content of an act is taken as a criterion, then it is “an 
individual act which determines a disposition which obliges a 
subject whose conduct it regulates even against their will”.29 
In a formal sense, an administrative act implies, based on 
public authority, any binding act of a state authority or an 
organisation that exercises public authorisations, the act 
being issued by a special administrative procedure. 

2)  A legal affair is an individual legal act issued by a non-state 
subject which was created voluntarily on the basis of the 
authorisation of a legal order and within its framework, and 
which is made binding according to such a basis. A typical 
legal affair contains an individual disposition which creates an 
obligation based on the consent of the creator of the affair. 
However, apart from an individual disposition, a legal affair 
can contain an individual sanction, and in that case it is a 
completely individual legal act. A contractual agreement which 
incorporates a clause regarding contractual punishment as 
agreed by parties is a good illustration of this case. Two or more 
non-state entities can participate together in generating such 

29 Lukić, R, (1979) op. cit., p. 263.
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a legal act. In theory, a legal affair obliges only its creators, 
on the basis of their own consent. If a legal affair occurs in 
the fi eld of economic and property relations, it is a civil-law 
affair. Civil-law affairs can be divided into civil-law affairs in a 
narrower sense and affairs of business (commercial) law.  

3)  A court act can be defi ned as an act issued by court 
authorities (courts) using a special court procedure. The 
multitude of court authorities, various procedures that they 
apply, and the diversity of needs which are met by court acts 
have led to the creation of several types of court acts. The 
most signifi cant among them are: judgement, resolution and 
principled stand. A judgement is a court act by which the 
court “makes a decision regarding the claim i.e. the subject 
of a dispute”.30 A resolution is a court act by which a court 
“makes resolutions regarding all matters except the subject 
of a dispute”.31 A principled stand is commonly used in legal 
terminology to denote that a taken court stand has a general 
character and a wider signifi cance. 

3.3. Defi nition and hierarchy of sources of law

All social factors which affect the creation and implementation 
of legal norms, as well as the facts by which those norms are 
acknowledged, are in theory fi guratively known as sources of 
law. Regarding whether they create or merely express a norm, 
all sources of law can be divided into material and formal sources 
of law. Material sources of law could be defi ned as social facts 
and factors which lead to the creation of legal norms and their 
implementation. Formal sources of law are, in essence, acts by 
which material sources of law take a legal shape. We believe that 
sources of law, in a formal sense, are all legal acts which include 
either a general or an individual legal norm.  

A hierarchy generally denotes a formally determined relation 
of authority and subordination of sections within a particular 

30 Poznić, Borivoje (1970) Građansko procesno pravo, II edition [Civil Procedural Law], Beograd: Savremena administracija, p. 173.
31 Poznić, B. (1970) op. cit., p. 173. Review pp. 285-286 regarding a resolution.
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system. A hierarchy of sources of law is a set of general legal 
acts and those individual legal acts that include legal norms, 
arranged according to their legal power. A legal power of a legal 
act is its effect (impact) on other legal acts and factual human 
behaviour. That power depends on the issuer of an act and on 
the procedure according to which the act was passed.

Technical assets used to establish a hierarchy of sources of law 
are the principles of constitutionality and legality. Constitutionality 
exists when a legal order is based on the hierarchy of general 
legal acts and on their mutual coherence. Such hierarchy is based 
on the constitution, which is not only the highest but also the 
principal law.32 In a positive-legal sense, the principle of legality 
is a substantial and formal coherence of all lower legal acts with 
the laws.33    

A general layout of the hierarchy of sources of law depends on 
the development of a particular legal order and on the group of 
legal systems to which it belongs. We shall here discuss only the 
general hierarchy of our sources. It has the following structure: 
The Constitution of Bosnia and Herzegovina, entity and cantonal 
constitutions; ratifi ed international agreements, the laws, other 
general acts passed by legislative authorities; ordinances, 
decisions and other general bylaws of administrative authorities 
(regulations, guidelines) and general acts passed by an assembly; 
general acts of social organisations (statutes, regulations, rules of 
procedure); individual acts issued by administrative and judicial 
authorities, acts issued by non-state entities and a custom. 

3.4. Sources of European Union law

European Union law implies a set of legal norms of the European 
Union which regulate the authority of its institutions and the 
rights of member states and individuals that are part of it.34 

32 Đorđević, Jovan (1975) Ustavno pravo [Constitutional Law], Beograd: Savremena administracija, p. 327.
33 The fi rst type of coherence is known as a legality in a material sense, and the other is known as a legality in a formal sense. See Muhić, 

F. (1983) op. cit., pp. 149-150 on details regarding their relation.
34 For more details on the general principles of the European Union law see Steiner, Josephine, Woods, Lorna, and Twigg-Flesner, Christian 

(2006) EU Law, 9th Edition, Oxford: Oxford University Press. 
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Primary community law consists of legal norms which are 
incorporated in acts adopted by member states within their 
contractual-constitutional roles, i.e. in their roles of subjects 
of international law and founders of the Community as a 
supranational foundation sui generis.35 The rules incorporated 
in such acts of the Community, along with the group of general 
legal principles, represent a constitutional-legal framework of the 
European Union.36 

Secondary law represents a special group of sources of law which 
are adopted, i.e. passed by institutions of the European Union, 
in accordance with the relevant provisions of primary community 
law. Regarding the enactor, this group of sources of law can 
be divided into acts issued by the Council of Europe, acts of 
the European Commission which were passed either individually 
or with the participation of the European Parliament, and acts 
issued by the Court. In terms of the formal-legal effect, they can 
be classifi ed as binding, coercive or non-binding. Secondary law 
includes: regulations, directives, decisions, recommendations 
and opinions.

A regulation is an ordinance which is characterised by a generality, 
abstraction, imperativeness and immediate implementation by 
the member states. It implies ordinances are directly implemented 
by all member states, and they come into force at the same 
time in the entire community. Member states must not pass any 
subsequent ordinances which change or amend the provisions 
of regulations. The purpose of a regulation is to unify laws of 
member states, and that is why they are directly implemented 
in member states on the basis of their publishing in the Offi cial 
Journal of the European Union. A regulation represents a certain 
pendant to the law in national laws. 37  

A directive is one of the three types of binding acts (acts of 
European Union institutions) which are, pursuant to the Treaty 
on European Union, authorised to adopt the institutions of 

35 For more details see  Misita, Nevenko (2007) Osnovi prava Evropske Unije [Basics of the European Union law], Sarajevo: Pravni fakultet 
Univerziteta u Sarajevu [The Faculty of Law at University in Sarajevo]

36 For more details see Fairhust, John (2006) Law of the European Union, London: Pearson Education Limited
37 Fairhust, J. (2006) op. cit., p. 459.
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the European Union. It is also known as a guideline. This act 
obligates the member states that it addresses in order to a given 
goal, leaving them the freedom to choose the form and method 
of its accomplishment. The purpose of a directive is to coordinate 
(harmonise) laws of member states, unlike a regulation, which 
completely equalises (unifi es) those laws.  

Decisions are individual acts issued by institutions of the European 
Union which can be addressed to countries or natural persons 
and legal entities. It is an act which completely obligates those 
to whom it pertains. In terms of its content, decisions can be 
divided into executive, administrative and quasi-judicial.38 The 
term decision is often referred to as bylaws of the European 
Union.  

Recommendations and opinions are legally non-binding acts. A 
recommendation is a specifi c type of an act. A recommendation is 
generally addressed to member states, by which the addressees 
are called upon a particular behaviour in certain sections of 
interest for the Community. An opinion is a statement which is 
generally given upon a request by a certain entity, whereby a 
particular institution of the European Union, i.e. its authority, 
expresses an attitude regarding the subject matter.39 From a 
theoretical standpoint, they represent lex imperfecta (acts with 
no legal sanctions). 

4. LEGAL RELATION
Law regulates social relations between people, legal entities 
(companies, associations) and other entities. Not all social 
relations are a subject of legal regulation. Those relations 
which are arranged and regulated by a legal norm, regardless 
of whether they existed before the norm was proposed or 
whether the norm caused their adoption are considered as legal 

38 Retrieved from Trifković, Miloš, Omanović, Sanjin (2001) Međunarodno poslovno pravo i Arbitraže [International Business Law and 
Arbitration], Sarajevo: Ekonomski fakultet [School of Economics and Business in Sarajevo], note 114., p. 79.

39 Misita, N. (2007), op. cit., p. 474.
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relations.40 In accordance with objective law, persons who are 
in such a relation are defi ned as subjects of a legal relation. 
A legal relation consists of an authorisation of one subject and 
an obligation of the other subject that participate in that legal 
relation. According to legal ordinances, from objective law, 
individuals as well as legal entities either obtain authorisation or 
obligations are imposed on them. 

Two very important components of a legal relation are: 
authorisation and responsibility or obligation. In a legal relation, 
authorisation and responsibility are in correlation: every 
authorisation of one subject corresponds with an obligation 
of another subject, and vice versa (e.g. the authorisation of a 
vendor to request of a buyer to pay for the price of an item 
corresponds to the buyer’s obligation to pay). If the authorisation 
is used for one’s own interest, then it is referred to as a subjective 
right.41 If the authorisation is used on someone else’s behalf– 
then it is considered as an authority. The holder of authority 
must express a rational will of an entity on whose behalf he acts. 
The relations between authorisations and obligations which exist 
between entities must be made for the purpose of something, on 
something. These are objects of law.  

There are different classifi cations of subjective right. We 
shall review the two that we fi nd most relevant. In terms of 
a possibility of putting subjective rights into legal transactions, 
subjective rights can be non-transferable and transferable. 
According to the criterion of the effect, subjective rights can 
be absolute and relative. An absolute subjective right is such 
a right the authorisation of which is over all other subjects 
(erga omnes). The obligation that corresponds with this right is 
always negative, i.e. it comprises of a failure to act, refraining 
and endurance. This leads to the conclusion that anyone can 
infringe an absolute subjective right by any kind of action. The 
most important absolute rights are ownership, mortgage/pledge, 
industrial property rights, an inventor’s rights as well as the 
copyright and personal rights. 

40 Lukić, Radomir (1979) Metodologija prava [Methodology of Law], Beograd [Belgrade]: Naučna knjiga, p. 218.
41 Muhić, F. (1983) op. cit., p. 122,  considers a subjective right as a second degree of a legal relation. According to him, it is there where 

a legal relation becomes “particular”. The same standpoint is found at Gaber, S. (1973) op. cit., p. 359.
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Relative subjective rights are those rights whose authorisation 
refers to a precisely determined bearer of an obligation (inter 
partes). Several individual entities can act together as holders of 
a single obligation. An obligation which correspond with relative 
right can be positive (giving, doing) or negative (failure to act 
or an act of enduring something which according to objective 
law would not have to be tolerated). However, regardless of the 
type of obligation, it is clear that relative subjective rights can 
be infringed only by the holder of an obligation. Actions which 
violate the obligation that corresponds with relative rights are 
specifi cally determined. Obligatory rights are the most important 
group of relative rights. 

5. EFFECT OF TIME ON LEGAL RELATIONS
The lapse of time may result in the obtainment, loss or 
modifi cation of rights. This means that the time affects the 
occurrence, change and termination of a legal relation. In a legal 
terminology, the time which has an effect on legal situations is 
called a deadline. The effect of deadlines on law is manifested 
through the beginning and the end of a legal relation, as well as 
obsolescence, positive prescription and preclusion.

Obsolescence is a legal institute according to which the possibility 
of a coercive exercise of a right ceases due to a failure to act 
during a period of time prescribed by the law. Courts and other 
state authorities do not, by virtue of their positions (ex offi cio), 
pay a great attention to the expiration of obsolescence period. 
Obsolescence has a great signifi cance in law: it facilitates legal 
transactions by eliminating many diffi culties and the abuse, 
particularly in regards to the verifi cation of a right; it strengthens 
legal security, which requires the established factual relations to 
be legalised and that they are not constantly under a threat of 
being annulled; it creates legal safety and stabilises relations. Only 
obligatory-legal receivables become obsolescent. Absolute rights 
such as property (whether someone utilises one’s own property 
or not, it remains in the ownership of the person who possesses 
that property) and family rights do not become obsolescent.42 

42 Obsolescence will be discussed in detail in Chapter 3: Basics of law of obligations 
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Regulations often prescribe that a certain right can only be 
performed by a certain deadline. The period of time during which 
a right should be exercised is referred to as a preclusive period; 
the right lasts for as long as it has been prescribed by a regulation. 
If within the preclusive period an action is not taken and hence 
the right is not exercised, the right is completely lost. Therefore, 
the authorisation and the possibility for the right to be exercised 
for one’s own interest and a request (claim) cease to exist. The 
court and other state authorities ex offi cio pay attention to the 
occurrence of preclusion. Once a state authority determines that 
a preclusive period has expired, then it must reject the request. 
Preclusive periods are shorter than obsolescence periods (e.g. 
the deadline for fi ling a claim for latent defects of goods is six 
months).43 

Positive prescription (usucaption) is an obtainment of a certain 
right due to the lapse of time, under certain circumstances. 
In order for a right to be obtained with the lapse of time (by 
a positive prescription), the tenure, i.e. the possession of 
someone else’s asset (property), ought to be in good faith or 
in good faith and legal. This means that, if someone possesses 
an asset either in good faith or in good faith and legally, for 
a legally prescribed period of time, then that person becomes 
the owner of that asset. An independent possessor of a real 
estate, whose possession is in good faith, acquires ownership 
of that real estate by usucaption with the lapse of twenty years 
of continuous possession. If the possession is legitimate and in 
good faith rather than acquired by force, threat or abuse of trust, 
then the ownership is acquired with the lapse of ten years of 
continuous possession.44 Possession in good faith means that the 
holder considers himself/herself to be the owner of that asset. 
The difference between preclusion and positive prescription is in 
the fact that a right is lost with preclusion and a right is obtained 
with positive prescription with the lapse of time. Furthermore, 
the goal of positive prescription is to consolidate a long-term 
legal and bone fi de tenure (possession) of an asset. Only real 
rights, the rights to property (proprietary rights and the right of 

43 Trifković, Miloš, Simić, Milić and Trivun, Veljko (2004) Poslovno pravo – ugovori, vrijednosni papiri i pravo konkurencije [Business Law 
– Contracts, Securities and Competition Law], Sarajevo: Ekonomski fakultet [School of Economics and Business], p. 87.

44 Art. 58 of the Law on Real Property Rights (Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 66/2013)
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servitude) are obtained by positive prescription. However, the 
application of positive prescription in legal transactions is less 
signifi cant and less frequent than obsolescence and preclusion. 

6. SUBJECTS OF LAW
In legal relations, persons are found either directly or through their 
organisations (companies, associations). They are the bearers of 
authorisations and obligations of those relations. These bearers 
of rights, authority and obligations (holders of title) are referred 
to as subjects of law, subjects in a legal relation, legal subjects. 
Their attribute to be bearers of rights and obligations, and the 
possibility to have the rights and obligations is defi ned as a legal 
capacity. Under the conditions set forth by the legal order, a 
group of people, a collective (a company) can be given special 
or independent legal. Such a subject of law is called a legal 
entity.

6.1. Natural persons as subjects of law

Modern law recognises every individual, every natural person to 
have the characteristic of a subject of law. For a person to have 
such an attribute recognised, it is suffi cient for a child to be born 
and to have a human shape, not to be a behemoth. Natural 
persons cease to be a subject of law once they die. Under certain 
legal conditions, a court can proclaim a missing person to be 
dead. In such cases, a rebuttable legal presumption regarding 
the termination of being a subject of law is prescribed by a court 
act. The opposite can be proven.  

Every person is a subject of law. Such a position in a society, the 
capacity to be a holder of rights and obligations is called legal 
capacity. Business capacity is such a legal state (attribute) of 
subjects of law which allows them to take actions relevant for 
law by the declaration of their will. It is an ability to acquire legal 
capacity, a capacity to obtain rights and obligations by conscious 
actions, and by conscious declarations of will. In Bosnian law, 
business capacity is obtained once someone turns 18 years of 
age (adulthood) or when a minor who has turned 16 years of 
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age gets married (emancipation). There is full business capacity, 
limited business capacity and business incapacity. 

Full business capacity is the capacity of an adult or a minor who 
got married to settle legal affairs. A minor who has turned 14 years 
of age obtains limited business capacity. Persons with limited or 
partial business capacity can generally settle legal affairs on their 
own. However, such legal affairs are valid once they have been 
approved by a legal representative of the person with limited 
business capacity. Persons with full business incapacity cannot 
settle legal affairs on their own; hence their legal representatives 
do it for them.

A legal relation can emerge from an illegal, illicit act, i.e. from a 
delict. One is held responsible for a delict, as such behaviour is 
contrary to a legal norm and as it generally represents an offence. 
Such capacity, such a condition of a legal entity to be sanctioned 
for a delict is called delict capacity. Delict capacity is effective 
when a person turns seven years of age with a rebuttable legal 
presumption that the person has delict incapacity. A minor who 
has turned 14 years of age has full delict capacity if he is mentally 
healthy.

Persons who turn 15 years of age have working ability. It is the 
ability to be employed independently, without parental consent 
or a guardian’s consent, and to access their personal income and 
property which they have acquired by their own work.

6.2. Legal entities as subjects of law

A legal entity is a social creation, an organisation, which has its 
own special socially-acceptable goals and interests and whose 
state of being a legal entity is recognised by a legal order. As 
a special subject, a legal entity clearly differs in a practical and 
juridical manner from individuals who are in their structure or 
are related to them. A legal entity starts to exist at the moment 
of establishment and ceases to exist once it is deleted from the 
relevant register where all its status data are listed. In order for a 
social legal creation (entity) to have the attribute of being a legal 
entity recognised, the following requirements need to be met: 
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1) there has to be a legal organisation (organisational unity) and 
the boards of that organisation through which it formulates 
its interests, goals and decisions, and enters into relations 
with third parties;

2) that organisation needs to have a goal for which it was 
established, tasks it needs to accomplish in order to reach 
that goal, vision and mission;

3) it should appear in its own name for the purpose of exercising 
the rights and performing obligations, it should have its 
independence and existence, separate from the existence of 
founders/members and employees;

4) it should have its own property (independent property) 
separate from the property of any member of that legal 
entity (e.g. company) and it should be solely responsible 
for it.

Legal entities have a special legal capacity. They cannot have nor 
exercise those rights and obligations which solely pertain to an 
individual (e.g. family rights). Legal entities are established for 
the purpose of accomplishing a certain goal which is determined 
by a memorandum of association and by the statute of the 
company, and therefore their legal capacity should comply with 
that goal. We support the argument that legal entities can have 
only those rights which are necessary for the accomplishment 
of the goals for which they are established. Consequently, they 
have a special legal capacity with regard to individuals.

Business capacity refers to the obtainment and exercise of rights 
and obligations by conscious actions – by declarations of will. 
A legal entity has not got a conscience, as only humans can 
have it. Due to the fact that a legal entity would not have a 
business capacity (because it does not have conscience), and 
it is necessary that it does for the purpose of accomplishing 
set goals, some attributes which pertain to business capacity 
of persons had to be abandoned. A legal entity appears as a 
subject in legal relations, and its business capacity is obtained 
by declarations of will of persons who are in its boards (e.g. 
management, procurators).
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A delict capacity had to be approved of and a legal entity had to 
be held liable for any offences as the boards of a legal entity can 
commit illegal acts by performing activities for a legal entity.45 A 
legal entity is also held liable for the work of its employees.

45 Art. 172 of the LoO stipulates: “A legal entity is liable for the damage that its body caused to a third party in course of or in relation to 
performing its functions”
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1. DEFINITION, SUBJECT MATTER 
    AND METHOD OF BUSINESS LAW 

1.1. Defi nition of business law 

Business law is a systematised set of predominantly dispositive 
legal norms that regulate property relations of professional 
transfer of assets aimed at selling and purchasing exchange 

values of goods rather than their utility. Business law is a branch 
of law that regulates relations that originate from conducting 
economic activities or that are in a close subject or functional 
relation with such activities. Business law is a branch of law that 
regulates relations from and concerning trade in the broadest 
sense i.e. professional conduct of economic activities. 

“Trade law” or “law of traders”: a term that originated as a 
counterpoint to the Roman “ius civile” – “civil law”. In Roman 
law, it was concealed by the term “ius gentium”. Since the tenth 
century, a specifi c law that regulates relations among traders has 
developed, called “Lex mercatoria” or “Merchant Law”. In large 
bourgeois codifi cations that defi ned trade business subjectively 
at fi rst – as a trader’s job, the term “trade law” or “commercial 
law” was kept. This was done primarily in the Austrian Civil Code 
(ACC) of 1811, and the German Commercial Code (GCC) of 1863. 
In these laws, “trade law” is an absolutely appropriate term. 
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Aequior est dispositio legis quam hominis.

Th e disposition of the law is more impartial than that 

of man. (People would rather submit to the disposition 

of the law than to the will of individuals).
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“Commercial law” is a term whose meaning lies in the political 
need to free the “commerce” i.e. economic activities from guild 
and administrative control imposed by absolute monarchs. The 
Napoleonic Code de Commerce of 1807 defi ned the operations 
that are objectively, by their nature and characteristics, economic, 
i.e. “commercial”. Anyone who conducted such activities had the 
status of a trader, regardless of guild and other administrative 
conditions. Later developments have brought these two 
concepts closer together. German law, for instance, knows of 
“Musskaufl eute” and “Kannkaufl eute”.

“Economic law” or “Wirtschaftsrecht” originated in Germany at the 
end of the 19th century, with the formation of a large set of coercive 
regulations that dealt with the legal framework of conducting 
economic activities. The difference between “Handelsrecht” and 
“Wirtschaftsrecht” is primarily in the methodology, and it expresses 
a contrast: coordination vs. subordination. When the administrative 
socialism accepted the fact that administrative intervention in 
economy has its specifi c characteristics (“gosudarstvenici” vs. 
“hazjastvenici”), the term “economic law” was adopted for both 
economic and state legal relations that deal with economy. 

“Business Law” originated in the common law system, particularly 
the one in the United States of America. By its content, it is a 
counterpart of the term “commercial law”. The reasons to adopt 
the term “business law” are the following: 
 
1) in our area, commerce is understood as the exchange of 

goods for money rather than as an equivalent of all economic 
activities; 

2) the term “economic law” is not common in market economies 
as it reminds of an enforced legal administrative framework 
of conducting economic activities; 

3) “social property” as a proprietary basis of “economic law” 
has disappeared. 

1.2. Subject matter of business law 

Theory is not unanimous regarding the subject matter of 
business law. Professor Bartoš asserts that it implies all relations 



DEFINITION, SOURCES AND SUBJECTS OF BUSINESS LAW

CHAPTER 2 59

that concern trade in legal sense of the word, regardless of who 
participates in such relations and whether they are regulated by 
dispositive or coercive norms. Professor Vedriš claims that it only 
includes legal relations that originate from the dynamics of goods-
monetary relations; only the relations that concern commerce in 
legal sense, involving the subjects that conduct such activities 
professionally and in order to gain a profi t, regardless of the 
method of regulation. 

The subject matter of this branch of law encompasses a set 
of regulations regarding business-legal relations that subjects 
establish in order to gain a profi t (regulations that concern: 
companies, bankruptcy and liquidation, intellectual property 
right, business law contracts, securities, the right of competition 
and public procurement). 

Carriers of rights and obligations include persons who establish 
such relations continually and professionally rather than 
occasionally. Due to the exposure of the relations and the way of 
acting of the subjects in those relations, all types of companies 
occur as subjects of business law, including sole proprietors. 
This stance is undeniably confi rmed in Article 25 of the LoO that 
defi nes contracts in the fi eld of economics as contracts concluded 
between “enterprises and other legal entities which perform an 
economic activity, as well as action holder or other individuals 
who perform an economic activity as their registered profession, 
when accomplishing activities which comprise subjects of their 
business transactions, or are related to these activities”46.

1.3. Method of business law 

Professional conduct of activities in order to gain a profi t has 
determined basic characteristics of the method of business law. 
Business law is a dynamic category in which a large number of 
legal affairs are concluded, with high speed and generally a high 
value. As a result, professionalism is assumed to be a feature 
of each participant in business transactions, as well as relations 
based on trust and business ethics. In the fi eld of business law, 

46 Art. 25 of the LoO.
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state intervention is present, as well as the formation of special 
courts and arbitration.  

The method of business law is a set of principles and rules that 
regulate business relations of professional subjects. Special 
characteristics of business law method are: 

1) legal equality of parties in a relation and the equality of their 
wills, including the specifi c position of individual subjects 
(monopolistic and oligopolistic); 

2) freedom of parties’ initiative and the autonomy of their wills 
with signifi cant limitations in business law; 

3) form contracts and general business conditions; 
4) property sanctions, with the application of non-property 

sanctions of non-contractual character; 
5) a possibility of transfer of right onto another subject; 
6) a general predominance of dispositive norms; 
7) sources of law that suit the needs of economy and customs; 
8) a stricter responsibility of participants in business relations; 
9) dispute resolution (special courts and arbitration) and a 

simplifi ed proof procedure. 

A detailed analysis of principles and rules demonstrates that both 
a method of subordination and a method of coordination are 
both present in business law. 

2. SOURCES OF BUSINESS LAW
The hierarchy of sources of business law, unlike the general 
hierarchy of legal sources, is nowhere determined by regulations, 
not even partially, but is rather left to legal theory. Therefore, it 
must be determined based on general rules of the formation of 
hierarchy of sources. Correspondingly, the hierarchy of business 
law sources is: constitutions, ratifi ed international contracts, laws, 
other mandatory general acts of legal bodies, bylaws, general 
acts of companies, contracts, customs, usances, civil law, and 
decisions of supervisory and court authorities. 

Sources of business law may be substantial and procedural sources 
of law. Business relations include various facts, conditions, and 
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actions in the conduct of business. They represent substantial 
sources of business law. Procedural sources of business law 
are legal acts that contain legal norms that regulate business 
legal relations. The main classifi cation of procedural sources 
of business law is into: general sources (constitution, law and 
bylaws) and autonomous sources (custom, usances, form 
contracts and general conditions of doing business). 

2.1. General sources of business law

As the source of business law, the constitution functions to the 
extent of which the social and economic systems are the subject of 
constitutional regulation. The history of constitutionality confi rms 
this. The Constitution of Bosnia and Herzegovina, which is 
incorporated in the Annex 4 of the General Framework Agreement 
for Peace in Bosnia and Herzegovina and the Constitutions of 
Entities, considers property to be a natural human right. Hence, 
out of all provisions which are relevant for the regulation of 
property relations, the constitutions incorporate only certain 
legislative authorities. This means that the constitutions do not 
represent indirect sources of business law. As the sources of law, 
the constitutional principles are implemented by the law.

The laws are the most important and the most numerous sources 
of business law. As the sources of business law, the laws usually 
regulate property relations among companies in a general and 
uniform manner, thus meeting the needs of legal security in 
business transactions in the market in the best way. The most 
important legislation in the area of business law is the following: 
The Law on Business Entities, The Law on Obligations, The Law 
on Banks, The Law on Bankruptcy Proceedings, The Law on 
Liquidation Proceedings, The Law on the Securities Market, The 
Law on Internal Trade, the Law on Bill of Exchange, The Law on 
Cheques, and so forth.

Out of all bylaws, the most relevant sources of business law 
are those enacted by the government. They are placed directly 
under the law, and are used to determine the methods of the law 
enforcement. Hence, the term implementing acts (regulations) 
is found in legal theory and practice. Along with the bylaws 
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adopted by the government, there are others adopted by lower 
state authorities, such as ministries, agencies, and so forth.

2.2. Autonomous sources of business law

Practice as a source of law has a far greater role in business law 
than in civil law. Throughout centuries, the role of trade practices 
and their effect on business law have been signifi cant. Rationality 
and practicality of commercial/economic practices have made 
them an important source of comparative law. The reason for 
this is the dynamics of the turnover of goods which does not 
take any prolongation in fi nding adequate legal solutions for 
new circumstances. Nowadays, business practices are formed 
promptly and on the basis of the acts of autonomous business 
law (forms, general terms of business), and hence they are easily 
and quickly accessible to everyone. The Law on Obligations 
defi nes the term of practice and the basics of its implementation 
in the area of civil and business law. 

Good business practices represent the rules of business ethics. By 
committing to obey them, a legislator sets one of the correctives 
of strictness and abuse of regulations.47  Hence the requirement 
for moral behaviour in the area of turnover of goods and services 
has been increased, and another criterion established for the 
evaluation of subjects’ behaviour in the market. Obligation to 
implement good business practices is an explicit order of the 
legislator (Art. 21 of the LoO).

Commercial business practices represent business practices in 
a narrower, legal-technical sense. It is a commercial practice 
which is so widely implemented that the participants in business 
relations expect the contracting parties to act in accordance with 
it.48 In order for a particular behaviour to become a commercial 
business practice, it needs to be rational, assertive, generally 
known, in accordance with the company’s spirit and legal order, 

47 Blagojević, Borislav and Krulj, Vrleta (1983) Komentar Zakona o obligacionim odnosima [The Commentary on the Law on Obligations], 
Beograd [Belgrade]: Savremena administracija [Contemporary Administration]. 

48 Goldstajn, Aleksandar (1967) Privredno ugovorno pravo [Economic Contractual Law], Zagreb: Informator, p. 26.
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and accepted by the majority of participants in business relations. 
Commercial business practices can be classifi ed according to 
various criteria. Regarding the territorial coverage, they can 
be classifi ed into: general, regional and local. In terms of the 
sectors that the practices are applied in, they can be general 
(horizontal, which are valid in all economic activities) and special 
(vertical, which are implemented only in certain sectors). If there 
is a confl ict of different rules of practices, then the practices 
which arise from a narrower territory or sector are hierarchically 
stronger.

‘In legal transactions, parties to obligations are obliged to 
act in accordance with good business practices’.49 If good 
business practices i.e. trade business customs are contrary to 
the dispositive provisions of the Law on Obligations, then their 
implementation is possible only when the parties explicitly agree 
upon them (Art. 1107 of the LoO). Regarding the method of 
implementation of practices, an objective understanding of its 
validity has been adopted. Therefore, a practice is implemented 
regardless of whether the parties were aware of it or not, when 
there is no regulation or when the regulation is not suffi cient, 
along with the parties not having explicitly or implicitly excluded 
the implementation of the practice from the contract.  

As a source of the business law, a business practice can have 
two roles. It can be a primary source if there is no regulation. 
If there is a regulation, then the practice has an interpretative 
role. In such cases, a business practice supplements the law, i.e. 
facilitates the interpretation of the law in accordance with the 
needs of the time.

Usances are good business practices, systematised in collections. 
Theoretically, creating usances is the ascertainment of the 
existing customary norms and their publication for the purpose 
of an easier implementation. In practice, the formulation of 
usances has always been a creative process in which practices 
are edited and something new is created. This process includes: 
the systematisation of practices, i.e. their selection according to 
the criterion of purposefulness; the alignment of one customary 

49 Art. 21 of the LoO.
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rule into the system within which it acquires the meaning that 
it does not have if implemented on its own; the person who 
creates usances makes certain modifi cations of existing practices 
very often for the purpose of directing the business practice 
towards the desired target. Regardless of this process of the 
modifi cation of usances, their character does not change – they 
remain business practices.

Depending on which practices are the subject of systematisation, 
usances can be classifi ed into general (those which pertain 
to all economic activities) and special (those which are only 
implemented in certain sectors). If there is a confl ict of usances, 
then those coming from a narrower area are to be applied. 
Economic chambers, professional associations of economists, and 
institutions of public and semi-public character adopt usances. 
State authorities perform a limited control over the adoption of 
usances. The control is performed at the time of authorisation for 
the adoption of usances or their formulation. The protection of 
public interests is the primary goal of such control. The General 
Usances for Trade with Goods dating 1954 are the most important 
source of business law.50

If usances are not contrary to the dispositive provisions of the Law 
on Obligations, then usances are applied ‘if sides in obligations 
arranged to have them applied or if circumstances imply that 
they wanted to have them applied’.51 If usances are contrary to 
the dispositive norms of the Law on Obligations, then they can 
only be applied ‘if the parties have explicitly agreed to apply 
usances’.52 

Given that the usances represent a selection of certain good 
business practices from the total range of existing ones, the 
objective theory, which is the basis of the implementation of 
practices, cannot be applied to their validity. Therefore, the 
usances are valid only based on the will of the parties. They are 
lex contractus (contract law). A membership in an organisation 

50 Opšte uzanse za promet robom [General Usances for Trade with Goods] (The Offi cial Gazette FNRY, no. 15/54) are implemented to such 
an extent which has been stipulated by the Law on Obligations. 

51 Art. 21, par. 2 of the LoO. 
52 Art. 1107, par. 3 of the LoO. 
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which has enacted usances implies the consent to operate 
according to the organisation’s usances every time the members 
of that organisation enter an interrelation. The basis for the 
implementation of usances in such a case is the silence of the 
parties, because if the parties do not want the implementation of 
the usances they must explicitly emphasise it. For those who are 
not members of organisations which have enacted usances, the 
consent to implement the usances is given either explicitly or by 
conclusive acts. 

The abundance and frequent repetition of the same economic 
activities have led to the standardisation of specifi c elements of 
obligatory contracts which legally formulate such activities. For 
the purpose of concluding contracts in a fast and cost-effective 
manner, economists had started to formulate typical elements 
in advance, as early as in the 12th century, thus concluding 
contracts based on such forms. Contemporary transactions 
have further developed the technical side of this procedure of 
contracting. Standard contracts, i.e. form contracts, are the 
result of the parties’ agreement, accomplished on the basis of 
the form in which the most typical and most frequent elements 
of a legal action had been formulated beforehand. A precise 
defi nition of form or standard contracts would be ‘a set of 
clauses which had been formulated in writing beforehand, and 
which will represent the content of the contract in the same or 
amended form at the time of concluding a specifi c contract in 
the future”53. 

In contemporary business conditions, the number of legally 
relevant facts that must be taken into consideration has increased. 
These facts no longer cover the very essence of the transaction 
encompassed by a form contract, so economists formulate them 
for each specifi c circumstance separately, adding them at the back 
of a form contract or in a special appendix. Clauses formulated 
this way are called general business terms and conditions. In 
accordance with this, general business terms and conditions are 
“regulations of contractual clauses that contracting parties use as 

53 Vilus, Jelena (1986) Opšti uslovi formularnih ugovora [General Conditions of Form Contracts], Beograd: Institut za uporedno pravo – 
Savremena administracija [The Institute for Comparative Law – Contemporary Administration], pp. 17-18. 
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a part of their contract”54. Their application is based on a special 
agreement. Such clauses may be used fully or partially. 

The accelerated growth and the increasing typifi cation of 
transactions have resulted in a larger number of elements that 
concern specifi c transactions in general business terms and 
conditions. The quantitative increase of the content leads to 
qualitative changes in structure and the character of general 
business terms and conditions. General terms and conditions in 
modern circumstances of doing business cover the entire business 
relation of the parties, not only the content of the contract. Along 
with the provisions regarding relevant elements of the contract, 
they contain the rules on the method of contract conclusion, 
the method of implementation and the methods of resolving 
disputes that may arise from the contract. General business 
terms and conditions must be systematised and published in a 
common way. Individuality of specifi c clauses is lost and they 
become a part of the system and are interpreted in accordance 
with it. Out of parts of an individual contract, general business 
terms and conditions become, more or less, a complete legal 
regime, according to which all transactions of the same type 
are implemented.55

The development of the content and importance of form 
contracts and general business terms and conditions shows 
that the individual norm that they once contained started 
to grow into a general norm. The basis for the application of 
form contracts and general business terms and conditions is 
the autonomy of the parties’ will. The general characteristic 
of these contractual instruments leads to a signifi cant novelty. 
The legislator orders a mandatory and equal application of form 
contracts and general business terms and conditions in a range 
of cases. By its importance, they become equal to a provision as 
a general act.56

54 Goldštajn, A. (1967) op. cit., p. 142. and Vilus, J. (1986) op. cit., pp. 19-20.
55 More in Vilus, J. (1986) op. cit., pp. 26-93.
56 General conditions determined by one contractor, whether they are included in a standard contract, or the contract makes references to 

them, amend specifi c stipulations agreed upon by the contractors in the same contract, and, as a rule, are binding as those ones. (Art. 
142 of the LoO). This is the exact reason why these conditions are carefully regulated in the Law on Obligations. 



DEFINITION, SOURCES AND SUBJECTS OF BUSINESS LAW

CHAPTER 2 67

3. SUBJECTS OF BUSINESS LAW

3.1. Defi nition of subjects of business law

A subject of law is any person who has the capacity to be a 
carrier of rights and obligations. Generally, natural and legal 
persons occur as subjects of law. For that reason, the subjects 
of business law need to be searched for within the framework of 
natural and legal persons that have certain characteristics when 
compared to other persons. Classic theory generally determines 
the subjects of business law via the term of trade business and 
the characteristics of persons who conduct business activities. 
Such approach implies the existence of three basic criteria for 
the determination of business law subjects:  objective, subjective 
and mixed. 

According to the objective criterion, which is based on French 
law (Code de commerce, 1807), a trader’s characteristic is 
derived from the objective defi nition of trade business – such 
activities have strict legal defi nitions. Ergo, the trader (a subject 
of business law) is a person who conducts trade activities as 
his regular occupation (profession). Objective (absolute) trade 
activities include: banking, issuing a bill of exchange, purchasing 
goods in order to resell it, agency and other activities.57 A person, 
who commences such activities, even if for the fi rst time, has the 
characteristic of a trader.58

The subjective criterion, based on German law (Handelsgesetzbuh, 
1897), takes the characteristic of a person rather than the nature 
of business / activities. A trader is a person who “conducts trade 
profession” and the conditions for this are determined by the law. 
A trader is a person who conducts such activities: as his profession, 
or that he is a trader by the method of establishment or the form, 
or to conduct activities in the way and scope that require his 
determination as a trader. All activities conducted by traders are 
trade business and the regime of trade law is applied to them.

57 Vrbanić, Juraj (1909) Trgovačko zakonoslovlje [Trade Law], Zagreb, p. 5. 
58 Earlier German law as well as earlier law of Bosnia and Herzegovina adopted this concept. For example, see Art. 282-284 of the Trade 

Law of Bosnia and Herzegovina.
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According to the mixed criterion, a series of characteristics 
determine a trader, which gives this term a wide meaning. A 
typical example is American law59. Using mixed criteria in the 
process of defi ning a trader, American law60 alternatively takes 
these characteristics into consideration: doing business with 
certain goods (a subject of transaction); the profession of the 
person who exhibits knowledge or a skill specifi c for actions or 
goods in transactions (relation toward the total transaction); and 
a profession or employment of a person (agent, broker, other 
intermediaries)  who, by doing their job, show that they possess 
the knowledge or skill necessary for such activities. One of these 
criteria may be fulfi lled by an individual or a legal entity and then 
it is a subject of business law, i.e. has the status of a business 
subject. 

3.2. Classifi cation of business law subjects

Both contemporary comparative laws and our law contain 
various criteria according to which subjects of business law can 
be classifi ed. Bosnia and Herzegovina adopted the mixed system 
of classifi cation. Persons from the cycle of business law subjects 
regularly meet several criteria. The criteria are listed below: 
 
1) the objective of establishment and existence of a particular 

entity; 
2) mandatory registration at authorised state bodies (a court or 

management body); 
3) performing a registered activity in the form of a registered 

profession and the method of performing this activity; 
4) the nature of jobs that a certain subject performs. 

Subjects of business law are established and conduct business in 
order to make a profi t (lucrative goals).61 Entities established and 
operating on the regulations of business law are always assumed 

59 Chesseman, Henry R. (2007) Business Law: Legal Environment, Online Commerce, Business Ethics and International Issues, 6th 
Edition, New Jersey: Pearson Education Inc.

60 Uniform Commercial Code (UCC) of 1952. Art. 2-104, see: http://www.law.cornell.edu/ucc  
61 Art. 2 of the LBE
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to have such goals. In legal theory and practise, there are profi t 
and non-profi t organisations. Business legal entities (companies 
in all their status forms) are always profi t organisations. Non-
profi t organisations are legal entities whose objective is to satisfy 
cultural, educational, scientifi c, humanitarian, social, health and 
other needs and interests. They are not subjects of business law. 

The goals of certain subjects of business law do not have to 
refl ect direct economic goals (gain/profi t), but can also be: 
conducting certain business functions and transactions in general 
(for example stock exchange and professional agents); satisfying 
market and other interests of basic business subjects; the 
necessity of performing activities in order to satisfy the needs of 
citizens and business subjects (public companies); and satisfying 
the interests of a certain group of people (associations). 

Along with the goals, registration is an important criterion for 
determining the subjects of business law. Some subjects are 
registered with a court, while others are registered with municipal 
authorities. The entry in a public register is mandatory and it is 
not possible to acquire the status of a subject of business law 
without it. 

The nature of work as an objective criterion and registration give 
certain entities the status of subjects of business law. Regardless 
of having the characteristic of a subject of business law, the 
nature of work excludes certain subjects from performing some 
activities. For example, a sole trader may not perform certain 
trade services (commission, storing, freight transport, quality and 
quantity control of goods, insurance of goods, etc). Literature 
and practise often defi ne such as partial traders. 

Starting with the criteria for determination of subjects of business 
law, it is possible to do their basic classifi cation. The fundamental 
classifi cation of business law subjects in Bosnia and Herzegovina 
is into the following: 

1) Sole trader (individual entrepreneur) 
2) Companies 
3) Status and contractual forms of merger of companies 
4) Entities in fi nancial sector (fi nancial organisations) 
5) Organised and regulated public capital markets 
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6) Public enterprises 
7) Cooperatives, cooperative organisations and unions
8) Economic chambers, chamber associations and associations
9) Other legal entities 

Some of these subjects are the basic carriers of economic life 
(companies and fi nancial organisations – banks and insurance 
companies), whilst others occur as forms of status or contractual 
merger (holding, business concern) or are specifi c markets 
of capital (stock exchange). Considering the objectives of 
foundation, non-profi t organisations occasionally occur as 
subjects of business law. Public enterprises and cooperatives 
have mixed goals, public interest, i.e. meeting the interests of 
cooperatives, but they also have lucrative goals. Chambers, 
unions and associations represent specifi c institutions of 
business law. 
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1. OBLIGATIONS

1.1. Defi nition and characteristics of obligations 

Law of obligations is a set of all legal norms that regulate 
obligations.62 Obligations (obligation relations) represent 
legal relations between certain persons/entities in which one 

entity is obliged to perform an obligation to the other entity, and 
the other entity has the right/authorisation to request the fi rst 
entity to do it. There are two parties in obligations; however, one 
or more persons/entities can be in each party. The fi rst party is a 
person who is authorised, has the right to demand and request, 
and that party is called a creditor (active side of an obligation). 
The creditor’s authorisation to request something from the other 
party is called a claim. The other party is a person who is obliged 
to do something for the creditor, so this party is called a debtor 
(passive side of an obligation). Subjects of obligations can be 
legal or natural persons. 

A debtor is obliged to meet his obligations towards a creditor, 
to do what the creditor is authorised to request from him. This 

62 See: Loza, Bogdan (1981) Obligaciono pravo [Law of Obligations], Sarajevo: Dom štampe, p. 5; Vedriš, Martin and Klarić, Petar (1996) 
Građansko pravo [Civil Law], Zagreb: Narodne novine, p. 269; Bikić, Abedin (2004) Obligaciono pravo – opći dio [Law of Obligations – 
General Part], Sarajevo: Univerzitetska knjiga, p. 7.
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Unus pro omnibus et omnes pro uno.

One for all, and all for one. 

(Th e principle of joint liability)
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is how the term law of obligations was coined (Lat. obligatio 
= obligation). An obligation also denotes the entire specifi c 
contractual legal relation between a creditor and a debtor. 
Considering that obligations represent legal relations, a creditor 
can force a debtor via the intervention of a state authority to 
do what he is obliged to do in this relation. Like other legal 
relations, obligations are protected and can be implemented 
by fi ling a lawsuit in court. The court includes arbitral tribunal 
as well. 63 

Obligations are civil legal relations, and their characteristic is that 
they are legal relations between precisely determined persons64 
and due to a precisely determined action.65 Law of obligations 
is a relative right, which means that it is not addressed towards 
everyone, and that its holder is not protected against everyone’s 
actions, which is the case with absolute rights (e.g. ownership, 
pledge). A creditor may only exercise his right from an obligation 
of his (specifi c) debtor (e.g. a seller and a buyer). The creditor 
has no rights whatsoever over third parties, that are not in that 
obligation. The debtor, as the other party in the obligation should 
take certain action by which he will bring the creditor into a 
relation with a certain object and enable him to use it. In order to 
become an owner, a buyer cannot take the item he has bought; 
the seller has to give it to him.

In Bosnian law, like in contemporary law in general, a typical 
lawsuit for the protection of an obligation is a civil legal 
lawsuit. The means of coercion against the debtor who 
does not perform the obligation towards the creditor are not 
aimed against his person, but rather against his property. A 
typical sanction against a violator of an obligation is damage 
compensation (reimbursement). It is implemented in various 
ways. 

63 Art 1:301 (2) Načela evropskog ugovornog prava - Landova načela [The Principles of European Contract Law] 1999, available at:  http://
frontpage.cbs.dk/law/commission_on_european_contract_law/PECL%20engelsk/engelsk_partI_og_II.htm (accessed 23/09/2013).

64 Perović, Slobodan (1980) Obligaciono pravo [Law of Obligations], Beograd: Privredna štampa, p. 18.
65 Jakšić, Stevan (1960) Obligaciono pravo [Law of Obligations], Sarajevo: Veselin Masleša, p. 31; Loza, B. (1981) op. cit., p. 23.
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1.2. Performance of an obligation

Obligations are determined by legal norms. The disposition of a 
legal norm determines the conduct of a subject in the obligation. 
This conduct, what they should do in the obligation, is called 
performance of an obligation, or simply performance, prestation. 
The performance is an object of obligation, unlike the content of 
obligation. The content includes rights and obligations of subjects 
in an obligation: the authorisation of a creditor to request a 
debtor to act in a certain way (e.g. to pay the rent) and the 
obligation of a debtor to meet the request of a creditor, to act as 
obliged (to pay the rent). 66 

Performance (by its nature) can be giving (dare) an item, 
acting (facere), non acting (non facere), i.e. refraining from 
doing something, failing to do something, and enduring (pati) 
– allowing the creditor to do something which he would not 
be allowed to do otherwise. A debtor can be obliged to give 
a creditor an item (for instance to give the item he had sold 
to the creditor). A performance can also imply a debtor to do 
something for a creditor, to act (e.g. fi x a car, transport furniture, 
mediate in contract conclusion). Performance of obligation can 
imply not doing something, non acting, a debtor’s refrainment 
from something which he would otherwise have the right to do 
(e.g. not working in a workshop for a certain period of time, in 
order to provide some peace for the neighbours). It is similar 
with enduring: a debtor is obliged to allow, not to confront a 
creditor for doing something which the debtor would be allowed 
to prohibit the creditor if there was no obligation (e.g. to install 
a post on his land, an aerial on his balcony, to represent the 
customer’s competitors). As one can see, a performance can be 
positive or active, and negative or passive. A debtor’s obligation 
to give or do/act is a positive performance, while non acting and 
enduring represent a negative performance. 

66 Most other authors have the same stance. See: Jakšić, S. (1960) op. cit., p. 32; Perović, S. (1980) op. cit., p. 71; Vedriš, Martin (1971) 
Osnove imovinskog prava [Fundamentals of Property Law], Zagreb: Informator, p. 214. The opposite stance is taken in Gams, Andrija 
(1963) Uvod u građansko pravo [Introduction to Civil Law], Beograd: Naučna knjiga, p. 143. According to this author, the performance 
is not an object but the content of an obligation. An object of obligation is that economic value, which is transferred from the debtor's 
assets into the creditor's assets via a certain performance. 
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Law of obligations as part of civil law or property law regulates 
property relations between persons. Therefore, a performance 
of an obligation must primarily be of a proprietary character, 
must directly or indirectly concern the property of persons who 
establish obligations. 67  This means that it must be expressible 
in money terms. 

A performance should be feasible (Art. 46 of the LoO68) for 
„that which is not feasible, you do not owe to me“.69 It would 
be nonsense to oblige anyone with something no one can do 
(perform). That is objective impossibility and such a performance 
may not be an object of obligation. Objective impossibility 
results in the discontinuance of the obligation if it occurs after 
the establishment of an obligation. If an obligation cannot be 
performed by the debtor but can be performed by some other 
person, then such performance can be an object of obligation. This 
is subjective impossibility. It is not possible for the subject who 
took the obligation to perform it, but otherwise, objectively, such 
a performance is possible in the case of subjective impossibility, 
obligation is valid. The debtor must pay someone else who can 
perform the obligation, or must compensate the damage to the 
creditor due to failure to perform.  

A performance that is an object of obligation should be allowed 
(Art. 46 of the LoO). It is clear that no one can be obliged to 
legally illicit actions. Law orders or prohibits or authorises some 
behaviour, so it is clear that it cannot simultaneously regulate a 
single behaviour as illicit and as allowed. Actions can be legally 
illicit based on a regulation, or they are illicit behaviour according 
to the moral understanding of the society. An object of obligation 
is illicit if it is in contradiction with the constitution, coercive 
provisions and the moral of the society (Art. 49 of the LoO). 

Finally, a performance should be determined i.e. determinable 
(Art. 46 of the LoO), so that based on some characteristics, 
marks and particulars one can identify what kind of performance 

67  Jakšić, S. (1960) op. cit., p. 36; Perović, S. (1980) op. cit., p. 13.
68 The Law on Obligations (Offi cial Gazette of SFRY, No. 29/78, 39/85, 45/89, 57/89 – Offi cial Gazette of RBiH), No. 2/92, 13/93, 13/94 

and Offi cial Gazette of FBiH), No. 29/03 and 42/11), hereinafter: LoO.
69 Art. 914 of the General Property Code for Montenegro.
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it is. It should be clear what item a debtor needs to give to a 
creditor, what action to take, how to perform it, in what location 
and when. The so-called determinable performances are those 
performances for which the subjects of obligation only determine 
some data, elements, based on which the performance can be 
identifi ed (e.g. a debtor’s obligation can be to deliver a certain 
item when the creditor requests it and in a location that the 
creditor requests; to buy products in a specifi c stock exchange 
on a certain date). This particularly includes alternative and 
generically determined performances. A debtor can be obliged to 
deliver this or that item, or to take this or that action (alternatively, 
one or the other). The choice can be left to the debtor or to the 
creditor. The object of obligation is also determinable when the 
parties leave it to the third party to determine it. If the third party 
will not or cannot determine it, the obligation is null and void. 

If an object of obligation is impossible, illicit, undetermined or 
indeterminable, the obligation is null and void. It is null and void 
due to the object of obligation (Art. 47 of the LoO). 

2. TYPES OF OBLIGATIONS

2.1. Obligations according to types of performance

Performance of obligation can imply, as already mentioned, 
giving, acting or non-acting, as well as enduring and failing to 
perform. This means that the debtor’s role in an obligation can 
be active, when the debtor gives or does something, or passive, 
when the debtor is obliged to not do something, to miss doing 
what he would, if there was no obligation, have the right to do, 
or to endure something which he would normally not be obliged 
to endure. According to this criterion, i.e. whether a performance 
implies giving and acting, or non-acting and enduring, obligations 
are classifi ed into active or positive, and passive or negative. The 
signifi cance of differentiation between the two is in the burden 
of proof: in positive obligations the burden of proof is on the 
creditor, in passive obligations it is on the debtor. 

Obligations are strictly personal if only the debtor is obliged to 
perform the obligation and no one else (intuitu personae). It does 
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not make a difference what reasons led to the acceptance of an 
obligation for the obligation to be considered performed only if it 
is performed by the debtor personally. It does not have to be the 
case of the debtor’s particular ability, or of the creditor’s trust; 
however, more often than not, that is the case. Other obligations 
are impersonal. Some authors call them personal obligations 
though. 70 In impersonal obligations, someone else can perform 
the obligation instead of the debtor.71 Impersonal obligations are 
usually positive. The signifi cance of differentiation: in impersonal 
obligations it is possible to change the subject, while in strictly 
personal obligations this is not possible; the death of a subject 
in an obligation leads to the termination of a strictly personal 
obligation, which is not the case with impersonal obligations. 

According to whether the obligation can be performed in a 
specifi c, short period of time, or the performance takes a longer 
period of time, obligations are either current or permanent. A 
current obligation, for example, would be delivering goods or 
their transfer in one or several rounds, one following the other. 
A permanent obligation, for example, is a rent, obligation of a 
transport organisation to transport all goods for someone to the 
railway station during a certain period of time. The duration of 
an obligation can be a fi xed term (e.g. six months, a year), or an 
indefi nite period of time (e.g. until someone is dismissed). 

Regarding whether the performance of obligation is divisible, it 
can be performed in parts (instalments) which have the same 
characteristics, or it is indivisible, cannot be divided, cannot 
be performed part by part without destroying its essence and 
decreasing its value, obligations are either divisible or indivisible 
(Art. 412 of the LoO). For example, a fi nancial debt is divisible. 
A debt amounting to 1,000 BAM can be paid off all at once, or in 
equal (5 times 200 BAM) or unequal instalments. An obligation 
can be indivisible due to the natural or economic characteristics of 
the performance, i.e. by the law or a contract, when the subjects 
of the obligation have agreed that the debtor shall perform the 
obligation all at once, as a whole. This is the so-called legal 
indivisibility (e.g. an agreement that the debtor should pay off 

70 Loza, B. (1981) op. cit., p. 33.
71 Milošević, Ljubiša (1977) Obligaciono pravo [Law of Obligations], Beograd: Naučna knjiga, p. 48.
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the debt all at once rather than in instalments). This classifi cation 
of obligations is signifi cant, because a divisible obligation can 
temporarily cease, whilst an indivisible obligation cannot. 

A contractual obligation can be performed as a single action, 
regardless of whether the action lasts a short or a long period of 
time, but it can also be the one in which a debtor is obliged to 
perform several actions, which all together construct the object of 
obligation. According to this criterion, obligations can be classifi ed 
into simple or incomplex and compound or complex. Both simple 
and compound obligation can be divisible or indivisible, permanent 
or current. There are different criteria for this classifi cation. 
Delivering goods to a buyer is an example of a simple obligation. 
This obligation can consist of one or more performances, the 
goods can be delivered over all at once or in several goes, during 
a longer period of time. The performance is always the same: 
delivering the goods. General representation is an example of a 
compound, complex obligation: the representative’s obligation 
can consist of drafting contracts, fi ling lawsuits, representing 
before state authorities, collecting receivables, receiving goods, 
paying off debts, supervising certain work, etc. 

A compound obligation can consist of one principal and several 
accessory obligations. It is clear that they are related and that 
the signifi cance of accessory obligations is lower. Accessory 
obligations serve the purpose of increasing or supplementing the 
principal obligation; they are dependent on (accessory to) the 
principal obligation, which means they are not independent. That 
is why they share the legal fate of the principal obligation. They 
are always established along simultaneously with the principal 
obligation, and generally they also cease together with the 
principal obligation. An example of an accessory obligation is a 
payment of interest along with the principal amount, or delivering 
crop along with the principal item (e.g. delivering fruit along with 
the cattle).

Obligations can be monetary or non-monetary. This classifi cation 
is clear: whether the debtor obligation consists of delivering 
money, or on the other hand to deliver an item, to do or not to 
do something. Considering that money is a general measure of 
value, an equivalent for other property value and a general means 
of payment, non-monetary obligations can easily and simply be 
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converted into monetary ones. This is particularly common in 
case of a violation of an obligation, when a debtor does not 
perform the contractual obligation. This incurs an obligation for 
damage compensation which is generally paid in money. The 
rules regarding the performance of a monetary obligation are 
different (e.g. the place of performance, the consequences of 
failure to perform an obligation). 

2.2. Obligations according to method 
       of determination of a performance 

Regarding the criterion of the method of determination of a 
performance, obligations are classifi ed into: individual, generic 
(determined by the type), as well as alternative and facultative. 

A special or individual obligation is an obligation in which 
it is known which specifi c performance a debtor is obliged. 
The performance is specially determined (in species) and the 
obligation can only be performed by performing that specifi c 
action (e.g. the same machinery that was rented out must be 
returned). It is characteristic for special obligations that a debtor 
is not held responsible if the obligation cannot be performed 
due to a subsequent objective impossibility, with the condition 
of a lack of his fault (e.g. when the affair fails due to force 
majeure). 

An object of obligation can be determined by genus i.e. kind only. 
These are generic obligations. Unlike individual, in which the 
object of obligation is precisely determined, in generic obligations 
the object is not suffi ciently determined (e.g. 100 litres of white 
wine). Only the kind (genus) of the item or the performance is 
determined, and which exact item or performance is going to be 
used at the moment of fulfi lling the obligation is less relevant 
for the parties in the obligation. This usually concerns fungible 
things whose kind can be of a narrower or wider scope. 

One of the characteristics of generic obligations is that a debtor 
is not released from an obligation if the affair fails, even if all the 
debtor’s goods of that kind are lost, even without the debtor’s 
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fault. 72  The object of obligation is very wide and the entire kind 
cannot be lost and therefore it cannot become impossible for the 
obligation to be performed. 

Nevertheless, if the object of obligation are goods determined by 
genus, which need to be taken from a certain bulk, the obligation 
ceases upon the loss of the entire bulk (Art. 355 of the LoO). 
A generic obligation is more secure for a creditor because it is 
based on the rule that the kind (genus) cannot fail. 

Two or more performances can make an object of obligation, 
with the debtor being obliged to perform only one of them. This 
is an alternative obligation. The obligation is in the alternative: 
there are several possibilities of performing, and the obligation 
is performed by one or the other action (alter = the other). 
The debtor is not obliged to cumulatively perform several 
actions determined by the obligation, but only one of them. 
Which one is it going to be depends on the agreement of the 
parties. The choice can be left to the creditor or the debtor, 
or even a third party, which again depends on the parties’ 
agreement. If the parties do not determine this issue, the 
right of choice generally belongs to the debtor (Art. 403 of the 
LoO). 

An alternative obligation is therefore characterised by a possibility 
to choose one among several determined performances. An 
obligation is performed when one action is performed, even 
though there are several that were in consideration. For instance, 
person A lends person B 10,000 BAM and they agree that person 
B can, by his own choice, return 10,000 BAM, or give his watch, 
or tailor and sew a suit, or deliver 300kg of apples into the house 
of person A. Whichever action he performs, B has fulfi lled the 
obligation. When a subsequent impossibility of performance 
occurs due to an event for which neither party is liable, the 
obligation does not cease but is rather limited to the remaining 
object (Art. 407 of the LoO), regardless of who had the right of 
choice. 

72 „Contract termination due to the impossibility of performance for which contractual parties are not responsible, occurs due to an objec-
tive impossibility which generally does not occur if items determined by genus are the object of an obligation.“. (Decree of the Supreme 
Court of the Federation of Bosnia and Herzegovina, P–73/99 – Bilten sudske prakse [Court Practice Bulletin], No. 2/99).
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If some of the objects of obligation become impossible due to 
the party that had the right of choice, he can generally choose 
among the remaining objects of obligation which to perform. 
The law prescribes other rules as well, as subsequent subjective 
impossibilities (Art. 408 of the LoO). 

An obligation can be such that it concerns one action, its object 
is one specifi c action, but the debtor is authorised to perform 
the obligation by performing another obligation which is also 
determined. This is a facultative obligation. For instance, a 
carpenter has made an agreement to build a combined wardrobe, 
as per a previously provided construction plan It has been agreed 
that he can, instead of building the wardrobe, work for the same 
contractor three work days, doing some other carpentry work. 
The debtor’s obligation is aimed at one performance only (building 
the wardrobe), but he can perform the obligation by the other 
determined performance (three days of carpentry work). This 
means that a facultative obligation can be fulfi lled by performing 
one or the other obligation. 

At fi rst, a facultative obligation reminds of an alternative 
obligation. However, there is a difference. In an alternative 
obligation, the object of obligation is comprised of several 
performances, but in a facultative obligation, it consists of one 
action only. In performing an alternative obligation, someone 
(creditor, debtor, third party) has the right of choice among one 
of the determined performances. In a facultative obligation, the 
debtor is authorised to choose how to perform the obligation 
by one performance which is the object of the obligation, or 
the other which is also determined. However, the creditor can 
only request the fulfi lment of the object of the obligation (Art. 
410 of the LoO). This means that the debtor is obliged towards 
the creditor with one performance only - the one that is the 
object of obligation. However, in performing the obligation, he 
is authorised to choose the other performance. If a subsequent 
objective impossibility to perform the object of obligation occurs, 
the obligation ceases. However, the debtor can, if he wishes 
to, perform the other action determined by the obligation. An 
obligation also ceases when subsequently it becomes impossible 
to perform the object of obligation (the fi rst performance), due 
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to the creditor’s fault. 73 If the debtor is guilty for a subsequent 
impossibility, he can choose: to perform the other action, or not 
to perform the obligation at all, in which case his obligation to 
damage compensation occurs, which is the only thing the creditor 
can request (Art. 410 of the LoO). 

A natural obligation is a special type of obligation. Unlike other 
civil (suable) obligations, natural obligations are not legally 
protected, cannot be achieved in court. However, they are still 
legally recognised. Their performance is a voluntary act of the 
subjects. A debtor can perform an obligation if he wishes to; 
however, a creditor cannot force him to do it. When a debtor 
performs an obligation, it is considered that he fulfi lled the 
obligation rather than gifted it or did it without compensation. 
What is done is done as a fulfi lment of a natural obligation. A 
debtor cannot request the given or done thing to be returned 
to him, not even if he had done it without knowing that such 
an obligation is natural, as misapprehension (Art. 213 of the 
LoO). Considering that a natural obligation is legally recognised, 
performing such an obligation is not considered to lead to unjust 
enrichment. A natural obligation exists after the expiration of an 
obsolescence period (Art. 367 of the LoO). 

3. SUBJECTS OF OBLIGATIONS 
An obligation as a bilateral legal relation is generally established 
between two persons or entities that are the subject of that 
relation. One subject is an obligee –creditor, and the other is 
obligor – debtor. These subjects of an obligation - both obligors 
and obligees - can be either natural persons or legal entities. 
An obligation can be such whereby both subjects simultaneously 
demand and owe something, i.e. each subject is simultaneously 
an obligor and an obligee. Such obligations are very common. 
An obligation in sale is such. The seller is obliged to deliver the 
item to the buyer, and he demands the price from the buyer. 
On the other hand, the buyer demands the item from the seller, 
and owes him the price. Such obligations are called bilateral or 

73 Bikić, A. (2004) op. cit., pp. 44 and 45.
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bilaterally obligatory, unlike the fi rst in which one subject is an 
obligee and the other is an obligor and which are therefore called 
unilateral or unilaterally obligatory. 

An obligation can be one with several subjects in one or both 
parties. Clearly, an obligation cannot be with one subject, as one 
cannot be in a legal relation with oneself. Namely, no one cannot 
owe or demand something from themselves. 

3.1. Multitude of subjects in an obligation 

Several persons can be found in an obligation, on each side, 
i.e. several persons or entities as creditors or several persons 
or entities as debtors, or several persons on both sides. Various 
reasons can lead to such arrangements. Likewise, a mutual 
relation of several persons who represent the same side of the 
obligation can be different. A performance can be divisible, so 
that several persons are obliged, or that they appear as creditors 
whether jointly or individually. A performance can be the one 
which can be performed once only, that it cannot be divided, so 
that each person on the creditor’s side can request the fulfi lment 
of the entire obligation, i.e. each person on the debtor’s side can 
only fulfi l the obligation in its entirety. 

When a performance is divisible, and the relation between the 
multitude of subjects is such that each creditor is authorised to 
demand only his own portion of the claim, such an obligation is a 
divided obligation (simple joint obligation).74 For instance, persons 
A and B promise to pay 5,000 BAM to the person who brings 
the lost item. The reward, the debt, is split into two equal parts, 
so each debtor is obliged to pay 2,500 BAM. This is an active 
divided obligation, because multitude is on the creditor’s side. If 
the multitude of subjects is on the debtor’s side, it is a passive 
divided obligation. Person A states in his will that his children B 
and C should return his debt of 8,000 BAM to his creditor, person 
D. Person D has the right to demand the money from each of the 
inheritors B and C, i.e. the inheritors owe 4,000 BAM each. 

74 Milošević, Lj. (1977) op. cit., p. 280.
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Considering mutual relations of several debtors (co-debtors) or 
several creditors (co-creditors), those relations can be regulated 
by their agreement so that they participate in the obligation with 
equal or unequal parts. Therefore, each can owe an equal part 
(1/3, ½ each, etc), or each can demand an equal part. Those 
parts can be unequal as well. If there is no special agreement 
regarding this issue among creditors or among debtors, it is 
considered that they participate in the obligation with equal parts 
(Art. 412 of the LoO). Such a relation is called an internal relation 
or mutual relation of debtors or of creditors. 

A divided obligation is actually a set of several individual 
obligations. They only appear as a single obligation. Each part of 
the claim or debt exists on its own, has its own legal existence, 
its legal fate. Therefore each co-creditor has the right to demand 
his own part of the claim only, and each debtor is obliged to 
perform his part of the obligation only. If one of the debtors 
is not capable of performing his obligation, the creditor cannot 
demand that part of the obligation from other debtors.75 Likewise, 
if one debtor breaches his obligation, other debtors are not held 
responsible. Each co-debtor has his own obsolescence period. 
Finally, each debtor is liable for his part of the debt, but they can 
be sued by a single joint lawsuit, or each one separately, for his 
part of the debt. 

If there are several subjects on one side of an obligation, and 
the performance is divisible, the obligation is divided, unless 
determined by the law or by a contract that such an obligation 
is a joint one. In this situation, if it concerns a business law 
contract, and there are several subjects on the side of the debtor, 
there is a legal assumption of a joint obligation which can be 
explicitly excluded by a contract (Art. 413 of the LoO). A joint 
obligation is not assumed in civil law. Joint liability must derive 
either from the parties’ will (contract, testament) or from the 
law. 76 For instance, the law prescribes that joint inheritors owe 
to late person’s creditors, that endorsers of a bill of exchange are 
joint debtors towards the legal holder of the bill of exchange. In 
business law, joint liability is assumed (Art. 413 of the LoO). 

75 Milošević, Lj. (1977) op. cit., p. 281.
76 Perović, S. (1980) considers that solidarity can occur under certain circumstances, and implicitly, i.e. indirectly (op. cit., p. 128).
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In the case of multitude of subjects in an obligation, their mutual 
relation can be arranged so that all co-debtors (e.g. three of 
them) are obliged to perform the entire obligation, and that all 
co-creditors (e.g. two of them) are authorised to demand the 
entire obligation to be performed, regardless of the performance 
being divisible. Those are solidary (joint) obligations (solidum – 
solid fi gure, a whole). The principle is: one for all, all for one. 
The relation of solidarity can exist on the side of the creditor 
(active solidarity), or on the debtor’s side (passive solidarity), or 
simultaneously on both sides. In a solidary obligation there is an 
external relation (creditors – debtors) and an internal relation 
(relation between creditors or between debtors). 

In an external relation, all creditors together (e.g. two of 
them), as well as each co-creditor separately, can demand the 
obligation to be performed fully or partially. A solidary obligation 
is unique: there is one obligation and one claim. 77 However, each 
solidary creditor is authorised to demand the obligation to be 
performed fully, either from all co-debtors jointly or from each 
one individually. They can also demand a part of the obligation 
to be performed. All co-creditors can make a joint demand for 
the obligation to be performed either fully or partially. They 
can demand it from all co-debtors jointly, or from each of them 
individually. Therefore, in active solidarity there is one claim 
and several authorised persons – creditors. If the obligation 
is performed towards any of the creditors, the obligation 
ceases. 

Likewise, each debtor is a co-debtor for the entire debt. 
Performing the obligation fully or partially is a joint obligation of 
all debtors as well as an individual obligation of each co-debtor. 
Each debtor can perform the obligation to any creditor. If any 
of the co-debtors perform the entire obligation, the obligation 
ceases regardless of who of the co-creditors the obligation was 
performed for (Art. 414 of the LoO). If the entire claim from a 
solidary obligation is not fulfi lled by one co-debtor, it can be 
demanded that the rest of obligation be performed by another 
co-debtor or by all co-debtors jointly. 

77 See different opinions in: Perović, S. (1980) op. cit., pp. 123-125.
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As long as the performance is not fulfi lled in its entirety (fully), 
regardless of which debtor performed it, each co-creditor can 
demand the fulfi lment of the remaining part of obligation from 
all co-debtors jointly, or from each of them individually, including 
the one who performed the fi rst part of the obligation. No co-
debtor is released from the obligation by performing a part of it. 
In solidary obligation a debtor does not have his own part, as in 
the case of a divided obligation. For as long as there is any debt 
left, all solidary debtors are responsible for it. 

In a solidary obligation there is an internal relation, a relation 
between the very solidary co-creditors, as well as between the 
solidary debtors. What kind of a mutual relation it is depends 
on their agreement. The one who performs the entire obligation 
has the right to demand the other co-debtors to compensate 
their own portions (Art. 423 of the LoO). That is the right of 
recourse. Likewise, each joint creditor has the right to demand 
his part of the claim from the creditor that the entire obligation 
was performed for (Art. 434 of the LoO). 

This means that, in a solidary obligation, it is an obligation of 
each co-debtor to perform the entire obligation, but not to take 
the whole burden in the end. The burden, the debt, is divided 
among all debtors in portions agreed in the internal agreement, 
or the law, or the last will of the testator (the testament). 

Likewise, the authorisation from a solidary obligation to demand 
the entire obligation to be performed belongs to each solidary 
co-creditor, but in the end, the entire benefi t does not belong 
to him. The benefi t, i.e. the value of the performance, is also 
divided among all co-creditors. 
 

3.2. Change of subjects in an obligation 

In a legal relation in general, except in the case of a strictly 
personal obligation, subjects who participate can be changed. 
This is true for obligations as well, in which the object of 
obligation has property value, because, generally, property 
can be utilised. Rights and obligations from an obligation can 
be transferred to other persons/entities. Clearly, the object of 
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obligation remains the same. The content (identity) of obligation 
does not change either. Only the subjects who participate in the 
obligation change. Instead of a creditor, another one can enter 
the obligation and have the same authorisation like the previous 
one. Likewise, instead of a debtor, a new one can take the same 
obligation that the previous one had. 

If the creditor in an obligation changes, it is called a cession, or 
transfer of a claim. A cession of a claim i.e. a change of a creditor 
most frequently occurs based on a contract. Exceptionally, it can 
occur based on a unilateral legal affair (e.g. a testator transfers 
his claim to someone, in case of his death). By the contract, the 
old creditor (cedent) transfers his claim onto his contractor – 
the new creditor (cessionary). The debtor (cessus) remains the 
same, and the performance remains the same as well. A cession 
can be performed several times: each creditor can transfer a 
claim to a new cessionary. 

A cession of a claim has its economic reason and its legal basis. 
The legal basis is a legal affair in whose performance a cession 
occurs. There are different basic legal affairs. One can gift his 
claim to someone, or return a debt by transferring his claim, or 
an item one is buying can be paid by transferring a claim. A claim 
can be sold as well, whereby the creditor transfers his claim to 
a new creditor. The cause can be: causa solvendi – performing 
another, existing claim, causa credendi in which the transferred 
claim is a loan, or causa donandi in which the transferred claim 
is a gift. A cession can occur based on a court decision, or based 
on the law, 78 which is rarer. 

An object of cession can include any claims except those whose 
cession is prohibited by the law or those that are related to 
the creditor’s person, or claims whose nature is contrary to 
transfer to another person (Art. 436 of the LoO). A claim can 
be transferred fully or partially. If a claim is transferred without 
compensation, i.e. if it is gifted, a cedent is not responsible for 
it to the new creditor (cessionary). If the claim is transferred 
with compensation, the cedent is responsible for its verity. He is 

78 Milošević, Lj. (1977) considers that the process of transfer based on the law is in fact a subrogation, a legal personal subrogation rather 
than a legal cession (op. cit., p. 284).
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responsible for payability (creditworthiness) only if the cession 
agreement prescribes that. Even then, he is liable only up to 
the amount received from the cessionary, including the interest, 
transfer fees and the cost of proceedings against the debtor (Art. 
443 of the LoO). 

Debtor’s consent is not required for the validity of transfer of 
claims79 (Art. 438 of the LoO). The debtor is indifferent as to 
who he will perform the obligation for. The law demands that 
the debtor (cessus) is notifi ed about the transfer.80 For as long 
as he is not notifi ed, i.e. for as long as he does not fi nd out 
about the change, the debtor can consider the previous creditor 
(cedent) to be the creditor, and perform the obligation for that 
creditor. It means that his obligation towards the previous 
creditor only stops when he fi nds out about the change of 
creditor. At the moment of transfer of claim, the position of 
the debtor cannot worsen. He owes as much and in the way, 
with all rights and obligations, that he owed before the transfer 
of claim.  

The change of a subject of obligation on the debtor’s side is 
possible in several ways. The most common change of debtors 
is conducted by the transfer of debt (intercession). Furthermore, 
the change of a debtor is possible through accession to debt or 
transfer of fulfi lment. A change of a debtor can occur based on 
a contract but also based on the law, which is less common. 
By a change of a debtor, the obligation (content of obligation) 
remains the same, and only the debtor (person) changes. 

Debt assumption is conducted by a contract between a debtor 
and the person who is taking over the debt (party who assumes 
the debt), to which the creditor provides his consent. The 
creditor must give his consent because this is about the use of 
his right (Art. 446 of the LoO). The creditor is not indifferent 
who his debtor is and he must be asked whether he agrees with 
the change, for the new debtor may be unstable, which would 

79 Presuda Vrhovnog suda Republike Hrvatske [Judgment of the Supreme Court of the Republic of Croatia], Rev. 1559/01 dated 
12/09/2001.

80 According to the Principles of European Contract Law (Art. 1:303), any notice may be given by any means, whether in writing or oth-
erwise, appropriate to the circumstances; the 'notice' includes a message.
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compromise the creditor’s claim. If the creditor does not provide 
his consent, the debt assumption does not occur. 

A debt can be taken over in its entirety, so that the old debtor 
is fully released from his obligation, and the new subject - the 
intercessor - enters the obligation. This is debt assumption in a 
real sense, considering that the subject of obligation changes 
on the debtor’s side (intercessio privativa). However, there are 
cases when the debtor is not released from his obligation fully, 
but another, new debtor occurs in the obligation instead. In this 
case, there are two subjects on the debtor’s side, and there is 
no complete change of a subject in the obligation. The subject 
of obligation remain the same, but another one occurs on the 
debtor’s side, alongside the old one (cumulative assumption of 
a debt). 

By taking over a debt, the party who is assuming the debt is taking 
the position of the previous debtor, and the old debtor is released 
of the obligation. The relation between the new debtor and the 
creditor is the same one as the one between the old debtor and 
the creditor was. However, if at the time of the creditor’s consent 
to the contract on debt assumption, the party assuming the debt 
is burdened with debts, and the creditor neither knew nor ought 
to have known this, the previous debtor is not released from 
obligation, and the contract on debt assumption has the effect of 
a contract on accession to debt (Art. 448 of the LoO). 

The contract between the creditor and the third party, whereby 
the third party is obliged to the creditor to fulfi l his claim from the 
debtor, is binding on the third party as well as on the debtor. This 
is called accession to debt (Art. 451 of the LoO). It is considered 
that the existing debtor’s consent is not required,81 and the 
contract can be concluded even if the debtor opposes it.82 The 
obligation of the existing debtor does not cease, nor does he 
exit the obligation. Two subjects are now on the debtor’s side. 
However, the creditor can receive the fulfi lment from only one of 
them; on the contrary it would be unjust enrichment.83

81 Loza, B. (1981) op. cit., p. 56.
82 Bikić, A. (2004) op. cit., p. 304
83 Bikić, A. (2004) op. cit., p. 304
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Similar to accession to debt is a warranty. A warranty is also 
performed through a contract between the creditor and the third 
party (warrantor), by which the warrantor obliges in writing 
to fulfi l the obligation of the debtor towards the creditor if the 
debtor does not do it. The warrantor accesses the debtor’s 
obligation alongside with the existing debtor, who is in this case 
called the main (principal) debtor. Like in accession to debt, the 
contract on warranty can be concluded against the principal 
debtor’s will. However, the party who pays the debtor’s debt as 
a warrantor has the right of recourse over the debtor, unlike the 
person who performs the obligation instead of the debtor based 
on the contract on accession to debt. Namely, the liability of the 
warrantor is generally subsidiary. This means that the warrantor 
is only held liable if the principal debtor does not perform the 
obligation. Regarding the liability, therefore, the warrantor 
comes below the principal debtor. Liability can be agreed to be 
joint liability, in which case both the principal debtor and the 
warrantor are liable jointly, which has to be explicitly agreed (Art. 
1004 of the LoO). On the other hand, the person who accesses to 
debt is neither a subsidiary nor solidary debtor, unless solidarity 
has been agreed upon84.

An assumption of obligation fulfi lment is performed through a 
contract between the debtor and the third party, which is binding 
on the latter, in terms of fulfi lment of the debtor’s obligation 
toward his creditor. In this case, the third party does not assume 
nor access debt, so the creditor cannot request from him to fulfi l 
the obligation. This is merely about the third party’s promise to 
the debtor to fulfi l his obligation toward the creditor (Art. 453 of 
the LoO). 

4. SOURCES OF OBLIGATIONS
Legal facts and states on the basis of which obligations occur 
are the sources of obligations, the basics of the occurrence of 
obligations. They are the reasons due to which the obligations 
occur. The fi rst, the richest and the most frequent source of 

84 Bikić, A. (2004) op. cit., note 462
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obligations are legal affairs in general and contracts in particular. 
Agreements/contracts are consented declarations of will of two 
or more persons with which these persons agree that a particular 
obligation occurs between them, and that they perform an 
agreed obligation (Art. 26-153 of the LoO). The second source of 
obligations is unilateral civil-law affairs. Their specifi city is in the 
fact that an obligation, as a bilateral legal relation, occurs with a 
declaration of will of only one party (e.g. a public promise of an 
award, securities – Art. 229-261 of the LoO).

The third source is infl icting damage (Art. 154-209 of the LoO). A 
civil offence is a source of obligations in the sense that a person 
who illegally infl icts damage to another person/entity assumes 
the obligation to compensate such damage (to the damaged 
party), unless it can be proven that the damage occurred 
without his fault. Therefore, in theory, in order for an obligation 
to occur, the damage should have been caused by the person 
(a person that caused the damage) due to whose actions that 
damage had been caused. It is a system (theory) of subjective 
responsibility for which the following requirements ought to be 
met: unlawfulness of an action made by a person who caused 
the damage; that a damage had been caused for another person 
(a person to whom the damage was caused); causal relation 
between an illegal action and an occurred damage and that there 
is a guilt (intention, carelessness) of a person who caused the 
damage (Art. 158 of the LoO).  

However, regardless of the guilt, there is a responsibility for 
assets and performing activities where there is an increased 
risk of damage to environment – a responsibility for dangerous 
things85 and dangerous activities (e.g. a car, a watchdog, a 
decrepit and old tree, fi reworks, working in a mine). This is a 
system (theory) of objective responsibility for which an existence 
of guilt is not necessary, but rather: an unlawfulness of an action; 
a damage caused to a person to whom the damage was caused; 
and a causal relation between an illegal action and an occurred 
damage.

85 According to the stand of the Cantonal Court of Sarajevo, any thing is dangerous on its own attributes, position, way and place of use 
and in some other manner, it represents a danger for people and property – Bilten sudske prakse Kantonalnog suda Sarajevo [Bulletin 
of judicial practice], no. 3/2000. 
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Damage can be caused by a harmful action to a person with 
whom a person who caused damage has not been in a legal 
relation up to that time. In such a case we are dealing with a 
delict civil liability (non-contractual liability). Damage could be 
caused to a contractual partner by non-fulfi lment of illegitimate 
fulfi lment of contractual obligations. It is a contractual civil 
liability (Art. 262-269 of the LoO).

Acquiring without ground represents the fourth source of 
obligations (Art. 210 of the LoO). It is also known as an unlawful 
or unjust enrichment. When someone has obtained something 
or received something and hence enriched his property without 
legal foundations, i.e. unjustly, then it is said that he has enriched 
without any grounds for it. In fact, one part of someone’s 
property becomes a part of someone else’s property, and that 
transfer has no legal or lawful grounds in legal affairs86 (e.g. a 
person A had paid twice to a person B for the same debt). If that 
had happened in a lawful manner and not by theft, deceit, or any 
other illicit action and if no offence was made, then it is referred 
to as acquiring without ground.  
 
In order for an obligation to occur from acquiring without 
ground, the following conditions need to be met: that one 
person had enriched on the account of another person; that 
there were no legal foundations for such an act; that the other 
person had become poorer and that there is a causal relation 
between the enrichment and impoverishment. An unlawful 
action does not occur in this case as it does occur when damage 
is caused. According to the rule of obligations, the person whose 
property has enriched, i.e. the enriched, is obliged to return, i.e. 
to compensate the other party, the party whose property was 
diminished, the impoverished, what had unjustly become a part 
of the enriched person’s property. 87

The fi fth source doing business without order or authority 
(Art. 220-228 of the LoO). If someone, with a good intention, 

86 Presuda Vrhovnog suda Republike Hrvatske [Judgment of the Supreme Court of the Republic of Croatia], Pž-3004/93 since 26/04/1994.
87 A buyer who paid more than it was agreed can request for the excess amount paid to be returned. A person who, in the anticipation of 

marriage, has contributed to the increase in property of their fi ancee has the right to compensation on the basis of unjust enrichment, 
if a marriage has not been concluded, Presude Vrhovnog suda Republike Hrvatske [Judgement of the Supreme Court of the Republic of 
Croatia], Rev. – 86/1987; Gž – 1796/78.
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undertakes an action for the interest of another person, and 
without that person’s consent, then it is referred to as doing 
business without order or authority, an unbidden performance 
of someone else’s activities or effectiveness without a proxy. If 
the undertaken action is accepted by and approved by another 
person, then a relation occurs in the same manner as in the 
case of representation. If the untaken action is not approved 
by another person, then this obligation occurs, similar to a case 
when a representative oversteps the scope of authorisation (Art. 
87 of the LoO). If a business manager acted dully and did what 
was required by the circumstances and took over the liabilities 
for the main manager of business, then the main manager of 
business is obliged to compensate him for all necessary expenses 
including the effort for his job (Art. 223 of the LoO).

5. CESSATION OF OBLIGATIONS
The purpose of an obligation is that a debtor fulfi ls his action 
and hence meets a creditor’s particular interest. Therewith he 
achieves its content and an obligation ceases, i.e. it vanishes. A 
regular (common) method of cessation of an obligation is that a 
debtor performs the action which is the object of the obligation, 
i.e. that he does what he had committed himself/herself to do. 
However, it is understandable that an obligation can cease to 
exist due to other reasons, which can occur beside the will of 
participants of obligations. Therefore, there are numerous ways 
of cessation of an obligation:

1. Fulfi lment, payment88 (Lat. solutio) is a usual way of cessation 
of an obligation. A debtor performs an action which he was 
obliged to perform for a creditor. A creditor cannot request 
of a debtor to do something else, nor can a debtor entail a 
creditor to fulfi l an obligation apart from the one to which 
he had committed. The rule states that an obligation is 
fulfi lled by subjects of that obligation: a debtor performs an 
obligation, a creditor receives that fulfi lment. However, an 
obligation can be fulfi lled by another person on behalf of 

88 A payment is the most common reference for the fulfi lment of monetary obligations, even though it is used in a broader sense. 
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a debtor. If an obligation is fulfi lled by another person and 
if a debtor is aware of it, then a creditor must receive that 
fulfi lment.

A creditor is obliged to accept fulfi lment by any person who has 
certain legal interest in the obligation fulfi lment. He is obliged 
to receive it from such a person even if a debtor objects to 
that fulfi lment, and in a situation when a debtor is not aware 
of his obligation being fulfi lled by a third party (Art. 296 of 
the LoO). A debtor with legal incapacity can also validly fulfi l 
an obligation if the existence of an obligation is undisputable 
and if it is mature, i.e. if the deadline for obligation fulfi lment 
is due (Art. 297 of the LoO). Consequently, if there is a strict 
personal obligation which can only be fulfi lled by a debtor, 
then there are no changes. A creditor is not obliged to accept 
partial fulfi lment, unless the nature of obligation requests 
otherwise. However, a creditor is generally obliged to accept 
partial fulfi lment of a monetary obligation (Art. 310 of the 
LoO).

2. It can happen that after an obligation is established (e.g. 
after contract conclusion) certain circumstances occur due to 
which an obligation cannot be fulfi lled. What circumstances 
might occur primarily depends on whether there is a debtor’s 
guilt for the occurrence of the impossibility to fulfi l the 
obligation. If there is a debtor’s guilt, then an obligation does 
not cease to exist, but the object of that obligation (identity) 
is changed. The debtor is obliged to compensate the creditor 
for the damage caused by unfulfi llment instead of being 
obliged to perform the action to which he was committed 
and the fulfi lment of which was impossible due to his fault.

An obligation ceases when its fulfi lment becomes impossible 
due to circumstances for which the debtor is not responsible. 
In such a case, a debtor is not obliged to compensate for the 
damage, as he does not have any liability as a debtor, and the 
impossibility to fulfi l the obligation was not a consequence of 
the debtor’s fault (Art. 354 of the LoO). The impossibility to 
fulfi l an obligation either occurred accidentally, or due to a 
force majeure, or due to a creditor’s fault, or perhaps, due to 
a third party’s fault for which the debtor is not responsible. 
The most important thing is that it was not the debtor’s 
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fault. The debtor must prove the circumstances that exclude 
his liability. However, if a debtor has made a default by his 
own fault after which extraordinary circumstances (force 
majeure) occur, then he is liable and obliged to compensate 
for the damage.89  

            
In a case of a cessation of obligation due to a subsequent 
impossibility to fulfi l an     obligation, the following should 
be differed: whether the object of the obligation was an 
individually determined asset or a generically determined 
asset. If an asset is determined in terms of genus, generically, 
then the obligation does not cease to exist even when the 
asset fails accidentally, as another asset like that one could 
be provided. Even if all assets which a debtor has fail due to 
the circumstances that he is not held liable for, the obligation 
does not cease to exist. If the object of the obligation is an 
individually determined asset, and that asset subsequently 
(after the establishment of an obligation) fails without 
a debtor’s fault, then the obligation ceases to exist. If an 
obligation cannot be fulfi lled by one party without its fault, 
then the obligation of the other party ceases (Art. 137 of the 
LoO).

3. In principle, the death of a subject of obligation (debtor’s 
or creditor’s), does not imply the cessation of an obligation, 
but rather the rights and liabilities are transferred onto a 
successor. However, in a case when a liability or right is 
strictly linked to an individual that is a subject of obligation, 
the cessation of obligation occurs in a case of a subject’s 
death (Art. 359 of the LoO). Such obligations which are linked 
to an individual that is a subject of obligation can occur with 
an agreement of parties, or a debtor’s action can be highly 
personal, which would mean that the obligation can only be 
fulfi lled by a debtor (e.g. a making of a picture, payment of 
alimony). This is rarely done on the basis of law.

89 An agreement is not terminated due to a failure to fulfi l if extraordinary circumstances occurred after the default for which a debtor is 
held liable – A resolution of the Supreme Court of the Federation of Bosnia and Herzegovina, no. Pz – 127/97, Bilteni sudske prakse 
[Bulletin 2/97]; Art. 262 of the LoO.
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4. Compensation, offsetting, set-off (Lat. compensatio) is a set-
off of a debt for debt by settling mutual obligations. Obligations 
are mutual if two same persons (A and B) are interrelated 
so that one person (A) is a debtor for one obligation, and 
a creditor for another obligation, and vice versa, and the 
other person (B) is a creditor for the fi rst obligation, and a 
debtor for the second obligation. More than one obligation 
between the same persons can be incorporated by offsetting. 
Obligations cease completely, if they are equal, i.e., if they 
are claiming equal values, if their amounts are the same. 
If debts are not the same, then a smaller debt ceases by 
compensation. Obligation does not cease completely with a 
greater debt, but rather an amount of claim is reduced and 
a debtor owes the difference between a former amount and 
the amount which was set off (balance).

Compensation can occur with the will of both subjects of 
obligation (contractual    compensation), and it can occur with 
a unilateral request of one subject – a unilateral compensation 
(Art. 337 of the LoO). The basis of the compensation can 
be a law, the so-called multilateral compensation, whereby 
the conditions and the method of the implementation of 
compensation are determined. Compensation occurs most 
frequently by a unilateral statement of a subject.90 The 
law stipulated the following in regards to the unilateral 
compensation (Art. 336 of the LoO): 

          
1) that there are two or more obligations between two equal 

persons. They ought to be mutual, i.e. persons should be 
on a bilateral obligation, and in such a manner that each 
one of them is a creditor by one or more obligations, and 
a debtor by the second obligation or other obligations 
(e.g. obligations occur between the person A and 
person B);

2) claims of both obligations should be homogeneous: 
matters which are a subject matter of an obligation 
should belong to the same type, the same kind. In 

90 An offsetting does not require the third party’s consent, but rather it is suffi cient that one party states to the other that it is performing 
an offsetting. Once that the statement is made, it is considered that a compensation had occurred the moment the conditions for it 
were created – Higher Commercial Court of the Republic of Croatia, Pz – 472/95; Art. 337, par. 2 of the LoO. 
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theory, monetary claims can be set off and all claims 
the subject matter of which are generic, exchangeable 
assets, the assets of the same genus (e.g. a brick for 
brick, wheat for wheat) can be set off. Compensation 
rarely occurs in the latter case, as the type of an asset 
and its quality are taken into consideration;  

3) all claims should be accrued, that the time has come for 
them to be made. Claims could be accrued at different 
times, but it is important that all claims have been accrued 
at the moment when a compensation is requested;

4) all claims should be liquid. This means that they are 
‘clean’, and that in a case of dispute they can be easily 
and quickly proven (that they are actionable, that none 
of them is e.g. a natural obligation, that they are not set 
complaints).

5. A novation, substitution (lat. novatio) is a substitution of an 
existing obligation for another one, a new one. Hence the 
name substitution. The existing (old) obligation ceases to 
exist with the agreement of subjects, and instead of it, a 
new obligation is founded (Art. 348 of the LoO). Novation is 
considered as a method of a cessation of obligation, as an 
already existing obligation ceases to exist, a debtor is freed 
from an old liability and a creditor cannot request for the 
fulfi lment of that obligation. It is with this particular cessation 
of an old obligation that a new obligation is established 
(created) and according to the new obligation, the subjects 
remain the same, and the subject matter or legal foundation 
is changed. In order for the substitution of obligation to 
occur, the following requirements need to be met:  

1) that the parties wanted a new obligation (animus 
novandi) to be established in lieu of an existing (old) one. 
Parties should clearly state their intention to terminate 
an old obligation and a new one is established at the 
same time. A substitution is not assumed (Art. 349 of 
the LoO).

2) an old obligation must be valid. If an old obligation was 
not legally valid, then a new valid obligation cannot be 
established in lieu of  it;

3) the old and the new obligation must differ in something 
important, whether that is a subject matter or a legal 
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foundation (Art. 348 of the LoO). If the subjects 
agree that some elements (deadline, place, method of 
fulfi lment) should be changed in their obligation, then it 
is not a novation.

Novation exists when the legal foundation of the existing 
obligation which keeps the same subject and the same subject 
matter is changed. E.g. a vendor makes an agreement with 
a buyer to sell him a particular thing. Later on, a novation 
is made so that instead of a thing being sold the thing is 
leased. A person A will be obliged to submit the very same 
thing to a person B when the time comes for it but not on 
the basis of the sale contract but rather on the basis of the 
lease contract.

Novation exists even when the subject matter of an 
obligation is changed, when parties agree that on the same 
legal foundation (e.g. a sale contract) a debtor is obliged to 
submit the other thing (e.g. a motorcycle in lieu of a car) 
to a creditor, or that another action is taken in lieu of the 
agreed one, or that instead of that, he submits a thing.91 For 
instance, a buyer and a seller make a deal that a seller gives 
a writing desk to a buyer in lieu of a sold wardrobe for the 
same price; or that a master installs electricity in a house in 
lieu of tiling, which was previously agreed.       

6. Obligation can cease to exist by a discharge of debt. It is a 
waiver of the right to claim, which in fact is a gift of what 
a debtor owed. Therefore, the rules regarding a gift are 
applied to the discharge of debt. This primarily means that 
a debtor is not obliged to accept the gift or a discharge of a 
debt. Conversely, one needs debtor’s (approval) consent to 
discharge a debt (Art. 344 of the LoO). The agreement needs 
to be made between a creditor and a debtor for a discharge 
of debt, and a special form is not required. If a debtor does 
not accept the discharge of debt, then he can deposit the 
owed asset with the court. A creditor can waive the claim if a 

91 An obligation the security of which was given in a form of a bank guarantee ceases to exist by a novation which had occurred due to a 
change of the subject matter of an obligation and hence the guarantee ceases, unless it was stipulated otherwise in its contents. A bank 
gave a guarantee for one set of goods, and the other set of goods was delivered whereby the identity of an obligation was changed – 
The judgement of the Supreme Court of the Federation of Bosnia and Herzegovina, no. Pz - 276/97 – Bulletin, no. 1/98.

Discharge of debt is a 
waiver of the right to claim, 
a gift of what a debtor 
owed.



Trivun · Silajdžić · Mahmutćehajić · Mrgud100

BUSINESS LAW 

debtor has fulfi lled an obligation, but not the obligation which 
was the object of the obligation. That would be referred to as 
a discharge of debt for compensation. A debt can be partially 
discharged; however it cannot be discharged in its entirety.     

7. Obligation ceases to exist when a claim and a debt affi liate 
at the same person, when the attributes of a creditor and of 
a debtor are found in the same person. Such an integration 
of a claim and a debt is known as a merger/fusion (Lat. 
confusio), Art. 353 of the LoO. As nobody knows how to owe 
oneself and as there have to be at least two parties and two 
persons in an obligation, the obligation ceases to exist with 
a merger.92 

8. There are some obligations which are determined to last 
longer and wherein a debtor’s obligation consists of a 
number of actions, which are repeated, in theory, at regular 
intervals. For instance, such is a monthly payment of a lease, 
payment of a leasing rate and so forth. If the duration of 
such obligations has not been determined, then they cease 
with a cancellation. A cancellation is a declaration of will of 
one party which was delivered to another party whereby an 
obligation ceases to exist at a certain moment. The right to 
cancel can be agreed for both parties, and it can be agreed 
for only one party. 

9. Furthermore, an obligation can cease to exist by a settlement 
or arrangement. A settlement is an agreement between 
subjects of one existing obligation, whereby their unclear and 
disputed claims and debts from that obligation are eliminated 
and whereby what is left to do, is determined in regards to 
what is owed and what is claimed.93 A settlement can happen 
with a mutual ‘common conceding’ of both parties of one 
obligation (Art. 1089 of the LoO). Moreover, a settlement 
can occur in a dispute before court (a judicial settlement, 
agreement).  

92 An obligation ceases to exist by a merger when the same person becomes a creditor and a debtor – Higher Commercial Court of Croatia, 
Pz – 333/79.

93 See: Art. 360-393 of the LoO.
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10. A law could be enacted for many reasons whereby obligations 
are either annulled or repealed or in general they cease to 
exist.

11. Obsolescence as a way of cessation of obligations was 
discussed in a section on the effect of time on legal relations. 
It is a loss of the right to a coercive realisation of a claim by 
the expiration of a specifi ed period of time, i.e. the expiry of 
the limitation period. Limitation periods are determined by 
the law and they cannot be changed (prolonged, shortened) 
by a will of participants in an obligation. A general limitation 
period in our law is fi ve (5) years; a period of three (3) years 
is set for mutual claims of legal entities, and claims of lease 
and at compensation for damage (a subjective deadline), 
i.e. fi ve (5) years from the moment when the damage 
had occurred. There is a limitation period of one (1) year 
(claims for provided electricity and thermal energy, gas, 
water, radio and television subscriptions, telephone services 
and so forth). With obsolescence, there is a suspense and 
disruption of limitation period due to certain circumstances.
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1. INTRODUCTION

1.1. Defi nition

In our, as well as in the theory of comparative laws, various 
terms are used to denote (designate) legal entities of business 
nature, which are the subjects and the matter of research of 

business/trade law, or more precisely of company law. In this 
book, the terms company and business entity are used alternately 
and with the same meaning. The word “enterprise” is used only 
for public enterprises, as a generic term.

There are various conceptual defi nitions of a business entity 
in legal theory. In general, a business entity (company) is a 
business organisation which represents: a union of generally 
two or more parties (natural and/or legal persons) created by 
a contract, with a status of a legal entity, in which these parties 
invest the capital and labour and as such, conduct a registered 
business activity under a joint name (business name) with the 
goal of making profi t. A business entity can be formed and run 
by one person (one man company, Ger. Einmann Gesellschaft). 
Therefore, a business entity/company can be defi ned as a for-
profi t organisation with a status of a legal entity, formed by one 
or more natural or legal persons in which they permanently invest 
the capital (money, goods, rights) through their contributions, 
whose equity is divided into stakes, with the goal of conducting a 
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A common advantage is the strongest bond 
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registered business activity on the market and gaining profi t, and 
such an organisation is run by company members. 

The elements of the general defi nition of a company are the 
following: company’s goal, legal status, legal basis for the 
establishment, founders, permanent contributions, registration, 
equity capital, assets and liability. In other words, companies 
have the following legal characteristics: 

1) Goal: gaining profi t, in accordance with fi nancial regulations, 
which is distributed among its members. The goal or 
mission for establishing a particular company is the basis for 
distinguishing companies from other types of associations. 
The principal goal of establishing companies is to gain 
profi t whilst the goal of other associations is to fulfi l certain 
interests other than gaining profi t; 

2) Legal status: positive law gives a company as a social 
creation the attribute of a legal entity, which means that it 
can sue and be sued. In some laws, there are exceptions for 
certain companies. For instance, in some laws, partnerships 
(general partnership and limited partnership) do not hold a 
status of a legal entity, whereas in our law they do. Legal 
particularity means that a company has the ability, power, 
strength, capacity to obtain rights and assume obligations in 
legal transactions and that it can possess assets and utilise 
them;

3) Legal basis for the establishment: it is generally a contract 
between founders (contract of incorporation), whereas in a 
one man company, a decision on incorporation represents a 
founding document.

4) Founders: one or more persons (proprietorship and 
corporations), or two or more persons (partnerships), whether 
they are legal entities and/or natural persons, domestic and/
or foreign. The number of founders depends on their decision 
expressed in the memorandum of association. A rule of thumb 
in our law and comparative laws is that a proprietorship can 
be established by one person (one man company) and that 
corporation can be established by more than one person and 
there are no legal restrictions regarding this matter. 

A business entity/
company can be defi ned as 
a for-profi t organisation with 
a status of a legal entity, 
formed by one or more 
natural or legal persons in 
which they permanently 
invest the capital (money, 
goods, rights) through their 
contributions, whose equity 
is divided into stakes, with 
the goal of conducting 
a registered business 
activity on the market and 
gaining profi t, and such 
an organisation is run by 
company members. 
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5) Permanent contributions: founders and investors invest 
their capital into a company in the form of permanent 
contributions, which generally cannot be withdrawn, except 
in special cases permitted by the law. Contributions can be 
in the form of money, goods and rights, depending on the 
company’s developmental goals and the investors’ interests. 
Subsequent investments (increase in equity capital) are 
generally in money, i.e. in the form of fi nancial capital;

6) Registration: in our law, a company is obliged to be registered 
at a court, along with its activities (business operations), 
including other legally relevant facts prescribed by the law.

7) Equity capital: Equity capital is a fi nancial category formed 
in a company from founders’ contributions and subsequent 
investments. During the establishment of a company, it is 
initial equity capital, which increases with new investments. 
Equity capital, on one hand, is divided into ownership stakes 
(the sum of rights that belong to one investor), and on the 
other hand, in joint stock companies, it is divided into shares 
(units). All shares that belong to one investor form his/her 
ownership stake. Company laws closely preserve the integrity 
of equity capital of companies, hence, any changes to it are 
subject to complex procedures prescribed by the laws and 
regulatory institutions; 

8) Assets: a company’s assets are separated from its members’ 
assets and these two categories must not be legally confused. 
Otherwise, a semblance of a legal equality is created, 
causing for company members to take very strong legal 
liability - unlimited joint liability for company obligations with 
their own assets which has not been contributed into the 
company (Art. 6 of the Law on Business Entities). This will 
be discussed further on. A stake illustrates the percentage of 
investor’s participation in the company’s equity capital, his/
her rights of management and his/her proprietary interests;

9) Liability: as a legal entity, a company is held liable with its entire 
assets for its obligations created through transactions. In that 
respect, partnerships have certain specifi c characteristics. In 
corporations, investors take limited business risk up to the 
amount of their contribution, which becomes evident at loss 
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coverage at the expense of equity capital and in the case 
of a company’s bankruptcy. In legal transactions, investors 
are not held liable for the company’s obligations, except 
in situations when a semblance of a legal equality with a 
company is created. A creditor cannot sue a shareholder for 
liabilities that a company has towards him/her, which is not 
the case with members of partnership, who take unlimited 
business risk.

Managing and running a company are not included in the general 
defi nition of a company. Depending on the type and organisation 
of these functions, there are signifi cant differences between 
partnerships and corporations.

Drawing a line between companies and other types of organising 
is not diffi cult. It implies the difference between for-profi t and 
not-for-profi t types of organising. The main difference between 
them is in the motives for the establishment and in goals they 
wish to achieve. Motives for the establishment of companies 
are the accomplishment of set goals through association with a 
common core and different contributions in order to accomplish 
the main goal, which is to gain profi t. Motives of not-for-profi t 
organisations are entirely different. They include aspiration and 
intention of forming a group of individuals or founders who 
perform certain activities in an organised way. In order to take 
certain actions, they need to obtain the attribute of a legal entity. 
In these types of legal entities, the aims are not to gain profi t but 
rather to fulfi l certain needs of different sorts. 

1.2. Sources of law

Company law encompasses a set of rules that regulate 
companies: their establishment, operations, structure and the 
authority of their bodies, organisation, system of liability as well 
as the requirements and methods of their termination. This 
legal discipline can also be defi ned differently. Company law 
is an independent legal discipline whose object of research is 
the legal regime of companies, including both the general legal 
regime and a legal regime of individual companies. This is what 
distinguishes this legal discipline from business law, due to the 

Company law 
encompasses a set of rules 
that regulate companies: 
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operations, structure and 
the authority of their bodies, 
organisation, system of 
liability as well as the 
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complexity of the matter being studied, autonomous sources of 
laws and an increasing degree of specialisation and a need for a 
separate study of certain legal institutes.

1.2.1. Domestic sources of law

Regulations, sources of laws that regulate companies are 
systematised according to various criteria. Starting from the level 
of regulation, legal sources of companies can be classifi ed into 
the following:

1) the state level of Bosnia and Herzegovina;
2) the entity level- The Federation of Bosnia and Herzegovina 

and the Republic of Srpska;
3) the level of Brčko District;
4) the regulations of regulatory institutions (the Securities 

Commission, the Registry of Securities, the Banking Agency, 
the Insurance Agency and other agencies); and

5) autonomous regulations of companies.

As Bosnia and Herzegovina belongs to the Euro-continental 
system of law, the most signifi cant source in the fi eld of company 
law is the law. The laws at the level of Bosnia and Herzegovina in 
a uniformed way regulate certain areas signifi cant for the running 
of business operations, and they are the following:  

1) the Law on the Policy of Foreign Direct Investments in Bosnia 
and Herzegovina, hereinafter: LPFDI, 94

2) the Law on Competition, hereinafter: LC,95

3) the Law on Foreign Trade Policy,96

4) the Law on Customs Policy of Bosnia and Herzegovina, 97

5) the Law on Free Zones.98

94 The Offi cial Gazette of Bosnia and Herzegovina, no. 4/98 and 13/03.
95 The Offi cial Gazette of Bosnia and Herzegovina, no. 48/05, 76/07 and 80/09.
96 The Offi cial Gazette of Bosnia and Herzegovina, no.7/98 and 35/04.
97 The Offi cial Gazette of Bosnia and Herzegovina, no. 57/04, 51/06, 76/06, 93/08 and 76/11.
98 The Offi cial Gazette of Bosnia and Herzegovina, no. 99/09.

Company law is an 
independent legal discipline 
whose object of research 
is the legal regime of 
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the general legal regime and 
a legal regime of individual 
companies.
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The centre of regulatory business in the section of a company 
law and capital market can be found in entities (Federation of 
Bosnia and Herzegovina and Republic of Srpska). The regulations 
incorporate rules and mechanisms, which refer to: establishment, 
business operations, management and termination of companies, 
institutions of capital market and instruments.

Regarding the above, the most important laws in the Federation 
of Bosnia and Herzegovina are:

1) the Law on Business Entities of the Federation of Bosnia 
and Herzegovina, hereinafter: LBE,99

2) the Law on Registration of Business Entities in the Federation 
of Bosnia and Herzegovina, hereinafter: LRBE,100

3) the Law on the Securities Market, hereinafter: LSM,101

4) the Law on Investment Funds, hereinafter: LIF,102

5) the Law on Banks, hereinafter: LB,103

6) the Law on Insurance Companies in Private Insurance, 
hereinafter: LICPI,104  

7) the Law on the Securities Commission, hereinafter: LCS,105

8) the Law on the Registry of Securities, hereinafter: LRS,106

9) the Law on Public Enterprises, hereinafter: LPE,107

10) the Law on the Takeover of Joint Stock Companies, 
hereinafter: LTJSC,108

11) the Law on Bankruptcy Proceedings, hereinafter: LBP,109

12) the Law on Liquidation Proceedings, hereinafter: LLP.110

  99 Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 23/99, 45/00, 2/02, 6/02, 29/03, 68/05, 91/07, 84/08, 88/08, 7/09, 
63/10 and 75/13.

100 The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 27/05, 68/05 and 43/09.
101 The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 85/08 and 109/12.
102 The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 85/08.
103 The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 39/98, 32/00, 48/01, 27/02, 41/02, 58/02, 13/03, 19/03, 28/03 

and 66/13.
104 The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 24/05 and 36/10.
105 The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 39/98, 36/99 and 33/04.
106 The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 39/98, 36/99 and 33/04.
107 The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 8/05, 81/08 and 22/09.
108 The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 7/06.
109 The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 29/03, 32/04 and 42/06.
110 The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 29/03.
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In the subject matter that regulates company law, acts of 
regulatory institutions - the securities commissions at the entity 
level are an inevitable legal source. These regulatory institutions 
have a two-fold function: regulatory and controlling function over 
joint stock companies. With their rules, policies and decisions, 
these institutions regulate conditions and methods of issuance and 
trade of long-term investment documents; approve the issuance 
of shares, bonds and other investment documents; prescribe 
and directly oversee the application of standards of informing 
the investors and public of business operations of joint stock 
companies in regards to trade of securities; take measures with 
an aim to protect investors; prescribe and oversee the application 
of standards of managing joint stock companies; prescribe 
requirements, give the approval for business and oversee the 
work of professional agents and other participants in trade of 
securities. Furthermore, there are regulatory and supervisory 
institutions (agencies) in the fi nancial sector (banking, insurance, 
reinsurance, leasing), as well as in the sector of energetics, 
telecommunications, etc. 

Besides the Securities Commission (abbr. Commission or SC) as 
a regulatory institution, there is an institution of public registry, 
which performs the tasks of registration, safeguarding and 
maintaining the data and transaction of investment securities 
(The Registry of Securities, abbr. Registry or RoS), which is 
regulated by a set of regulations. In the area of capital market, 
there are legal acts of self-regulatory organisations such as 
the stock exchange and organisations of professional agents. 
These acts prescribe the rules and standards of stock exchange 
operations, as well as rules for professional agents (brokers, 
dealers and other agents).   

1.2.2. International sources of law

Along with the national sources in the fi eld of company law, the 
following sources are signifi cant: OECD Principles of Corporate 
Governance111, passed in 1999 (hereinafter: OECD Principles), 
which have set grounds for initiatives in the fi eld of corporate 

111 Organisation for Economic Co-Operation and Development (2004) OECD Principles of Corporate Governance, OECD Publications, Paris.
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governance in the OECD member countries, as well as in the 
countries which are not members of OECD, as they contain “a 
set of standards and guidelines on corporate governance”; and 
White Paper - Recommendations on corporate governance in 
the Southeast Europe (OECD)112, which includes a “unique set of 
recommendations for the improvement of corporate governance 
practices and a corresponding institutional framework” in that 
part of Europe.

Based on the authorisation from the Treaty of Rome113 (Art. 
189, 189 A, 189 B, 189 C), the European Parliament along 
with the Council, Council and EU Commission enact legal acts 
as secondary sources in the form of regulations, guidelines, 
decisions, instructed recommendations and opinions. Directives/
guidelines/instructions enacted in the fi eld of company law and 
stock exchange law are signifi cant. 

a) The directives of the EU and other relevant, international 
acts in the fi eld of the company law:

 I The Directive of the EU Council (68/151/EEC dated 
09/03/1968) on coordination of protective measures, 
which companies are required to take pursuant to 
Article 58, paragraph 2 of the Treaty of Rome with an 
aim to harmonise the measures in the Community due 
to the protection of interests of the members and other 
individuals of the member state. It applies to joint stock 
companies, limited partnerships with shares and limited 
liability companies;

 II The Directive of the EU Council (77/91/EEC dated 
13/12/1976) on coordination of protective measures, 
which companies are required to take pursuant to 
Article 58, paragraph 2 of the Treaty of Rome in regard 
to the establishment of joint stock companies and the 
preservation and change of equity capital with an aim to 

112 South East Corporate Governance Roundtable and the Corporate Affairs Division in Co-operation with the Investment Compact Team 
(2003) White Paper on Corporate Governance in South East Europe, Stability Pact – South East Europe Compact for Reform, Invest-
ment, Integrity and Growth, OECD Publications.

113 The Treaty of Rome (1957), http://ec.europa.eu/archives/emu_history/documents/treaties/rometreaty2.pdf
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harmonise the measures in the Community due to the 
protection of interests of members and other individuals 
of member states. It explicitly applies to joint stock 
companies;

 III The Directive of the EU Council (78/855/EEC dated 
09/10/1978) based on the Paragraph 54. (3) (g) of the 
Treaty of Rome which pertains to merger of joint stock 
companies. It applies only to joint stock companies;  

 IV The Directive of the EU Council (78/660/EEC dated 
25/07/1978) based on Article 54. (3) (g) of the Treaty 
of Rome on annual accounts of certain companies. 
Amendments 83/349, 84/569, 90/604, 90/605. It also 
applies to joint stock companies;

 VI The Directive of the EU Council (82/891/EEC 
dated 17/12/1982) based on Article 54. (3) (g) of the 
Treaty of Rome which pertains to the division of joint 
stock companies. It explicitly applies to joint stock 
companies; 

 VII The Directive of the EU Council (83/349/EEC dated 
13/06/1983) based on Article 54. (3) (g) of the Treaty 
of Rome on consolidated accounts. It applies to joint 
stock companies, limited partnerships with shares, limited 
liability companies associated in a grouping, i.e. in a group 
of corporations; 

 VIII The Directive of the EU Council (84/253/EEC dated 
10/04/1984) based on Article 54. (3) (g) of the Treaty 
of Rome on statutory audit (approval of) accounting 
documents by authorised persons;

 IX The Directive of the EU Council- The Directive on the 
rights of shareholders (2007/36/EC dated 11/07/2007) on 
the exercise of certain rights of shareholders in companies 
listed on the stock exchange;

 XI The Directive of the EU Council (89/666/EEC dated 
21/12/1989) on disclosure requirements in respect of 
branches opened in a Member State by certain types 
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of company governed by the law of another State. It 
generally applies to corporations. 

 XII The Directive of the EU Council (89/667/EEC dated 
21/12/1989) on a one man company with a limited 
liability. The rules of this directive can also be analogously 
applied to joint stock companies;

 XIII The Directive of the EU Council (2004/25/EC dated 
21/04/2004) on takeover bids of joint stock companies. 

The Ordinance for the creation of the European Economic 
Interest Group (EEIG), dating from 1985 and the Directive on the 
European Company Statute (SE) dating from 2001 have a great 
signifi cance for the plan of unifi cation of Community acquis in this 
fi eld. The European Company has a legal nature of a joint stock 
company. From a standpoint of the implementation of accounting 
and audit standards and the standards of the fi nancial reporting, 
primary sources are: International Accounting Standards (IAS) 
and International Financial Reporting Standards (IFRS). 

b) Directives of the EU in the fi eld of stock exchange law:

The fi rst group includes the Directives of the EU in the area 
of unique regulation of movements of money and capital and 
business activities of offi cial business subjects as participants 
in the trade on European stock exchanges and fi nancial 
markets.

The second group includes the Directives of the EU in the 
area of permits to issue securities, to create and publish 
prospects of issuance, and in the area of issuing permits for 
stock exchange trade with issued securities. 

1.3. Types of business entities

Business entities/companies are generally classifi ed into:

1) Corporations (capital companies), and
2) Partnerships (personal companies).
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In addition to the aforementioned general classifi cation, business 
entities are classifi ed into the following: 

1) a joint stock company (Bos. dioničko društvo), which can be:
a) close (privately held) joint stock company
b) open, publicly held joint stock company, whose shares are 

issued through a public offer and which meets one of the 
criteria prescribed by the law,

2) a limited liability company (Bos. društvo sa ograničenom 
odgovornošću),

3) a general partnership (Bos. društvo neograničenom 
solidarnom odgovornošću), and 

4) a limited partnership (Bos. komanditno društvo), which 
can be:
a) an “ordinary” limited partnership, or
b) a limited partnership with shares, in case its equity is 

divided into shares, and it is formed by a transformation 
of an ordinary limited partnership.

This classifi cation is provided in the Law on Business Entities of 
the Federation of Bosnia and Herzegovina. Joint stock companies 
and limited liability companies are corporations, whereas 
the remaining two types are partnerships. The existence or 
introduction of any other type of company other than the ones 
prescribed by the Law is impossible. In legal literature, along 
with partnerships and corporations, there is a term companies 
of combined legal nature (capital-personal companies), which 
include limited partnerships with shares and limited liability 
companies. 114 

Corporations represent a particular type of business organisation 
with prominent proprietary interests or elements. The interests 
of capital dominate over the personal features of members, 
i.e. founders of a company. Proprietary interests are expressed 
in partnerships as well; however, the relationship between 
partnership members is signifi cantly stronger. It is usually based 
on a relation among relatives or family members. This element is 
not present in corporations, which does not mean that there are 

114 Simić, Milić and Trifković, Miloš (1999): Poslovno pravo - osnovi prava i obligacija, privredna/trgovačka društva [Business Law- Basics 
of Law and Obligations, Business Entities/Companies], Sarajevo: School of Economics and Business in Sarajevo, p. 107.

Corporations represent a 
particular type of business 
organisation with prominent 
proprietary interests or 
elements. 
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no such elements in certain forms of this tzpe of organisation. 
Corporations include: joint stock companies and limited liability 
companies.   

Partnerships are: general partnership, limited partnership 
and limited partnership with shares. Pursuant to the LBE, a 
general partnership can be established by legal persons as well. 
Furthermore, the LBE prescribes that this type of company can 
be established by at least two or more individuals, regardless of 
whether they are only individuals or individuals and legal persons 
acting as subjects of law. However, pursuant to provisions 
regarding the methods of termination of this type of a company, 
it was determined that this type of company can be terminated in 
case of termination of a legal entity as its member, i.e. in case of 
its bankruptcy (Art. 92 of the LBE). Apart from this term, a term 
public trade company has been used to refer to this type of a 
partnership. Regardless of the various terms used to refer to this 
type of company, the dominant characteristic of these entities is 
the existence of personal elements.  

The existence of personal elements does not mean that the goal 
of the establishment of these companies is different from goals 
which are prevalent in corporations. The main goal, which is 
gaining a profi t, is present in these entities as well. The main 
difference, when compared to corporations, is in the regime of 
liability for obligations in legal, i.e. business transactions.

In addition to the listed classifi cations of organisational types of 
companies, there are specialised types of organisation. These 
specialised types of organisation include all types of organisation 
which lex specialis is applied to, such as commercial banks, 
insurance companies, investment funds, stock exchanges, public 
enterprises, professional agents and microcredit organisations. 
One thing that is specifi c about these types of organisation is 
that the LBE is a general legal act which is applied for the regime 
of their establishment and operations, and if a certain issue is 
treated differently by the LBE and lex specialis, then lex speicialis 
is applied. If a certain issue is not regulated by lex specialis, then 
the provisions of the LBE are applied analogously. 

Public enterprises can be formed either as a joint stock company 
or a limited liability company, but they have various goals and 
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explicit legal relations with the state. This is the reason they are 
considered as a special type of organisation. Public enterprises 
represent the type of economic organisation in which the state 
capital generally dominates in the ownership structure. These 
enterprises can be established at a municipal, cantonal, entity 
and state level, which is the case in Bosnia and Herzegovina. 
This further depends on the type of economic operations that 
they perform. These are the operations of the so-called public 
sector, i.e. they are treated as operations which are performed 
in the interest of all citizens. These operations also include 
the operations that should be performed on unique technical-
technological foundations. Without this requirement, their proper 
performance would not be possible. 

Holding and concern are not included in the basic types of 
companies as they represent complex types of status association 
of basic types of companies, such as joint stock companies and 
limited liability companies. The legal structure of holding companies 
or concerns is the structure of joint stock companies or limited 
liability companies, but with signifi cant specifi c characteristics. 
Unlike comparative laws, our law does not recognise intertypes 
of companies. They are specifi c forms created by a combination 
of several basic types of companies (e.g. a limited partnership 
and a limited liability company). 

1.4. Legal nature of companies

Legal theory is not unanimous with regard to the legal nature of 
companies. In American theory, the legal nature of companies, 
especially of corporations, is compared to the nature of a person, 
individual (entity), the state and nationality.115 There are three 
basic theories in the European law: contract theory, institutional 
theory and mixed theory.116 Basic conceptions of these theories 
will be illustrated. 

115 Detailed: Henn, Harry G. (1970) Handbook of the Law of Corporations and Other Business Enterprises, St. Paul: West Publishing Co, 
pp. 107-130; Barnes, A. James, Dworkin, Terry M. and Richards, Eric (1987) Law for Business, Homewood: IRWIN, p. 418.

116 See also: Prica, Radoje (1976): Organizacioni oblici direktnih inostranih investicija [Organisational Types of Direct Foreign Invest-
ments], Belgrade: Institute of social science, pp. 45-47; Strezoski, Strezo (1977): Trgovac, trgovačko društvo i njihovo udruživanje u 
kapitalističkim zemljama [Trader, Company and their Grouping in Capitalist Countries], Novi Sad: The Faculty of Law, pp. 24-31.
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According to the contract theory, a company represents an 
entity-contract. The basic postulate of this theory lies in the fact 
that a company is a contractual entity. This legal act regulates 
its legal structure, legal organisation and all other functions of a 
company. A company is registered according to a contract and 
in a manner determined by a contract. Resolutions of other acts 
(statutes, rules) derive from the basic contract. The relations 
between founders (members) of an entity are determined, prima 
vista, by a contract. According to the advocates of this theory, 
if a contract does not include certain resolutions, then general 
rules of contract theory (law of obligations) should be applied. 

The institutional theory recognises a company as a distinct and 
autonomous legal institution (individual, entity). The advocates 
of this theory acknowledge that companies are formed based on 
a contract and that the rules of contract law are applied to certain 
relations, in particular situations. However, the norms of objective 
law (legislation), for each type of a company, regulate the key 
rules regarding the requirements and methods of establishment 
as well as the conditions and ways of their business operations. 
Legal norms, which are often imperative, dominate over the 
rules of a contract (the scope and method of investing capital, 
safeguarding the integrity of equity capital, basic rules of the 
use of shares, the arrangement of the function of management 
and business operations, regulation of supervision and audit of 
work and business operations). The attribute of a legal entity 
demonstrates an economic and legal autonomy of a company. 
The enactment of a statute, its amendments made by company 
bodies indicate that derogation from contractual resolutions, 
initial goals and intentions of founders is very common, especially 
in corporations. Besides, companies as fundamental carriers of 
economic life of a country, not only aim to meet the interests 
of its members, but also to meet the interests of a society as 
a whole. Compulsory organisation of supervision by the society 
and state authorities are in favour of this fact.

The theory of a mixed legal nature of companies is based on 
the standpoint that companies are neither fully contracts nor 
institutions. The rules of contract law and legal rules, along 
with the autonomous rules stipulated in statutes and decisions 
of management bodies (rules of a company-institution) coexist 
parallelly in these entities. According to the advocates of this 
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theory, contractual rules dominate in certain types of companies 
(partnerships), whereas the rules of the laws and autonomous 
rules of a company-institution dominate in corporations.

1.5. Systems of establishing companies

Theoretically observed, the establishment of a company includes 
a set of legal and factual actions of founders (one or more) and a 
state authority, taken in accordance with a procedure prescribed 
by the law and meeting legal requirements, in order for the unity 
of capital and work to be recognised by a legal order so that it 
creates a legal entity. The system of establishment represents a set 
of legal rules which regulate the method and requirements of the 
establishment. There are three basic systems whereby companies 
are formed: concession, a normative system (the system of free 
establishment) and the system of the law or administrative act. 
Which system is going to be applied in a country depends on the 
attitude of the society towards economy and interference of the 
state in economic activity. Positive regulations generally combine 
these systems. However, one system always dominates. Most 
frequently, differences occur depending on the sector in which 
a company is established (fi nancial sector) or depending on the 
founders (foreign investment). 

Concession system emerged in the time of absolute monarchies, 
and it was based on the assumption that economic operations 
are relatively forbidden, i.e. that they are permitted under certain 
requirements. A competent state authority decides whether such 
requirements for the establishment of a company have been met. 
The state authority has extensive authorisations as it evaluates: 
purposefulness (opportunity) of establishing a company, along 
with other requirements that it fi nds necessary (e.g. economic). 
If the state authority determines that the establishment is 
purposeful (rational), it issues a permit to establish a company 
(concession), which is what this system was named after. 

Concession is generally a constitutive act. In some laws, 
this system still prevails in the establishment of joint stock 
companies, and it is expressed through the procedure of a former 
administrative or judicial control. In our law, concession is present 
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in a limited scope, in the establishments of joint stock companies 
that represent institutional forms of capital (banks, insurance 
companies, fund management companies, investment funds), 
and in the arms industry sector. Concession system should not 
be confused with an issuance of a permit (concession) of a state 
authority to use renewable or non-renewable resources (natural 
springs of drinking or mineral water, forests, ores).

The foundation of the normative system (the system of entry) is 
the fact that performing business operations and the establishing 
of organisational forms are available to everyone and under the 
same conditions. Its legal essence is that the law (not bylaws) 
particularly determines: who can register as a founder of a 
company, which requirements ought to be met (formal and 
material) and what the method of establishment should be 
(procedure). The function of the state authority is to make sure 
that the legal rules (meeting the requirements and method of 
establishment) are applied. It is not authorised to question the 
purposefulness of establishment, as in concession. If it confi rmed 
that the legal requirements are met then the registration of a 
company would take place, otherwise, a deadline would be given 
to founders of a company to complete a request and meet the 
requirements. If the deadline has not been met, then a company 
is refused to register. Nowadays, this system of establishment is 
dominant in comparative laws as well as in our law.      

The system of the law implies that a company is established under 
a particular legal act or other legal, i.e. administrative act. This 
system was typical for the period of administrative management 
of economic procedures.117 However, it has remained a part of 
certain sectors which are relevant for performing activities of a 
general interest, which is the expression of fulfi lling the interests 
of citizens. These activities are also known as utility services. Even 
though these companies are established under particular legal 
acts, they are registered as one of the two types of corporations. 
These types of organisation also have to go through the process 
of registration with an authorised registration court.

117 Hence: The Law on the establishment of a public enetrprise Electrical industry of Bosnia and Herzegovina, Legal acts on the establish-
ment of public utility county enterprises, The Law on public roads, according to which the Directive on roads in the Federation of Bosnia 
and Herzegovina is established, etc.
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1.6. Companies in European Union Law

The EU community acquis recognises the following for-profi t 
forms of economic organising:

1) the European economic interest grouping (EEIG), and
2) the European company or society (SE).

Non-profi table forms of organising are:

1) European cooperative society (SCE),
2) European insurance company and
3) European association.

One of the basic rights within European Union law, the so-called 
natural and legal persons’ right of abode, provides the legal basis 
for free engagement in commercial activities within the territory 
of EU member countries. This implies conducting business 
through the existing companies or operating by establishing new 
companies. The freedom to establish a company is determined 
by the European Union founding act.118 This further implies 
that all forms of restrictions and discrimination are abolished 
by introducing the so-called national treatment for companies 
formed before the establishment of the European Union and by 
introducing the obligation to gradually eliminate national laws in 
the transition period.119 European Commission directives oblige 
member states to adopt them in their legal system unreservedly. 
The harmonised European supranational law excludes the 
implementation of national law which is contradictory to this 
acquis.

Along with the rules related to the establishment of these forms 
of organization, the Treaty establishing the European Economic 
Community prescribes both the obligation and harmonisation of 
national regulations pertaining to the organisation and operations 
of traditional forms of companies. This subject matter is regulated 
by directives. A total of eleven directives have been issued to 

118 Art. 52 and 54 of the Treaty establishing the European Economic Community (1957).
119 Art. 58, p. 1 of the Treaty establishing the European Economic Community.
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date, most of which pertain to joint stock company operations. 
The directives regulate the following: 

1) protection of shareholders’ and third parties’ interests;
2) formation and elements of a joint stock company’s statute;
3) changes in equity capital and merging of shares;
4) content and publication of business reports;
5) liability of a joint stock company’s bodies; 
6) status change of the merger of joint stock companies;
7) preparation of consolidated balance sheets;
8) appointment of auditors; 
9) mandatory data which must be published by subsidiaries;

10) issues regarding operations and establishment of single-
member companies; and 

11) acquisition of companies.

The rules pertaining to operations of the European company (SE) 
stipulate that it has the form of a joint stock company with the 
attribute of a legal person in EU member states, that it is engaged 
in commercial activities and has the minimum equity capital of 
100,000 euros.120 This type of company cannot be established 
either simultaneously or successively, but has to be established 
by an already existing company with the head offi ce registered 
in the European Union. 

The European Economic Interest Grouping (EEIG) 121 is a form of 
interest-based association which aims to associate the already 
existing companies. Founders can include natural and legal 
persons governed by both private and public law. Legal persons, 
as founders, must have a registered head offi ce within the 
territory of an EU member country, while natural persons must 
pursue some type of industrial, professional, crafts, commercial 
or agricultural activity. The founding document is a contract. With 
the entry in the registry of groupings, a grouping acquires full 
business capacity on the territory of the entire European Union. 
The rule on the EEIG of 1989 does not prescribe the minimum 
amount of equity capital. The goal of establishing a grouping 
is not profi t making, but rather the members’ cooperation and 

120 Review closely: Vukadinović, Radovan (2001): Pravo Evropske unije [The Law of the European Union], Belgrade: Megatrend, p. 190.
121 European Economic Interest Grouping - EEIG; Europäische Wirtschaftliche Interessenvereinigung - EWIV.

The rules pertaining to 
operations of the European 
company (SE) stipulate 
that it has the form of a joint 
stock company with the 
attribute of a legal person 
in EU member states, that 
it is engaged in commercial 
activities and has the 
minimum equity capital of 
100,000 euros.

The European Economic 
Interest Grouping (EEIG) 
is a form of interest-based 
association which aims 
to associate the already 
existing companies.



COMPANIES

CHAPTER 4 123

collaboration within the agreed fi elds of their common economic 
activities. The bodies of a grouping are: general meeting of 
members and a director or directors, depending on how this is 
arranged in the memorandum of association. 

2. COMPANY IDENTIFIERS
Companies are participants in the market, and therefore they have 
a reasonable economic interest to acquire business reputation 
(image), and goodwill through their identifi ers. It is very 
important for companies to differentiate in the market by their 
individual identifi ers for prospective business partners as users 
of their services or buyers of their products. Hence, a company’s 
identifi ers have extensive signifi cance for its differentiation in the 
market, regarding: the fulfi lment of its business; the fulfi lment of 
consumers’ interests and consumer protection; the fulfi lment and 
acquirement of legal security in the market; and the assurance of 
wider social interests.

Every company in the market achieves its individuality through the 
following compulsory identifi ers: company name (trade name), 
company activity (company objects); head offi ce; nationality 
(country of origin) and a unique identifi cation number.122 In 
business practise, there are other identifi ers by which a company 
achieves is recognition (e.g. management). 

2.1. Business name

The Bosnian term for business name (trade name, trading name) 
– “fi rma” originates from German law. In business practise, this 
term is usually used as a synonym for a company (company). 
This is due to a great economic signifi cance of a business name 
in comparison with other status identifi cations of an entity. A 
business name represents an individual identifi cation under 
which a company has the right and obligation to operate and to 

122 Čović, Šefkija (2003): Poslovno pravo: statusno pravo i pravo privrednih društava [Business Law: Status Law and the Law of Business 
Entities], Sarajevo: Pravni fakultet Univerziteta u Sarajevu [Faculty of Law at the University of Sarajevo], p. 52.  
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represent and sign itself in its operations.123 A business name is 
a name under which a company operates (Art. 12 of the LBE). 
This is precisely why a business name is the most signifi cant 
mark of individualisation and a status identifi er inseparable from 
a company. 

A business name of one company must have a clear distinction as 
compared to business names of other companies. What a “clear” 
distinction is cannot be determined aforehand for all business 
names and it will always be a matter of specifi c circumstances, 
in every single case, which should be taken into consideration. 
However, it is important to state that the distinction does not 
only apply to business names of a particular sector but also to 
business names of any business subject registered in the court 
register. This is the principle of distinction. A business name 
must not contain words and designations which might cause 
confusion in the market regarding the type and scope of its 
business operations, or lead to its confusion with the business 
name or designation of another company, or violate the rights 
of other persons.124 The distinctions should only be made with 
regard to business names that have already been registered into 
the court register or that have already submitted an application 
to a court to be registered. A business name is determined in a 
memorandum of association, and it is entered in the statute and 
in the court register.

a)  Principles of a business name. The principles on which 
the legal regime of business companies is based on are 
prescribed by the Law on Business Entities as the only law 
which systematically regulates the area of business names. 
These principles must be adhered to during the process of 
defi ning and using a business name125. Unlike many laws, the 
Law of Bosnia and Herzegovina stipulates only the principle 
of exclusivity126 in the Law on Business Entities of the 
Federation of Bosnia and Herzegovina. However, this does 

123 Simić, M. and Trifković, M. (1999) op. cit., p. 304.
124 Art. 16, par. 5 of the LBE.
125 Drakulić, M. (2001): Osnovi poslovnog prava [Foundations of Business Law], Belgrade: Fakultet organizacionih nauka Univerziteta u 

Beogradu [Faculty of Organisational Sciences, the University of Belgrade], p. 45.
126 Art. 19, par. 1 of the LBE. 
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not impair the importance and obligation to adhere to other 
principles, which systematically derive from this Law. 

1)  The principle of exclusivity implies that a business name 
of one company must clearly differentiate from business 
names of any other company.127 One of the reasons for 
such exclusivity is the need for an easier identifi cation 
of a company. Therefore, this principle can be found in 
literature under the term of the principle of prominence 
or the principle of distinction. The differences must 
so clear as to prevent confusion of company business 
names in everyday business128.

2)  The principle of authenticity is based on the fact that 
all elements of a business name refl ect an actual state 
i.e. the content of the entry in the court register. If any 
changes are made in the elements of a business name 
after the registration, then they must be added to the 
court register in order for the registration truthfully 
correspond to the actual state. This only refers to the 
data indicated in a business name, including both the 
obligatory data and data that a company decides to enter 
subsequently. The most important area of the application 
of this principle pertains to compulsory (obligatory) 
elements. If a company does not use its business name 
as it was entered in the court register, then it is making 
an offence. This principle might be referred to as the 
basic principle, as it encompasses market competition 
law129. The LBE explains the principle of authenticity, 
stipulating that a business name must not contain “words 
and designations that could create confusion with regard 
to the type and scope of business operation or that could 
lead to mistaken identity with another company’s name 
or sign or that could violate rights of other persons”130. 
This provision is a manifestation of both the principle of 
authenticity and the principle of exclusivity. 

127 Art. 19, par. 1 of the LBE.
128 Barbic, Jaksa (1999): Pravo društava: Opći dio, Knjiga I [The Law on Companies: General Part, Book I], Zagreb: Organizator, p. 281.
129 Barbic, J. (1999) op. cit., p. 278.
130 Art. 16, par. 5 of the LBE.
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3)  The principle of compulsory registration of a business 
name is a principle according to which every company 
must have a business name which is determined in 
the memorandum of association and entered in the 
register.131 If a company does not have a business name, 
it cannot be registered.

4)  The principle of publicity predominantly serves to 
provide legal security. It is a company’s obligation to 
publicly display the full and abbreviated business name 
on its facilities. Likewise, all business letters and orders 
must contain the full business name and the address of 
the head offi ce132. Considering that third parties in the 
market receive the fi rst information about the person 
that they are about to be in a business relation with, it is 
essential to know the exact business name and to only 
use that name that is registered. A business name and 
an abbreviated business name are entered in the court 
register. A company is obliged to use either the full or the 
abbreviated business name as it was entered in the court 
register133, which is in favour of legal security. All data 
from the register and any subsequent changes, which 
also must be entered in the register, are available to 
public, which is an expression of the principle of publicity. 
A valid decision of registration is published depending on 
where the registration was completed (e.g. in the Offi cial 
Gazette of the Federation of Bosnia and Herzegovina). 

5)  The principle of legality is the principle according to which 
a registration court will refuse to register a business 
name which is contrary to the provisions of the LBE 
or which does not clearly differ from other previously 
registered business names in the Federation of Bosnia 
and Herzegovina. During the process of the review of 
the content of a business name, the court fi rst compares 
its content with what is prescribed by the Law, and the 
principle of legality enables it to refuse registration if the 

131 Art. 20 of the LBE.
132 Art. 21 of the LBE.
133 Art. 20 of the LBE.
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business name does not contain some of the prescribed 
elements or if it contains such an element but it is not 
in accordance with some of the provisions of the Law, 
including the rules of other principles of a business name 
that the law prescribes or that derive from it indirectly.134. 

 
6)  The principle of good faith and honesty implies that 

the parties involved in mutual relations must adhere 
to widely accepted moral rules, good customs, routine 
understanding of market transactions and other similar 
standards of conduct. Bona fi de (in good faith, with a 
good intention) implies that an individual did not have 
any intentions of doing something dishonest or illegal, 
nor did this person know or could have known or had 
to know, in given circumstances, of the existence of 
illegality. A good faith is generally assumed (bona 
fi des praesumitur). A judge or any other authorised 
person who exercises law, does not regard good faith 
as a psychological phenomenon of every individual, but 
rather determines it according to an accepted standard, 
i.e. in accordance with whether an average person in a 
particular environment and a particular situation could 
be considered to have good faith or not.135  

b)  Elements of a business name: In order to acquire 
individualisation in the market, every company’s business 
name contains certain elements. These elements are 
classifi ed into: compulsory, optional, conditionally admissible 
and inadmissible.

Compulsory elements of a business name are those elements 
prescribed by the law that every company must contain. If 
a company does not contain these elements, its registration 
would not be possible. Pursuant to the LBE, compulsory 
elements of a company are:

134 Such a stance is held in the Slovenian Reminder on the establishment of companies and restrictive activities of independent one man 
companies, dated 29/09/2006 “According to the offi cial duties, the registration court monitors the adherence of a business name to 
the principle of exclusivity, as well as it determines the compliance of a business name with other provisions of the Company Law-1.”  
For more details, see http://www.gzs.si/slo

135 Pravni leksikon [Legal Lexicon] (1978) Belgrade: Savremena administracija [Contemporary Administration], p. 824.
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1. designation that closely indicates a name (business 
name) of a company;

2. designation that directly indicates a company’s activity136;
3. designation of a company’s head offi ce137;
4. designation of the type of a company138.

Pursuant to the LBE, a business name of a general partnership 
must include a surname of at least one member, with a 
designation that there are more members and the designation 
“GP” (Bos. “d.n.o.” društvo s neograničenom odgovornošću)139. 
A business name of a limited partnership must include a surname 
of at least one general partner and designation “LP” (Bos. “k.d.” - 
komanditno društvo), but it may not include the names of limited 
partners. Business names of general partnerships and limited 
partnerships must contain business names of other companies 
which are either members of a general partnership or a general 
partner of a limited partnership. A business name of a limited 
liability company must include the designation “LLC” (Bos. d.o.o. 
– društvo sa ograničenom odgovornošću), whereas a joint stock 
company’s business name must include the designation “JSC” 
(Bos. d.d. - društvo dioničara).140

On the day of opening bankruptcy or liquidation, the designation 
“in bankruptcy” or “in liquidation” is added to the business 
name, in order to reveal the legal status of a situation in 
which a company is. The business name and the abbreviated 
business name are entered in the register of companies. In 
all its activities, a company is obliged to use the full and the 
abbreviated business name, as entered in the register of 
companies.

Optional elements of a company’s business name are those 
elements that are permitted, but which a business name does 

136 Art. 7 of the LBE.
137 Art. 10 of the LBE.
138 Art. 3 of the LBE.
139 e.g. “Mujezinović and sons”, “Mujezinović and friends” or if the founders of an unlimited liability company are two individuals, then their 

surnames could be incorporated in a business name or a surname of just one of the founders could be annotated, e.g. “Mujezinovic 
and Petrovic” or just “Mujezinovic and others” or “Petrovic and others”.

140 Art. 13 of the LBE.
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not have to contain. They could be expressed in the form of an 
illustration, picture, colour, font of letters, decoration, or the year 
of establishment. The purpose of these elements is to provide a 
complete identifi cation and individualisation of a company in the 
market. 

Conditionally admissible elements can be included in a business 
name only if they have been approved by a competent authority 
or individual, depending on which elements are being added. A 
business name can include words “Bosnia and Herzegovina” and 
“Federation” and their derivatives and acronyms only based on 
the approval by the Federal ministry in charge of administration 
and judiciary affairs, whereas the name of the canton, town 
or municipality and their derivatives and acronyms have to be 
approved by the cantonal ministry in charge of administration 
and judiciary affairs, a mayor or a municipal prefect, depending 
on the location of the company’s head offi ce141. A business name 
can include the fi rst name and surname of a person who is not 
a founder of a company only if approved that person or that 
person’s legal inheritors142.

Inadmissible elements are the elements that have been clearly 
prescribed by the law as such. A business name must not 
contain: 1) words and designations which are illegal; 2) protected 
designations of products or services of other legal entities and 
individuals, 3) offi cial symbols and signs; 4) names or designations 
of foreign countries or international organisations; 5) words and 
designations which could create confusion in regards to the type 
and scope of business operations or lead to its confusion with 
a business name or sign of another company, or which could 
violate the rights of other persons.143

c)  Legal protection of a business name. Business names of 
business subjects benefi t from extensive legal protection:

1) Judicial protection during the process of registration, 
which is implemented by virtue of the offi ce (ex offi cio) 

141 Art. 17, par. 1 of the LBE.
142 Art. 17, par. 2 of the LBE.
143 Art. 16 of the LBE.
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by a competent registration court or other institution 
that keeps the register of companies.

 During the process of registration, business name 
protection is conducted by virtue of the offi ce in the 
local competent court in whose area the company has 
its head offi ce. The protection is maintained during the 
process of registration in such a way that a court or 
other institution that keeps the register of companies is 
obliged by virtue of the offi ce (ex offi cio) not to register 
two companies under the same or similar business 
names or two companies which perform the same or 
similar activity. This means that an institution in charge 
of registration will not register two companies under the 
same or similar business name which perform the same 
or similar activity. 

 In case of a cumulation of the same business names 
or the same activities of two companies, the company 
which applied for registration fi rst will be entered in 
the public register, according to the principle of prior 
tempore potior iure (“He who is earlier in time, is 
stronger in law”), whereas the registration of the other 
company will be refused. The court or a competent 
authority will simultaneously, by virtue of the offi ce, in 
every particular case review whether a business name 
of a company applying for registration includes any 
inadmissible elements and whether there is consent 
of a competent authority or individual for conditionally 
admissible elements.

2) Based on a justifi ed business interest of a company, 
property legal protection after the registration of a 
company with a court or other institution that keeps the 
register of head offi ces of companies.

 Legal protection of a business name is possible even after 
the registration, but in that case it will not be offered by 
virtue of the offi ce but rather based on a request that 
a business name is jeopardised or violated or is at risk 
of that happening. For this type of protection, it does 
not matter in which court register a business name was 
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registered. Protection is given against the use and/or 
registration of a business name of another company.  

 The presumptions for seeking the protection are that with 
the use or registration of the same or similar business 
name which had been recorded in the court register of 
the same or different court, someone violates the rights 
or position of someone else in the market competition or 
that there is a risk of someone’s rights and position being 
jeopardised or violated in market competition, or that 
someone’s business reputation (the use of a business 
name)  is used fraudulently or is misappropriated144. A 
right, e.g. the right of exclusivity of a business name 
does not have to be already violated in the market 
competition, but it is suffi cient if it is jeopardised or if 
there is a risk of the violation of that right (a threatening 
peril). 

 Protection is gained by a complaint. A complaint is fi led 
in the court which keeps the court register in which 
another person’s business name is registered, which 
caused the aforementioned peril, violation or jeopardy 
of a business name. A complaint can be fi led within the 
period of three years upon the registration of a business 
name of another company in the court register. Even 
though the protection of a business name by virtue of 
the offi ce is limited by territory, the protection through 
a complaint of a jeopardised business name is generally 
applied at the entire territory of an entity, state, and 
even wider, depending on the inadmissible elements of 
a company’s business name found in another company’s 
business name. Under particular circumstances, this can 
lead to international protection, particularly in terms of 
unclarity in distinction between business names and 
other elements of a business name145.

 

144 Barbic, Jaksa (2006): The Law on companies, Book I, Zagreb: Organizator, p. 344.
145 Maxim's case and the ruling of Maxim's ltd. v. Dye, where the English court protected the good will of the French business name in 

England, as France and England are members of the EU. http://www.lawteacher.net/free-law-essays/descriptivetrademarks.php 
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 In a complaint, the following can be requested: a) that 
the accused ceases to use the business name for which 
protection is requested; b) that the business name of 
the accused is deleted from the court register; and c) 
that the accused commits to compensate the damage 
caused by the use of a business name. In order to fi le a 
complaint, a plaintiff must have a legal interest, which 
is confi rmed by fulfi lling the presumptions for seeking 
protection146.     

3) Protection against crime147 occurs due to a fraudulent use 
of other company’s business name in legal transactions 
or due to entering the identifi ers of another business 
name into one’s business name.  

 Regardless of the use of the right to fi le a complaint, 
companies as legal subjects can use instruments of 
legal protection according to the regulations of disloyal 
competition, regulations of protection of intellectual 
and industrial ownership, as well as criminal legislation. 
This type of protection is particularly common in 
comparative law at the international level, for the reason 
of international protection of business names and their 
trade marks and service marks.148     

2.2. Head offi ce

A company’s head offi ce is its compulsory element, i.e. it 
represents a constituent part of a business name. A company’s 
head offi ce is the place which is recorded as the head offi ce in 
the register of companies. It is determined in a memorandum of 
association or the statute (Art. 10 of the LBE), and in practice it 

146 According to the resolution number Pž-1068/93, dated 04/05/1993, the Commercial Court of Croatia deems that from the facts, it 
ought to be determined whether there is a possibility of confusion between business names due to their identities or similarities regard-
less of whether confusion has already been caused due to a business name. An occurrence of confusion can only improve the decision 
on adequacy of the request for providing the protection. Adopted from Barbic, J., (2006) op. cit., note 211, p. 347.

147 Art. 264 of the Crime Law of the Federation of Bosnia and Herzegovina (Offi cial Gazette of the FBiH, No. 36/03, 37/03, 21/04, 69/04, 
18/05, 42/10, 42/11).

148 Trivun, Veljko and Mahmutćehajić, Fatima (2008): Zakonska zaštita fi rme na Internetu [Legal Protection of a Firm on the Internet], 
Godišnjak Pravnog fakulteta u Sarajevu LI-2008 [The Almanac of the Faculty of Law in Sarajevo LI-2008], pp. 687-716.

Head offi ce is the place 
which is recorded as the 
head offi ce in the register of 
companies.
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is determined in both acts. A head offi ce is a compulsory element 
of a business name and therefore every company can have only 
one head offi ce. Determination of a head offi ce is a matter of 
freely expressed will of a company’s founders. Generally, a head 
offi ce is the place where business operations are managed from 
- the seat of the general management. 

The law prescribes that a company’s subsidiaries should be 
entered in the court register at the same court where the company 
was registered (Art. 11 of the LBE). In regards to a company’s 
parts, i.e. subsidiaries, the rule states that a subsidiary’s head 
offi ce must be included in its name along with the company’s 
head offi ce. This is necessary for the purpose of determining 
liabilities, determining which court is competent for lawsuits and 
enforcement of rulings, as well as identifying and protecting the 
interests of third parties in good faith. 

The reasons for the compulsory determination of a company’s 
head offi ce are numerous. In accordance with the registered 
head offi ce of a company, the following are determined: authentic 
law, competence of a court, competence of administrative and 
supervisory authorities, as well as competence of an authority in 
charge of taxation, customs and other obligations. 

2.3. Activity

Activity represents business operations that a company performs 
in order to accomplish its goals that are listed in the court register. 
Activity is often referred to as an object of business.  A company 
can perform its activity in domestic or international transactions. 
Companies generally register a number of activities; usually 
activities that they assume could be the object of their business. 
Founders, i.e. company members are free in the determination 
of activities that are prescribed by the law and elaborated in 
bylaws.149 

149 The Law on Classifi cation of Business Operations in Bosnia and Herzegovina (The Offi cial Gazette of Bosnia and Herzegovina, no. 
76/06, 100/08, 32/10) and The Decision on the classifi cation of business operations in Bosnia and Herzegovina (The Offi cial Gazette 
of Bosnia and Herzegovina, no. 84/06 and 47/10).

Activity represents 
business operations that a 
company performs in order 
to accomplish its goals 
that are listed in the court 
register. 
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Activity is determined by a memorandum of association and 
listed in the statute. Companies must register their activity, i.e. 
they must list it in the court register. Mere registration is not a 
suffi cient requirement to begin performing the registered activity. 
An additional requirement is to obtain an act from a competent 
state authority that the company fulfi ls all technical requirements 
to perform a certain activity.150 A company can perform only the 
activity for which it has met special requirements by a competent 
state administrative authority’s decision. Special requirements to 
perform a certain activity are prescribed by numerous bylaws 
and they depend on the type of activity. In most cases, these 
special requirements are prescribed by competent ministries, or 
sometimes by the entity government.151    

A company may only perform the work which is within the 
framework of the activity that had been listed in the register 
of companies. In addition, a company can perform the tasks 
which are usually performed along with the activity listed in 
the register, in the scope and method which is necessary for 
its normal operations, if such tasks do not represent its regular 
activity152. 

In theory, there are different interpretations of the fate of a 
legal activity (e.g. a contract) that a company performs outside 
the framework of its registered activity. The classical ultra vires 
theory of Anglo-Saxon law is based on the standpoint that such 
legal activity is irregular. However, modern theory of statute 
has corrected this standpoint. Others consider that a contract is 
null and void if both companies had concluded a contract which 
is outside of their registered activity. Another interpretation is 
that nullity exists if a regular course of operations is disturbed 
by such a contract or if a monopolistic activity is performed.153 
According to our positive law, the tasks which are concluded by 

150 Art. 7 of the LBE.
151 The commencement of performing an activity prior to acquiring the decision from a competent state authority regarding meeting 

special requirements is approbated by Art. 375 of the LBE, and a fee ranging from 500 to 15.000 BAM is prescribed in case of this 
economic offence.

152 Art. 8 of the LBE.
153 Simić, Milić (1981): Sudbina pravnog posla zaključenog izvan registrovane djelatnosti [The Fate of Legal Tasks Concluded outside the 

Scope of the Registered Activity,], Zbornik radova, Ekonomski fakultet, Sarajevo [Collection of Papers, School of Economics and Busi-
ness in Sarajevo], pp. 193-207.
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an individual who is authorised by his/her position or in any other 
way to present and represent the company, are valid for a third 
party even if such tasks are outside of the scope of the activity 
listed in the register of companies, unless the third party knew or 
ought to have known that such tasks were outside of the scope 
of the company’s activity.154 

A company’s activity can be changed during its existence. 
The change of activity is made by a management body or the 
general meeting by changing the statute of the company. In 
legal terms, a change of activity includes: expansion, reduction 
or change of the object of operations. A change can occur due 
to many reasons, including natural, market-related, technical-
technological reasons, etc. 

2.4. Other identifi ers of companies

Along with the above, companies have other identifi ers. The 
purpose of establishing these identifi ers is to achieve the 
clearest possible identifi cation of one company as compared to 
others. These identifi ers regard the legal obligation of having 
listed: tax numbers, customs numbers, registration numbers and 
identifi cation numbers. This includes the compulsory display in 
offi cial correspondence of the company’s account numbers along 
with the business banks in which the bank accounts are opened. 
These are additional compulsory identifi ers of every company, 
and without the visible display of them, a company would not be 
allowed to participate in legal and business transactions. These 
special and additional identifi ers are prescribed by special legal 
acts and bylaws.  

Other identifi ers of companies include the so-called optional 
elements, which contribute to the visual recognition of a business 
name and a company. These elements may include: protected 
trademarks and service marks, various designs, word stylisation, 
acronyms, slogans used in the market, etc. This is a matter of 
free choice of a company’s founders. 

154 Art. 9 of the LBE.
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3. REGISTRATION OF COMPANIES

3.1. Defi nition and subjects of registration 

Registration is a documented entry of by the law prescribed facts 
and legal states of a company in the court or other register, by a 
prescribed procedure. Companies are registered in the register of 
companies (court register), whereas sole traders are registered 
in the register of individual entrepreneurs kept in municipalities. 
A court register has a signifi cance of a public registry. The data 
listed in the court register are public and therefore, without 
any proof of a legal interest, anyone can review the data in 
the main registry along with the public data in the collection of 
identifi cation documents in the register, and request to be issued 
an extract, i.e. a copy of public data from the main registry (Art. 
4 of the LRBE). 

Subjects of registration in a court register are all companies 
for which such obligation exists, and which is prescribed by 
the laws of entities and Brčko District155. Pursuant to the LRBE, 
the following data is listed in the register of companies in the 
Federation of Bosnia and Herzegovina:
 
1) all types of companies and their mergers,
2) public enterprises,
3) institutions with a public authorisation, 
4) institutions,
5) public corporations,
6) business associations,
7) cooperatives,
8) cooperative associations, and
9) other subjects prescribed by a special law of the Federation 

of Bosnia and Herzegovina (Art. 5 of the LRBE).

The legislations of Republic of Srpska and Brčko District 
contain similar defi nitions. This means that registration with 
a state authority is compulsory for all those business subjects 

155 Art. 3, par. 1, item f) Framework Law on Registration of Business Entities in Bosnia and Herzegovina (The Offi cial Gazette, no. br. 
42/04), hereinafter: FLRBE.
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that participate in legal and business transactions, as well as 
the subjects with the so-called public authorisation, such as 
educational institutions, national institutes, agencies, etc. The 
act of registration results in a company having the possibility of 
participating in legal and business transactions, i.e. in economic 
transactions in the described manner. Other prerequisites must 
be met as well, but this moment is considered the moment of 
acquiring legal and business capacity of a company. Legally, a 
subject of entry starts to exist on the day of registration, and it is 
terminated on the day it is deleted from the court register. 

Divisions of companies (subsidiaries, production plants, branches, 
etc), even though they are not legal entities, are listed in the 
court register providing that they have certain authorisation to 
participate in legal transactions. Along with the court register, 
there are other registers in which particular data regarding 
companies are listed. After registration in the court register, 
registration in statistical and customs registers is done, as well 
as registers of foreign trade organisations, if a company deals 
with export and import of goods and services. Actual rights 
(property, mortgage, easement) and particular obligatory rights 
(long-term lease, preemptive right) regarding a company’s real 
estate are registered in land registries. Pursuant to the Law 
on the Securities Market, securities and their transactions are 
registered in the Registry of Securities of the Federation of Bosnia 
and Herzegovina. The Securities Commission in the Federation of 
Bosnia and Herzegovina keeps the register of issuers of securities.

3.2. Object of registration and registration procedure

A register is a database which includes data and documents 
of subjects of registration which are obliged to be registered 
pursuant to the provisions of the LRBE, and it consists of the main 
register and a collection of registry documents. The main register 
represents the public section of the register, which contains data 
on the subjects of entry, and the collection of registry documents 
is a part of register that contains documents based on which the 
entry of data was made, as well as other supporting documents 
of proof and decisions made during the process of registration. 
The register is kept by a competent registration court which 
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is determined according to the head offi ce of the subject of 
registration.

A court register contains data on legal states (situations) of legal 
status character which a company obtains during the period of 
its existence, from its establishment until its termination. The 
following data are contained in a court register:

1) establishment, merger and termination of a subject of 
registration,

2) establishment and termination of a section of a subject of 
registration,

3) all status changes including the changes in the form of 
organising a subject,

4) data regarding a subject of registration which is signifi cant 
for legal transactions and any amendments of such data,

5) data regarding bankruptcy and liquidation procedure, 
6) data regarding starting the procedure of deleting a subject of 

registration from the registry,
7) prohibition on performing certain activities based on a valid 

decision of a competent authority,
8) temporary measures, i.e. records of decisions made in 

accordance with other regulations, 
9) and other data prescribed by legal regulations (Art. 7 of the 

LRBE).

A court register contains the data, including their changes 
(legally relevant facts), which are signifi cant for conducting legal 
transactions. General data on business subjects which are listed 
in the main register by a competent registration court are:

1) business name and head offi ce, i.e. fi rst name, surname and 
the place of residence of all founders/owners of a subject of 
registration;

2) object of registration;
3) date, day and time of the receipt of a registration application; 
4) business name and head offi ce of a subject of registration;
5) abbreviated identifi cation of a business name of a subject of 

registration;
6) CRN (company registration number) and identifi cation 

number;
7) type of a subject of registration;
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8) name, number and date of a notarised document on the 
establishment of a subject of registration;

9) fi rst name, surname and title of an authorised representative/
agent of a subject of registration;

10) scope of authorisation of an authorised representative/
agent of a subject of registration;

11) amount of the agreed (registered) equity capital;
12) amount of the paid-in equity capital in cash;
13) value of equity capital in goods and rights;
14) percentage of participation of each founder in equity capital 

of a subject of registration (in money, goods and rights) 
15) activity of a subject of registration along with the codes of 

departments of the activity prescribed by a valid classifi cation 
of activities (Art. 13 of the LRBE). 

Special data, i.e. data which must be listed in the register in case 
of registering divisions of a subject of registration, in case of 
recording inter-connected companies which are to be registered 
and in case of recording the changes in the status, i.e. in changes 
of general and exceptional data which is signifi cant for legal 
transactions, pertains to the recording of:

1) branch offi ces or business units of a subject of registration;
2) relations with subsidiaries;
3) merger of two or more subjects of registration;
4) mergers of one or more subjects of registration with another 

subject of registration;
5) classifi cation of a subject of registration on two or more 

subjects of registration;
6) changes in the type of a subject of registration and
7) termination of a subject of registration (Art. 14 of the LRBE.)

In order to prove the existence of general and special data during 
the registration of a company, the data must be appropriately 
documented. These documents are called registration documents. 
These documents generally encompass: identifi cation documents 
for natural persons; a business bank’s statement to prove the 
existence of equity capital; an appropriate decision issued by 
the Securities Commission for the establishment of joint stock 
companies; a notarised memorandum of association, statute 
of a subject of registration and appropriate decisions of the 
appointment of authorised individuals to represent a company 

In order to prove the 
existence of general 
and special data during 
the registration of a 
company, the data must be 
appropriately documented. 
These documents are called 
registration documents. 
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in domestic and international affairs (Art. 22 of the LRBE). 
Additional documents are also required to register the change of 
data that are relevant for legal transactions. 

As a special obligation of registration of special data, the LBE 
prescribed the entry of identifi cation data regarding members, 
contributions and liabilities for company obligations, stakes and 
shares. This implies the following data:

1) fi rst name, surname and address of permanent residence, or 
business name and address of the head offi ce, of members 
of a general partnership, limited partnership and limited 
liability company;

2) amount of the agreed (registered) equity capital and amount 
of the paid-in equity capital of a joint stock company and 
limited liability company;

3) amount of the agreed (registered) and paid-in contributions 
of limited partners in a limited partnership and members of a 
limited liability company;

4) total number of contributions and the amount of 
corresponding contributions expressed by percentage of 
participation in equity capital for every member of a limited 
liability company; and

5) designation of a share class, number and nominal value of 
shares of a joint stock company, according to classes (Art. 
56 of the LBE).

Registration in the court register represents a special type of 
extrajudiciary procedure which is urgent, formal, uniform and 
applicable to all companies established by either domestic or 
foreign natural or legal persons. It is made by a written report of 
an authorised individual (a founder, an individual authorised by a 
memorandum of association, general or special letter of proxy or 
based on other legal grounds), or by virtue of the offi ce when it is 
prescribed by the law. Along with the application, corresponding 
documents must be presented to confi rm the registration data 
and prove the fulfi lment of general and special requirements. 
The court evaluates whether formal and material requirements 
for registration have been met. It can request additions to 
the application, additional evidence or its amendments (Art. 
53-54 of the LRBE). A decision on registration is issued by a 
court regarding, whereas a conclusion is issued for any issues 
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regarding the registration procedure (procedural matters) (Art. 
57 of the LRBE). 

3.3. Types of registration

Types of registration in the court register can be classifi ed 
according to a number of criteria. The most common method is 
their classifi cation according to the effect of registration, into: 
fi nal, temporary (conditional) and informative. 

A fi nal registration is such a registration in which the listed 
facts are unconditional and fi nal, with no time limitation. This 
type of registration includes: registration of establishment, 
organisational form change (transformation), status change 
registration, registration of status merger, and registration of 
termination of a company. A competent registration court shall 
remove an unsubstantial fi nal registration by virtue of the offi ce, 
or upon a request of a person with a legal interest (Art. 68-73. 
of the LRBE). 

A conditional (temporary) registration is a preconditioned and 
impermanent registration of facts. Basically, this is an advance 
note whose purpose is to provide requirements for the fi nal 
registration, providing that certain requirements must be met 
within the deadline prescribed by the court. The advance note 
includes certain legal states of the subject of registration which 
can be altered subsequently (opening of bankruptcy or liquidation 
proceeding, restricting the bankruptcy debtor’s rights of disposal 
of assets). When the requirements for the fi nal registration are 
met, the court removes the advance note ex offi cio. 

An informative registration (note) has the purpose to inform 
other persons about relevant facts regarding a company or its 
authorised individuals. The note has a declaratory character, and 
encompasses the entries related to: the prohibition to participate 
in a certain business activity or industry, an entry of temporary 
protective measures declared towards an entity or authorised 
individuals, an entry of limitations in transactions. When the time 
period of the note expires, the court removes it by virtue of the 
offi ce. 
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3.4. Principles of registration in a court register

There are several principles on which the registration of subjects 
in a court register is conducted. Legal theory is not concordant 
regarding this matter156. Having analysed legal solutions and 
executive regulations, we have isolated the following principles: 

1) The principle of obligatority implies that, by the law, all 
companies are obliged to register in a court register. Others 
are listed in different registers and with different authorities. 
This principle clearly demonstrates that the subjective 
criterion was satisfi ed in the process of determination of 
subjects of business law, which provides a higher level of 
legal security of trade and its participants.

2) The principle of legality supplements the principle of 
obligatority. Basically, it stems from the normative system 
of the establishment of business subjects. Legality implies 
that: entries in the court register are made based on the 
procedure regulated by the law and legislative acts, and 
that the legal states and the data prescribed by the law are 
registered. The court attends this process upon offi cial duty. 
The implementation of the principle of legality is secured 
by the principle of the two-stage procedure, for there is a 
possibility of legal remedy, as well as the institution of the 
right to request the removal of an unsubstantial entry. 

3) The principle of offi ciality encompasses the following: a 
registration court cannot reject a legitimately submitted and 
documented application, and after the submission the entire 
procedure is conducted by the court by virtue of the offi ce. 
Therefore, the principle of offi ciality affects both the subjects 
of registration and the court. The subjects of registration 
must submit the application for registration with evidence 
and documentation, and the court performs the registration 
if all legal requirements have been met. The court performs 
the actions of registration without participation of authorised 
persons of the subject of registration (business subject). 

156 Some authors list three (Velimirović), some six (Barbić, 1991), and others seven principles (Vasiljević, 1997).
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4) The principle of formality is applied during the entire procedure 
of registration. The application, which represents a request 
in a material legal sense, evidence and documentation, all 
must be presented in writing. The hearing of witnesses or 
authorised persons is not performed, nor is any other oral 
evidence submitted. Likewise, the actions that the court 
performs towards the subjects of registration and the actions 
taken in the very register are all in writing. 

5) The principle of documentarity implies that the registration 
in the court register is conducted based on the presented 
documents and identifi cations that prove the facts relevant 
for registration. Those documents include: memorandum of 
association, act on the change of form, act on status change, 
agreements, approvals, proof of payment or contribution 
payment, etc. 

6) The principle of priority implies the priority of that subject 
which requested the registration fi rst, i.e. whose application 
was received by the court fi rst. The moment of the very 
registration is irrelevant. An old legal principle is used here: 
prior tempore, potior iure – fi rst in time, greater in right. This 
principle is particularly emphasised in the case of protection 
of companies whose registration is ongoing. 

7) The principle of constitutionality means that the real facts 
regarding the subject of registration become legal facts at 
the moment of registration. Companies acquire legal and 
business capacity on the day of entry in the register, and 
lose it on the day of deletion from the registry. Legal effects 
towards third persons commence on the day of entry in the 
register. 

8) The principle of authenticity implies that the data entered in 
the court registered are correct and true, in the formal and 
material sense, that they match the facts in other legal acts 
and documents, as well as the real condition. Thus, anyone 
who, in legal transactions, acting responsibly, relies on the 
correctness and authenticity of the data in the court register, 
may not suffer any harmful consequences of it. 
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9) The principle of publicity has two aspects. First, the court 
register is a public book and anyone can view it, copy it and 
request extracts from it. Second, the data entered in the 
court register are published in the Offi cial Gazette of the 
Federation of Bosnia and Herzegovina. Other subjects (legal 
and natural persons) may access the data listed in the court 
register regarding a specifi c company, whether to use it for 
informative purposes or to take legal actions. 

4. REPRESENTATION AND PRESENTATION 
    OF COMPANIES 

4.1. Defi nition

Representation implies taking legal actions in the name of and on 
behalf of another person. In a company, a legal representative is, 
ex lege, the director or the president of the board of managers. 
The statute of a company can specify a wider circle of managers or 
employees as the company’s representatives. If there are several 
representatives, the statute or some other act must separate and 
restrict the authority. Representation can be classifi ed into legal, 
statutory, contractual and representation based on a unilateral 
declaration of will in the form of an authorisation. 

There is an obligation for both legal and statutory representatives 
to be registered in the register of companies as such. Any changes 
of authorised representatives must be registered as well. The 
fact that a director or a president of the board of managers is 
authorised to represent, ex lege, does not mean that they do not 
have to be registered in the register of companies. Authorisations 
within domestic and foreign trade are registered separately. 
If there are limitations with regard to representation up to a 
certain value of specifi c transactions, they have to be registered 
as well. This is particularly important for the system of liability 
and validity of concluded contracts in this legal institute in the 
case of violation of given authorisation. 

The existence of authorisation to represent a company implies 
that there is also an authorisation to sign a number of documents, 

The principle of publicity 
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such as fi nancial instruments of various nature and purpose. 
The examples are payments orders for goods and services, tax 
obligations, an order to open a letter of credit or issue a bank 
guarantee, cheque signatures, or bill of exchange liability, its 
endorsement or granting a bill of exchange guarantee for a 
business partner. Of the listed business and fi nancial transactions, 
only bill of exchange liability requires a special authorisation157. In 
order for someone to be authorised to sign fi nancial documents, 
it is required for him/her to have the signature deposited at 
a business bank. In order to accept a deposited signature, 
evidence in the form of an excerpt from the court register 
is required. 

Unlike representation, presentation is a separate category. It 
is nothing but introduction in the name of, but not on behalf 
of a company. There is no legal obligation that would lead to 
subsequent business changes or certain economic effects. 
In what situations is presentation used? Some instances are 
presentation of a company in various chambers, protocol 
receptions, etc. Presentation can be performed by the very legal 
representatives or any of the employees that receive authorisation 
for it. Who presents a company in specifi c situations depends on 
the relevance of the invitation or the institution that sent the 
invitation. 

There is a special circle of persons who are authorised to 
perform particular affairs. The Law on Obligations mentions 
this category158. It includes travelling salespersons in companies 
who are authorised to sell the goods “in the fi eld”, within the 
authorisation given to them. Travelling salespersons are specifi c 
because they work outside company’s head offi ce based on a 
special authorisation. In case of uncertainty, it is to be considered 
that a travelling salesperson is not authorised to conclude 
contracts, but only to collect orders. If a travelling salesperson 
is not authorised to conclude a contract but does that anyway, 
the contract shall remain valid if the grantor of authorisation 
approves it subsequently. 

157 See Art. 91 of the LoO.
158 Art. 97-98 of the LoO.
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A travelling salesman does not have, ex lege, authorisation to 
collect payments nor to sell on credit. He/she needs a special 
authorisation for such actions. The LoO mentions a special 
authorisation for offering goods on credit, or a respite. However, 
in practice it is often the case that a travelling salesman has 
an authorisation for collecting the payment as well as selling 
the goods on credit. Furthermore, the travelling salesman is 
authorised to, on behalf of the company, receive complaints for 
the defects on the sold goods, other statements regarding the 
implementation of the concluded contracts, and take any actions 
required to preserve the rights of the “principal”159. 

Certain companies have a special category of employees who 
perform tasks that are not related to the daily conclusion of sales 
contract and/or the provision of services of various fi nancial 
values. Those are desk clerks in business banks or post offi ces, 
agents in insurance companies, assistants in retail shops, etc. 
The speed of the development of business transactions and the 
increasing number of its forms leads to a rapid expansion of the 
circle of such persons. 

The authorisation to take certain legal and other actions can 
be given to a person who comes outside the company. For 
instance, a written authorisation can be granted to an attorney’s 
offi ce, or a special contract can be concluded, transferring a 
part of authorisation onto a third person. Issuing such proxies 
is not registered in the register of companies. A legal or other 
representative of a company cannot issue an authorisation 
outside the limits of the authorisation given to him/her. This is 
merely due to the application of a legal principle according to 
which no one can transfer more rights to the other than they 
already have. 

Acting outside the framework determined by the law, 
memorandum of association, the statute or some other special 
written document has legal consequences. Pursuant to the LBE, 
the person who is entrusted with performing specifi c tasks within 
the operations of a company is authorised to take all actions 
and conclude all transactions that are regularly concluded or 

159 The LoO mentions the principal: a legal or other representative who personifi es the will of a business entity as a single community. 
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supplement the tasks entrusted to him/her160. The company shall 
be held liable for the obligations created in the entity’s name by a 
holder of authorisation who overstepped his authority, provided 
that the third party did not know or could not have known that 
the authorisation was overstepped, and that the third party is in 
good faith.

4.1.1. Representation of corporations 

The function of a legal representative in corporations is 
performed by the management. The LBE161 prescribes that the 
management of a joint stock company organises the work and 
manages operations, represents and presents the joint stock 
company, and is held liable for the legality of operations. The 
management of a joint stock company is comprised of a director, 
or a director and one or more executive directors, as prescribed 
by the statute162. The management is run by the director or the 
president of the board of managers. 

Regarding the provisions related to the work and operations 
of limited liability companies, the Law prescribed that the 
operations of the company are run by the management, who also 
represent the company. The management of a limited liability 
company is comprised of one or more persons who do not have 
to be company members. In the case that the management is 
comprised of several members, the memorandum of association 
or the statute defi ne authorities and liabilities of management 
members163. Furthermore, provisions regarding the work of the 
management of a joins stock company are applied164. 

In cases when the management of a company is comprised of 
several persons, one needs to clarify and separate the liabilities 
of a director as the president of the board, and executive 
directors as members. The LBE prescribes that an executive 

160 Art. 24 of the LBE. 
161 Art. 275-278 of the LBE.
162 Art. 275, par. 2 of the LBE.
163 Art. 347 of the LBE.
164 Art. 310 of the LBE.
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director organises the work, represents and presents a joint 
stock company and a limited liability company, and is held liable 
for the legality of operations in the tasks and range determined 
by a written act of directors (decision). Along with this decision, 
in practice, the scope of authorisation is determined by the 
memorandum of association and the statute of a company. A 
director can authorise one of the executive directors in writing to 
replace him/her in case of his/her prevention, in which case he/
she also determines the executive director’s authorisation. 

4.1.2. Representation of partnerships 

Partnerships use different methods of representation as 
compared to corporations. Regardless of the type of partnership, 
the function of representation is implemented through the 
equality of all members/partners. This is also a basic postulate of 
all comparative legal solutions. The legislator leaves a possibility 
of this issue being arranged differently. However, if this is not 
done, then, ex lege, it is assumed that a partnership is jointly 
represented by all partners i.e. founders, or in limited partnerships 
all general partners as public peers. How this issue is going to be 
arranged is a matter of the founders i.e. owners of a company. 
These issues may be resolved differently. However, in that case 
they have to be defi ned in the partnership agreement or the 
statute, and registered in the court register. 

The LBE prescribes for a general partnership to be represented by 
each member if the partnership agreement does not determine 
otherwise165. Representation of a limited partnership, as the 
second basic type of partnerships, is also specifi c. This type of 
company has two types of members in its structure. The fi rst 
type are general partners, as public partners, and the second 
type includes limited partners as undisclosed partners. As limited 

165 Art. 82-87 of the LBE. Regarding the consequences it may produce, this type of a solution is not practical and may not be applied in 
practice. We can imagine a situation with fi ve founders and members of a company with unlimited joint liability in which each member 
has the authority to represent, in terms of undertaking legal actions in business transfer that lead to economic consequences. With no 
coordination of work, this would probably promptly lead to negative repercussions for business and operations. Therefore, it is much 
more practical to have a solution where the memorandum of association authorises some members to represent the company indi-
vidually, whilst others cannot do it. It is even more practical if one of the members is nominated to, ex lege, perform the function of a 
legal representative. This, of course, needs to be defi ned in the memorandum of association, and it takes the approval of all company 
founders. 
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partners are undisclosed and they do not appear in legal and 
business transfer, they do not participate in representation 
either, nor do they present or manage this type of company. This 
resolution implies that general partners are those that represent, 
present, and manage it166. In this type of partnership, by the 
analogy legis, the rules that regard the work and operations of a 
general partnership are applied167.

4.2. Power of attorney

Power of attorney is a legal foundation based on which a certain 
person called an agent or attorney-in-fact is authorised to 
represent another person, known as a grantor or principal. Power 
of attorney, in our legal system, is prescribed by the norms of 
the LoO.168

A representative and an attorney-in-fact always act in the 
name of and on behalf of the principal, i.e. the grantor of the 
power of attorney. The legal basis for representation is the 
law, whereas the legal basis for power of attorney is a letter of 
attorney. Representation is generally conducted by an individual 
who is employed with a company, unlike the power of attorney, 
where, in most cases, individuals do not have the legal status of 
employment. 

In our law, a power of attorney is a legal relation by which 
authorisation to represent a natural or legal person is granted. 
Why are there attorneys-in-fact along with legal representatives? 
Attorneys-in-fact are there for the cases when legal representatives 
are not able to take certain actions of representation. Legal 
representatives can be prevented to take certain actions due 
to personal reasons, or, more commonly, because they lack 
particular knowledge and skills which are necessary to be take 
such actions before competent state authorities.

166 Art. 100-102 of the LBE.
167 Art. 96 of the LBE.
168 Art. 89-98 of the LoO.
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In practice and in everyday language, the power of attorney is 
regarded as identical to actions performed by lawyers/attorneys, 
and therefore with actions which lawyers perform in court, 
arbitrations or before any other competent state authorities. It is 
the fact that most actions of a power of attorney are conducted 
in this manner and form. However, a power of attorney can be 
granted for other purposes as well. Business operations nowadays 
require an interdisciplinary approach which includes elements 
of various professions, immense knowledge and skills. For the 
purpose of certain types of business undertakings, attorneys-in-
fact can be economists, engineers, doctors of medicine, certain 
types of competent court experts and others, depending on the 
subject matter of power of attorney.

A form in writing prescribed by the law is required for a legal 
action of power of attorney, which can be granted in the form of 
a standardised letter of attorney where certain specifi c elements 
are listed. A power of attorney can be limited or unlimited 
regarding time and territory. The general rule is that a power of 
attorney is granted for a specifi c period of time and for a specifi c 
territory. If a power of attorney is not limited in time then it is 
applicable until the day it is recalled, and if it is not limited with 
regards to territory, then the limitations pertain to actions beyond 
borders of the sovereignty in whose territory the company whose 
authorised representative granted the power of attorney was 
registered. Limitations are found in positive laws of the other 
state and they can be different. Limitations usually refer to actions 
of lawyers and authorised court experts. Comparative resolutions 
are rather uniform, implying that, in cases of appearance before 
state authorities in other countries, particularly before courts, 
legal actions can only be taken by lawyers and court experts who 
are registered in that country according to national regulations. 
One of the fundamental rules is that legal practise is conditioned 
by the nationality of the state where such practice is performed. 

The scope of a power of attorney is determined by the will of 
a principal/ grantor and hence, based on a general power of 
attorney, only legal actions which are within the framework of 
the so-called regular business operations can be taken.169 What 

169 Art. 91 of the LoO.
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a framework of regular business operations represents is in this 
case prescribed by the LoO. If the LoO prescribes granting a 
special power of attorney for something, it means that it is outside 
the framework of regular business operations. A special power 
of attorney must be obtained for all actions that are outside the 
framework of regular business operations. The cases in which the 
special power of appointment must be granted are prescribed by 
the LoO. Other special types of power of appointment can be 
prescribed by lex specialis. The LoO prescribed special power of 
attorney for the following cases:  

1) assuming the obligation under a bill of exchange,
2) concluding a guarantee contract,
3) concluding a settlement contract,
4) concluding a contract on a selected court, i.e. concluding a 

contract on arbitral settlement of disputes, and 
5) waiving certain rights without compensation. 

For a power of attorney to be granted, recalled or cancelled, 
there is no legal obligation of registration in a court register, 
unlike legal institutes of representation and procuration.

A business power of attorney170 is a power of attorney which is 
granted to an attorney-in-fact to take certain legal actions, within 
the authorisation prescribed by the law. This defi nition of a special 
business power of attorney pertains exclusively to operations 
and actions in the name of and on the behalf of a company, and 
by analogy legis, these provisions regarding a business power of 
attorney pertain to the operations and actions of an executer of 
action, i.e. a private entrepreneur.171 There are legally prescribed 
limitations regarding a business power of attorney.172A person 
who has a business power of attorney cannot take the following 
actions without a special authorisation: 

1) alienate or encumber real estates,
2) assume the liabilities for the bill of exchange,
3) assume guarantee liabilities,

170 Art. 95-96 of the LoO.
171 Art. 96 of the LoO.
172 Art. 95, par. 2 of the LoO.
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4) take a loan and
5) lead a lawsuit.

A business power of attorney can be restricted to a particular 
type of tasks, and these restrictions create a legal effect on 
diligent third persons only if they had known or could have known 
about the existence of such restrictions. With regard to non-
existence of a legal obligation to register the act of granting the 
power of attorney in a court register, it becomes questionable 
how third parties can know about the scope of authorisation 
of an attorney-in-fact. This matter is resolved in a practical 
way: an attorney-in-fact presents the letter of attorney, and 
in cases of an attorney-in-fact’s appearance in court or before 
other state authorities, the letter of attorney is included in the 
documentation. 

Generally speaking, attorneys-in-fact are individuals who are 
authorised to represent both legal entities and individuals.

Individuals as attorneys-in-fact include:

1) company employees who are not the company’s agents by 
employment,

2) company employees who are the company’s agents by 
employment, and 

3) third parties who are not employed in a company. 

Companies as attorneys-in-fact as include:

1) companies specialised in legal actions of representation,
2) other companies and
3) legal entities other than companies. 

Along with a revocation of a power of attorney, there are other 
methods of its cessation:

1) dissolution of a legal entity who had granted the power of 
attorney,

2) a legal entity’s temporary or permanent prohibition to 
perform activities by an administrative act of a competent 
state authority,

A t t o r n e y s - i n - f a c t 
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3) revocation of a licence or permit of a company who was 
granted an authorisation to take legal actions of a power of 
attorney on the lex specialis basis,  

4) death of an attorney-in-fact,
5) a loss of a business capacity of an individual as an attorney-

in-fact,
6) dissolution of a legal entity who was the holder of a power 

of attorney, i.e. who was an attorney-in-fact, 
7) an occurrence of a legal consequence of initiating bankruptcy 

or liquidation procedure over a legal entity that acts as an 
attorney-in-fact, 

8) expiration of a power of attorney, when it is granted for a 
limited period of time,

9) completion of the legal action for which a power of attorney 
was granted,

10) an occurrence of a resolutory condition if such had been 
specifi ed in a letter of attorney.

4.3. Procuration

Procuration (general power to represent) is a type of business 
authorisation that implies taking legal actions in the name of 
and on behalf of a company. It originates from the German legal 
circles and today it represents a common type of a business 
power of attorney. Procuration, comparatively observed, is 
legally defi ned in two ways, either within obligations or within 
commercial codifi cations. 

Pursuant to the LBE173, a procuration represents a written 
authorisation to take all legal actions and tasks in the name of and 
on behalf of a company, apart from transfer and encumbrance 
of real estate unless special authorisation for it is provided. 
Therefore, if nothing is specifi ed, a procurator cannot alienate 
nor encumber property registered in the business books under a 
company, including preferential rights (e.g. a long-term loan). A 
procurator can take such actions only if that has been explicitly 
specifi ed. Otherwise, procuration limitations which have not been 

173 Art. 26 of the LBE.
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prescribed by the law do not have any legal effect. Limitations 
cannot be introduced by a memorandum of association, statute 
or any other company act. A procurator also needs a special 
authorisation if he/she acts as a contracting party with the 
company and concludes contracts in own name and on own 
behalf, or in the name of and on behalf of other persons. 

Procuration is defi ned as the broadest business power of 
attorney, and therefore should not have any limitations. If 
nothing is specifi ed, it is considered that procuration is issued 
to the entire company. It can be issued to a subsidiary as well, 
which must be explicitly specifi ed and registered in the register 
of companies. Procuration is only issued to persons with business 
capacity.174 These individuals do not have to be related to a 
company. They can be employees, founders or third parties 
outside of the company. In business practise, procuration is often 
used so that the founders who do not perform any management 
functions in a company can keep full control over the company’s 
operations, particularly with regard to the interest in company’s 
assets.

Procuration cannot be transferred onto another person, and a 
procurator has a legal obligation to explicitly specify when he 
is acting as a procurator (e.g. per procura, procurator, etc). 
Furthermore, procuration can be individual or joint, which means 
that it can be issued to more than one individual. In case of 
joint procuration, every procurator acts individually on behalf of 
a company, providing that it has not been specifi ed that it is 
a case of joint procuration. If it is specifi ed that it is a case of 
joint procuration, then the legal actions of representation taken 
by procurators are legally valid only if they are taken jointly 
by procurators. Legal actions taken jointly are legally valid if 
one of the procurators of joint procurations has taken them, 
providing that he/she has other procurators’ previous consent or 
subsequent approval, which represents an act of ratifi cation. If 
third parties declare their will towards a particular procurator, such 
declarations have a legal effect towards the other procurators as 
well. A certain fault of one procurator from a joint procuration, 
or his knowledge of some legally crucial facts, will have a legal 

174 Art. 26. and 27 of the LBE
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effect on the grantor of procuration regardless of whether other 
procurators had known about them.175

Any changes pertaining to a procuration must be registered in 
the register of companies.176 The following changes must be 
registered: authorisation to alienate and encumber property, 
issuance of a special authorisation to conclude contracts with 
a company when the other contractual party is the procurator 
himself, joint procuration, procuration for company’s subsidiaries, 
revocation of the authority and issuance of a new procuration, 
i.e. a change of a procurator. Along with the above, a procurator 
must deposit his/her signature in the register of companies. 

A procuration can be terminated due to various reasons, such 
as: revocation by the company or a procurator’s cancellation. A 
procurator’s death or loss of business capacity is another reason 
for its termination, as procuration is not reversionary. 

5. STATUS CHANGES AND CHANGE OF FORM 
Status changes represent a set of legal and factual actions 
performed pursuant to the law, which lead to universal 
succession177 of property and a change of a legal status 
(position) of a company or entities affected by these changes. 
The changes occur in the economic and legal identity of entities, 
which is refl ected in legal transactions. These changes lead to 
the formation of larger or smaller companies as the assets of 
existing companies merge to form a new company, merge to 
absorb, or split. Some forms of status changes represent aspects 
of integration or concentration of capital (merger by formation of 
a new company or merger by absorption), whereas others cause 
a splitting of existent assets into pieces and the formation of a 
multitude of subjects in economic life (split).

175 Art. 28 of the LBE.
176 Art. 31 of the LBE
177 A universal successor is a person who fully gains the legal position of his/her predecessor. By a single act, this person gains all the 

predecessor’s rights as well as alienable and transferable liabilities, except those which are at that point transfered onto a third party 
or cease to exist, based on some other legal grounds. 
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There are various reasons for the implementation of status 
changes of companies. In the conditions of market economy, 
they are economic and developmental. Merger by formation 
of a new company and merger by absorption, as aspects of 
business integration, ought to contribute to the establishment 
of larger and economically stronger companies with a greater 
capacity to participate in processes of market competition. On 
the other hand, a split of a company ought to make it possible 
for its developmental conception, growth and development to be 
executed separately, in several legal units.

In accordance with the above, status changes represent aspects 
of various transformations during a company’s business activity. 
Companies can merge by formation of a new company, merge by 
absorption, or split, and these are status changes. Status changes 
should not be confused with the change of form of companies. 
Unlike status changes which lead to the establishment of new 
companies or merger by absorption of existing companies into 
other existing companies, the latter leads to the change of “form” 
i.e. change of type of a company (e.g. LLC changes its form into 
JSC.).

Status changes always cause dissolution of one of the companies 
regardless of the type of a status change. This is not about a 
liquidation of a company but rather about its dissolution based 
on succession or universal succession. A company is dissolved 
based on the autonomy of a will of company members or by 
the force of law, based on a freely expressed will of company 
members.

5.1. Merger by formation of a new company

A merger by formation of a new company represents merging of 
two or more companies of the same or different organisational 
form into a new company. It implies a merger of two or more 
companies for the purpose of establishing a new company without 
the implementation of a liquidation procedure. This is universal 
succession in terms of the obligation to obtain the predecessors’ 
rights and liabilities. The decision on a status change is made 
by the general meeting in corporations, and by all members 
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in partnerships. The decision must be made by all companies 
which are to be merged and these decisions must be identical. 
Every type of status change must be registered in the register 
of companies. Dissolution of companies which are merged is 
registered, as well as the establishment of a new company as a 
successor.

A merger of corporations with other corporations is possible: 
JSC with JSC; JSC with LLC; and LLC with LLC. As a result of a 
merger, a new corporation is established (JSC or LLC). In case 
of a merger of an open joint stock company with any other joint 
stock company, the requirement is that the new open joint stock 
company is established as a result of the merger.178 Pursuant to 
the resolutions of the LBE, a merger of joint stock companies and 
partnerships is not possible. 

5.2. Merger by absorption

A merger by absorption is another form of fusion, which is more 
common in practice. By this status change, one or more companies 
are merged into another company, whereby they cease to exist 
as independent legal entities. They are assimilated, absorbed by 
the other company. A merger by absorption does not lead to the 
formation of a new company. A company which had absorbed 
other companies keeps its legal status, with a slightly changed 
structure of assets. Namely, the assets of the absorbed entities 
are included into its assets, forming a single, much stronger and 
more powerful unit. The absorbed companies are dissolved, 
deleted from the court register, and their legal successor is the 
company that absorbed them. Hence, the company that absorbed 
other companies is liable for their obligations created prior to the 
merger, as a universal successor.

This type of merger can be executed among corporations 
or among partnerships. In accordance with this, there is no 
possibility of, e.g. a merger of a general partnership and a joint 
stock company. Exceptionally, a public joint stock company can 

178 Art. 291 of the LBE.
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merge with another company which will meet one of the criteria 
required for a public joint stock company after the merger by 
absorption.179A limited liability company can merge with another 
limited liability company or a joint stock company to form a new 
company, or be absorbed by one of them, but this cannot take 
place prior to the expiration of the period of two years after its 
entry in the register of companies.180

5.3. Split

A split represents a type of status change in which one company 
is divided into two or more companies by transfer of assets and 
obligations, without a liquidation procedure. The new companies 
become its legal successors, jointly liable for its obligations. The 
following are the methods of execution of a status change of 
splitting:

1) a merger by absorption, when a company which is being split 
transfers its entire assets and liabilities onto two or more 
existing companies;

2) a formation of new companies, when a company which is 
being split transfers the entire assets and liabilities onto two 
or more new companies.181

In the case when a split is executed in such a way that a company 
is split and its divisions absorbed by two or more existing 
companies, a decision needs to be made by the general meeting 
of every involved company. In the other case, when a split is 
executed by a formation of new companies, a decision needs to 
be made only by the general meeting of the company which is 
being split.

179 Art. 291 of the LBE.
180 Art. 363 of the LBE.
181 Art. 62 of the LBE.

A split represents a type 
of status change in which 
one company is divided 
into two or more companies 
by transfer of assets and 
obligations, without a 
liquidation procedure. 
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5.4. Change of form

A change of form is a transformation of a company from one 
type into another, in which the structure of ownership, assets, 
business name, as well as other company identifi ers remain 
unchanged. All companies, excluding a general partnership and 
an open joint stock company can change its form.

A closed joint stock company can change its form only into a 
limited liability company, based on the decision made by the 
general meeting of shareholders, which must be made by a two-
third majority of voting shares and in that way shareholders 
gain stakes in a limited liability company, proportional to their 
former participation in equity capital of a joint stock company.182 
Correspondingly, a closed joint stock company cannot be 
transformed into a general partnership, limited partnership or 
limited partnership with shares.

A joint stock company submits a request through the Securities 
Commission for an approval of a change of form. The request 
must be signed by the members of the supervisory board, who 
voted for proposals for a change of form and by members of 
management who proposed a reorganisation plan and a decision 
on a change of type. Based on the Commission’s approval of a 
change of form, the company’s change of form will be registered 
in the register of companies.183

In case of a limited liability company changing its form, the LBE 
prescribes that it may change into a joint stock company, based 
on the general meeting’s decision made by a two-third majority 
of votes of all company members.184 However, if a limited 
liability company meets the requirements for an open joint stock 
company, then it is obliged to change into a joint stock company. 
If a company does not adjust its form of organisation pursuant 
to the provisions of the LBE, a competent court makes a decision 
on its dissolution.

182 Art. 287 of the LBE.
183 Art. 289-290 of the LBE.
184 Art. 361 of the LBE.

A change of form is a 
transformation of a company 
from one type into another, 
in which the structure of 
ownership, assets, business 
name, as well as other 
company identifi ers remain 
unchanged. 
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Based on the general meeting’s decision on a change of form, 
members gain the shares of a joint stock company in proportion 
to their interest in equity capital of the limited liability company. 
A joint stock company established by a change of form of a 
limited liability company must have equity capital of at least 
50,000 BAM. The management of a limited liability company 
submits a request to the Securities Commission for an approval 
to change the form of company into a joint stock company, and 
therewith submits the general meeting’s decision on a change of 
form and a contract with the Register. Based on the decision of 
a Commission regarding an approval for a change of form, the 
change of form of a company will be registered in the register of 
companies.185

5.5. Reorganisation plan

Regardless of whether it is a status change of merger by formation 
of a new company, merger by absorption or split, .or a change 
of form of a company, a so-called reorganisation plan needs to 
be made186 A reorganisation plan is prepared by the company’s 
management and supervisory board or another company body 
which participates in the status change or company transformation 
and which is authorised by the memorandum of association or 
the statute. Elements of an reorganisation plan are prescribed 
by the law. 

Members of a company’s management and other individuals 
who prepared the reorganisation plan, including auditors who 
conducted an inspection and given an opinion on participating 
companies, have unlimited joint liability for the damage caused 
to participating companies and their shareholders or members, if 
they had not acted by the rules of profession in the determination 
of the ratio of change of rights during merger, merger by 
absorption, split or change of form of a company. 

185 Art. 361-362 of the LBE.
186 Art. 64 of the LC.
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6. CORPORATE GROUPS
In our legal system, corporate groups include a parent company 
and its subsidiary, companies with cross-holding, holding and 
concern. Companies can also form other types of grouping by a 
contract (consortium, franchising, an association of companies, 
company union, system of companies, pool, etc).187

A parent company is a company which has a majority interest 
in another company’s equity or which, based on the concluded 
contract with another company, has the right to appoint the 
majority of other company’s supervisory board, i.e. has the 
majority of votes in the general meeting. In that case, the other 
company is regarded as a subsidiary. A parent company with the 
majority interest in equity is defi ned separately as a company 
which has over 50% of votes in the subsidiary’s general meeting, 
either directly or indirectly through another company, based on 
over 50% of interest in the other company’s equity.188

A parent company can issue binding orders, decisions or 
instructions to a subsidiary and it can make a subsidiary do 
something to its own detriment. A parent company is obliged to 
compensate the subsidiary for the caused damage if it makes the 
subsidiary take an adverse legal action to its own detriment, do 
something or fail to do something to its own detriment. A damage 
claim on behalf of the subsidiary can be made by the subsidiary’s 
shareholders and members, as well as by its creditors, pursuant 
to the law.

Along with the parent company, the members of the parent 
company’s management and the members of the subsidiary’s 
management will be held liable as joint debtors if they had violated 
their duties, except when they had acted in accordance with the 
instructions given by the parent company’s management. If the 
parent company’s binding orders, decisions or instructions lead 
to the subsidiary’s bankruptcy, the parent company will also have 
unlimited joint liability towards bankruptcy creditors. 

187 Art. 45 and 50c of the LBE.
188 Art. 46 of the LBE.

A parent company is 
a company which has a 
majority interest in another 
company’s equity or which, 
based on the concluded 
contract with another 
company, has the right to 
appoint the majority of 
other company’s supervisory 
board, i.e. has the majority 
of votes in the general 
meeting. In that case, the 
other company is regarded 
as a subsidiary. 

A parent company with 
the majority interest in 
equity is a company which 
has over 50% of votes in 
the subsidiary’s general 
meeting, either directly or 
indirectly through another 
company, based on over 
50% of interest in the other 
company’s equity.
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Companies with cross-holding are corporate groups in which 
each company has an interest in another company’s equity.189 
A subsidiary can gain shares and stakes and exercise the voting 
right on this basis.

A holding consists of a parent company and one or more 
subsidiaries in which, based on a domination agreement, the 
parent company controls the policies and management. Such 
companies are called holding companies. In our legal system, 
if a parent company is involved in other activities besides the 
management of business operations, then companies form a 
concern, such companies being called concern companies.190 A 
holding and concern can also be formed by companies which are 
not dependant on one another.

A business association is a legal entity which is registered in the 
registry of companies, and which can be formed by two or more 
companies for the purpose of improving their own operations 
and adjusting their activities, but not of gaining profi t. The rights 
of a business association’s members cannot be expressed in 
securities. In legal transactions, it acts in its own name and on 
behalf of its members, and in the name of and on behalf of its 
members. It is liable for obligations gained in legal transactions 
with its assets. Members are liable in the manner prescribed 
by the memorandum of association or a contract with a third 
party.191

A consortium represents a special form of contractual association 
of companies, with the objective of accomplishing a certain 
business venture. Association is conducted on the basis of law of 
obligations and no new legal subject is established. The goal is to 
create a temporary grouping and association of several companies 
in order to participate in a common activity. A consortium is often 
regarded as identical to a joint venture. A joint venture is a type 
of a joint undertaking, and it is regarded as a sub-type of a 
partnership agreement. 

189 Art. 47 of the LBE.
190 Art. 49 of the LBE.
191 Art. 50b of the LBE.

Companies with cross-
holding are corporate 
groups in which each 
company has an interest in 
another company’s equity.  

A holding consists of a 
parent company and one or 
more subsidiaries in which, 
based on a domination 
agreement, the parent 
company controls the 
policies and management. 

If a parent company is 
involved in other activities 
besides the management of 
business operations, then 
companies form a concern.

A business association 
is a legal entity which is 
registered in the registry of 
companies, and which can 
be formed by two or more 
companies for the purpose 
of improving their own 
operations and adjusting 
their activities, but not of 
gaining profi t. 

A consortium represents a 
special form of contractual 
association of companies, 
with the objective of 
accomplishing a certain 
business venture. 
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In our legal system, a consortium is a type of grouping of 
companies created for the purpose of accomplishing a particular 
business undertaking, and it represents an unnamed contract of 
business law, to which general rules of contract law are applied. 
Besides, in our legal system there is no prohibition or limitation 
with regards to whether this type of association of companies 
should be performed on contractual basis or a new company will 
be formed. If a new company is formed, it can be for a defi nite 
period of time, until the fi nalisation of the business undertaking, 
or for an indefi nite period of time, in which case the new company 
will exist even after the business undertaking is accomplished.
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1. DEFINITION, MEANING, CHARACTERISTICS 
    AND LEGAL NATURE

1.1. Defi nition and importance of a joint stock company

A joint stock company is a corporation, which is refl ected in 
its terminological determination. It is a type of company 
(business organisation) established by one or more 

founders (natural and/or legal persons), whose equity capital is 
determined beforehand and divided into parts represented by 
shares as securities, whereas the company is liable by its entire 
property for its obligations.

The development of productive forces and the freedom to 
undertake business activities, including the negotiating autonomy 
of will required the development of business subjects  which 
would allow for the concentration of capital, doing businesses of 
great value, construction of major objects, with a limited business 
risk of investors. Due to their legal nature and limited resources, 
partnerships could not meet the needs and requirements of legal 
transactions and economic life (limited resources of fi nancing, 
unlimited business risk of investors, limitations in regards to the 
use of capital).

Joint stock companies concentrate the capital from several 
hundred or thousand investors, which is then managed by 

 
JOINT STOCK COMPANY

Societas cum contrahitur, 

tam lucri quam damni communio initur.

When a partnership is formed, there is an 

engagement made to share loss as well as gain. 

 (Paulus)

A joint stock company 
is a type of company 
established by one or more 
founders (natural and/
or legal persons), whose 
equity capital is determined 
beforehand and divided into 
parts represented by shares 
as securities, whereas 
the company is liable by 
its entire property for its 
obligations.
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individuals with particular knowledge, experience and skills 
(managers). Management of the capital is separated from the 
right of ownership over the capital – the capital is concentrated 
and management is centralised. Investors are business subjects, 
institutionalised forms of capital (banks, insurance companies, 
investment companies, holding companies, various funds), as 
well as the wide public and individuals. Business operations of 
this type of entity are exposed to the public, especially when 
shares have a regular quotation/listing on the stock exchanges. 
This is why such companies have an open and easy access to 
fi nancial sources of capital, followed by a constant pressure on 
the management to work better. 

On the other hand, joint stock companies attract investors, both 
natural and legal persons. Their advantages are refl ected in 
the following: they do not have to have the status of a trader 
nor meet certain special requirements which are common for 
other types of companies; they can practice their profession 
independently from the joint stock company in which they invested 
the capital; the investors’ risk is limited as it only encompasses 
the contribution; there is a great possibility of a business risk 
dispersion (by creating a portfolio)192; personal characteristics 
of investors are irrelevant (hence they are called anonymous, 
unnamed); investments do not have to be large; revenues in the 
form of dividend are variable and uncertain, which represents a 
certain challenge for investors; company stakes represented by 
shares are freely and simply transferred. Joint stock companies 
create opportunities for a wide circle of individuals to become 
“small investors”, whereby the culture of long term investment 
is expanded. However, the risk of investment is always present, 
especially if one buys shares of a bad joint stock company.

1.2. Legal characteristics and legal nature 
       of a joint stock company

Basic legal characteristics according to which a joint stock 
company differs from other types of companies are the following:

192 Markowitz, Harry (1952) Portfolio Selection, The Journal of Finance, Vol. 7, No. 1, pp. 77-91.
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1) The number of founders is usually larger than the number 
of founders of other companies, even though our law and 
comparative laws allow for one person to form a joint stock 
company (one man company). The law never prescribes 
the maximum number of members; hence some American 
companies have several hundred thousand shareholders. 
In our law, a joint stock company can be formed by one 
or more natural or legal persons (Art. 109 of the LBE). 
This number may be prescribed differently by special 
laws. 

2) The amount of equity capital is determined in the 
memorandum of association (an agreement or a decision on 
the incorporation), but the law always prescribes the lowest 
amount below which a company cannot be established, 
nor exist. Likewise, the law prescribes the requirements 
and methods of increasing and decreasing equity capital. 
Pursuant to the Law on Business Entities, the minimum 
amount of equity capital is 50,000 BAM, providing that total 
contributions in cash must not be lower than that amount 
(Art. 127-128 of the LBE). This requirement is much higher 
for fi nancial institutions.

3) Equity capital is divided into stakes (units) represented by 
shares, which are investment securities. One person can 
have more than one of such securities which all together 
form his stake in a joint stock company. The sum of nominal 
values of shares of all classes and series, of all shareholders, 
constitutes the total amount of a company’s equity capital 
(EC = total number of shares (of all classes) x their nominal 
value).

4) Transfer of shares is generally free as they are negotiable 
and fungible securities. By transferring shares, a part or a 
whole portion of a company is transferred from one person 
onto another, from a previous member onto a new company 
member. Shares are transacted in the stock exchange, other 
organised capital markets or in free and direct agreements. 
This is how a company share or a part of a share is traded, 
without any effect on the company which performs its 
business operations undisturbed. 



Trivun · Silajdžić · Mahmutćehajić · Mrgud170

BUSINESS LAW 

5) The law explicitly requires that the managing and running of 
business operations in a joint stock company is organised, 
and that company bodies are formed (general meeting of 
shareholders, supervisory board, management board and 
audit board). The position, scope, method of work and 
liabilities of company bodies are prescribed by the law, 
especially in regards to the prohibition of competition, 
exclusion of confl ict of interest and company loyalty. 
Management of joint stock companies relies on the principle 
which implies the relation between creditors (shareholders) 
and agents (the management).

6) A joint stock company is liable with its entire property for 
obligations created in legal transactions. Investors take 
limited business risk to the value of their investment, in a 
case of a decrease in equity capital or bankruptcy of the 
company. Limited business risk makes a joint stock company 
an appealing form of organisation, similar to a limited liability 
company. 

7) Along with the memorandum of association, a joint stock 
company is obliged to have the statute which is deposited 
at a court, which is not the case with partnerships. The fi rst 
statute of a joint stock company is drafted in the statutory 
meeting (Art. 121 of the LBE), and later amendments of the 
statute are enacted at the general meeting of shareholders 
(Art. 246, par. 15 of the LBE). 

8) Joint stock companies can be open (publicly-held) and 
closed (privately-held). Pursuant to the LBE, open joint stock 
companies are companies whose shares are issued through a 
public offering and which meet one of the following criteria: 
they are either banks or insurance companies, including 
reinsurance companies; or their equity capital is at least 
4,000,000 BAM and they have at least 40 shareholders. An 
open joint stock company cannot limit the transfer of shares 
to third parties. A closed joint stock company becomes an 
open joint stock company once one of the above criteria has 
been met (Art. 107 of the LBE).

Legal theory is unanimous regarding the stance that a joint 
stock company, in all legal systems, is an institution, a legal 
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entity or entity by its legal nature. There is also a unanimous 
stance that a joint stock company is a corporation or a type of a 
company based on the capital. Among many, the reasons listed 
as advantages of corporations are the following: shareholders 
are not or do not have to be bonded with the company as in case 
of other types of companies; the legal minimum requirement 
of equity capital is relatively high; requirements and ways of 
increasing or decreasing the capital are prescribed by the law; 
the method of obtaining the capital through the issue and 
sale of one’s own shares is the characteristic of this type of a 
company only; the issue of shares is under the strict control 
of a competent state authority; the change of the owner of 
shares (shareholder) does not have any effect on the company’s 
business operations and hence shares are traded freely; a joint 
stock company is obliged to have a statute which prescribes 
the inner physiognomy of the company; a joint stock company 
is obliged to have bodies of management, running of business 
and control. Any individual who has a property interest to invest 
permanently in a company by buying shares on a primary or 
secondary capital market can become a member of a joint stock 
company.

2. ESTABLISHMENT OF A JOINT STOCK COMPANY

2.1. Founders and requirements for establishing 
       a joint stock company

A joint stock company can be established by natural or legal 
persons, domestic or foreign. A founder is a person that signs 
the founding document (a decision on incorporation or a contract 
of incorporation) and pays for (redeems) the founder’s shares, 
thereby becoming a shareholder, i.e. a company member. 
Shareholders who join a company afterwards, buying shares 
of subsequent issues, are not founders but rather members. 
In our system as well as in comparative legal systems, 
there is a possibility of one person establishing a joint stock 
company (Art. 109 of the LBE). The maximum number has 
not been determined as it is benefi cial if a company has more 
members. 

A founder is a person 
that signs the founding 
document (a decision on 
incorporation or a contract 
of incorporation) and pays 
for (redeems) the founder’s 
shares, thereby becoming a 
shareholder, i.e. a company 
member. 
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Everything said about the establishment of companies in general 
also pertains to the establishment of joint stock companies. The 
normative system (a system of free establishment) prevails in 
comparative laws, even though in some countries, certain rules 
of former judicial or administrative control, as remains of the 
concession system (a system of an approval), are applied for 
the establishment of joint stock companies. Our law implements 
the normative system as the major one in regards to the 
establishment of a joint stock company. There are exceptions in 
certain cases regulated by law. 

There are two general requirements which founders must meet 
in order to establish a joint stock company, and these are: 
concluding a contract of incorporation or passing a decision on 
incorporation, made in writing in the form of a notary document193 
and the other general requirement is to secure equity capital 
in order to establish and start running the company’s business 
operations, in accordance with the company’s memorandum of 
association, but not below the legal minimum.

The fi rst general requirement for the establishment is that the 
founding document must be drawn up in the form of a notarised 
document, as it represents one of the documents based on 
which the company is entered in a court register. It must be 
signed by every founder or founder’s proxy in accordance with 
the provisions of Article 74 of the LN.194 The memorandum of 
association is a notary public act, just as in comparative legal 
systems. The memorandum of association is a contract with a 
legal status to which the general rules of the contract law are 
applied. 

A memorandum of association must contain the following 
elements: fi rst name and surname or business name and address 
of permanent residence or of the head offi ce of founders; 
company’s business name and head offi ce; company’s activity; 
rights and obligations of founders; the total amount of equity 
capital; designation of a class of shares; total number of shares 

193 Art. 73 of the Law on Notaries of the Federation of Bosnia and Herzegovina (The Offi cial Gazette of the Federation of Bosnia and 
Herzegovina, no. 45/02), hereinafter: LN. 

194 A certifi ed written authorisation is enclosed with a signature of a proxy (Art. 110 of the LBE).
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and their nominal value; description of rights contained in a 
share; number of shares that every founder subscribes; the 
process of and deadlines for the sale, and the bank where the 
payment of shares is made; description and evaluation of the 
value of contributions in goods and rights; method of payment of 
establishment expenses; consequences if founders’ obligations 
are not fulfi lled; method of resolving disputes among founders; 
and the fi rst name and surname of the person representing a 
joint stock company during the process of the establishment 
(Art. 110 of the LBE).

Along with the above compulsory elements, the contract on 
a successive establishment of a joint stock company must 
contain the following: place, time and method of subscription of 
shares; place, time and method of payment of shares; type of 
contributions by which the shares can be paid for; the procedure 
when the subscribed amount exceeds the amount announced at 
the public offer; the method of determining the price of shares 
upon the completion of subscription; and the method of convening 
a statutory meeting (Art. 113 of the LBE). A memorandum of 
association can also include optional elements proposed by the 
founders. 

The second general requirement, as stated above, is securing 
a company’s equity capital. Pursuant to the law, the general 
minimum for establishing a joint stock company is 50,000 BAM 
(Art. 127 of the LBE). If equity is provided by contributions in 
goods and rights along with contributions in cash, then the 
total contributions in cash cannot be lower than the minimum 
prescribed by the law (Art. 128 of the LBE). When the total 
amount of equity determined by the memorandum of association 
will be constituted depends on whether a simultaneous or 
successive method of establishment was agreed upon, which will 
be elaborated later on. 

Therefore, in regards to providing equity capital, founders can 
act in two ways. Firstly, they can fully pay equity capital as it was 
determined by the memorandum of association (e.g. a 100,000 
BAM payment prior to being entered in the register of companies, 
out of which ½ should be in cash). The second way is more 
complex. If the memorandum of association anticipates equity 
capital of the total amount of 100,000 BAM, then the founders: 
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pay one portion of equity capital, and offer the other portion to 
the public through a public offering.    

In order for a company to start performing its registered activity, 
additional requirements must be met, depending on the nature of 
the activity. These requirements do not affect the establishment 
of a company, but rather the beginning of work, and they imply 
meeting adequate ecological, technological, sanitary and other 
requirements, which are checked by a competent state authority 
(municipality, town, canton).

2.2. Methods of establishment of a joint stock company

Legal theory identifi es two methods of establishing joint stock 
companies, known as a simultaneous establishment and 
successive establishment. The Law on Business Entities of the 
Federation of BiH acknowledges both methods195. Regardless of 
whether a joint stock company is established simultaneously or 
successively, the process of establishment includes the following:

1) concluding a contract on incorporation or passing a decision 
on incorporation;

2) concluding a contract between the founders and the Registry 
of Securities;

3) concluding a contract between the founders and a depository 
bank;

4) issuing shares through a private placement or a public 
offering (subscription and payment of shares);

5) holding a statutory meeting:
a) adopting a report on establishment
b) adopting the statute
c) selecting the supervisory board members
d) confi rming the value of contributions in goods and rights 

and the number of shares issued on that basis
6) appointing the management;

195 Art. 112 – 118 of the LBE.
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7) entering the company in the register of issuers with the 
Securities Commission196 and 

8) entering the establishment in the register of companies.

In the process of a successive establishment of a joint stock 
company, there are additional, specifi c stages regarding the 
issue of shares through a public offering.
  

2.2.1. Simultaneous establishment

In a simultaneous (concurrent) establishment of a joint stock 
company, founders subscribe and acquire all the shares of a 
company which is being established without issuing a public 
offering. It is considered that the founders have acquired 
their shares at the moment of signing the memorandum of 
association.197 In simultaneous establishment, a prior approval of 
the Securities Commission is not required for the issue of shares 
through a private placement.198   

Shares are paid in cash, by contributing goods and rights, as with 
other types of companies. Prior to a company being entered in 
the register of issuers at the Commission, founders are obliged 
to pay the amount of equity capital which is determined by the 
memorandum of association199, but not lower than the legally 
prescribed minimum (50,000 BAM). As prescribed by our law, 
contributions in goods and rights are made in their entirety prior 
to the registration of the company in the register of issuers. 

Economically, simultaneous establishment is convenient for 
establishing small and medium enterprises, i.e. when a great 
capital is not required to establish a company and start its 
business operations; or when the capital needs to be accumulated 
gradually, and it does not make a great fi nancial burden to the 
investors. The process of simultaneous establishment of a joint 

196 The Commission keeps record of the register of issuers of securities (hereinafter: the register of issuers) in which the details on issuers 
and issues are listed, as well as the basic details regarding securities and equity capital, etc (Art. 19 of the LSM). 

197 Art. 112 of the LBE. 
198 Art. 54, par. 1, point b) of the LSM.
199 Art. 124-125 of the LBE.

In a simultaneous 
( c o n c u r r e n t ) 
establishment of a joint 
stock company, founders 
subscribe and acquire all the 
shares of a company which 
is being established without 
issuing a public offering. 
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stock company is simple and fast, so it is used a lot in practise, 
and the public issue of shares takes place afterwards. 

Simultaneous establishment can be rather unacceptable for the 
persons who acquire shares at a later point (subsequent issues). 
Simultaneous establishment does not imply the presence of 
the public (a public issue of shares). Management and running 
of a company is within the circle of founders, who often have 
priorities and advantages. Along with that, founders are not held 
liable for the organisation and management of a company to 
the subsequent company members. In essence, a simultaneous 
method of establishment allows for a joint stock company to 
be formed as a “private” company controlled by shortlisted 
individuals.

2.2.2. Successive establishment

In a successive (gradual) establishment of a joint stock company, 
founders issue a public offering of shares (to an anonymous 
group of subscribers), and the prospectus, with a preliminary 
approval of the Securities Commission.200 Founders buy the 
agreed number of shares and they offer the rest (a smaller or 
greater amount) to the public, so third parties who are interested 
in permanently investing in this joint stock company buy shares 
based on the public offering. The company’s equity capital 
comprises of the contributions of the founders and other persons 
who accepted the prospectus and the public offering. With this 
method of establishment, a certain number of shares must be 
subscribed and acquired by the founders. It is impossible for all 
founding shares to be offered to the public. Subsequent issues of 
shares can be offered to the public in entirety.

Successive establishment is more complex and more expensive 
than simultaneous establishment, as shares are issued through 
a public offering (Art. 25-45 of the LSM). The process includes 
a preliminary obtainment of the approval of the Securities 
Commission to issue shares through a public offering, followed 
by the issuance of the prospectus and the public offering. Along 

200 Art. 113-118 of the LBE and Art. 25-45 of the LSM.
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with the request for the Commission’s approval, the following 
needs to be delivered: the memorandum of association, the 
proposal of the statute, a proposal of the prospectus, a contract 
concluded between the founders and the Registry of Securities of 
the Federation of Bosnia and Herzegovina, a contract concluded 
between the founders and the depository bank through which 
the issuer performs the obligations towards shareholders, and 
a contract of the opening of a temporary account for depositing 
the payments of shares (Art. 114 of the LBE).

In a successive establishment of a joint stock company, 
the process of establishment includes the above, providing 
that it extends (Art. 4 which pertains to the issue of shares 
through a public offering), and then the process includes the 
following: 

1) concluding a contract on incorporation or passing a decision 
on incorporation;

2) concluding a contract between founders and the Registry of 
Securities;

3) concluding a contract between the founders and the 
depository bank;

4) issuing shares through a public offering:
a) a request for the Commission’s approval to issue shares 

through a public offering
b) the Commission’s decision to approve the issue of shares 

through a public offering;
c) an announcement of the public offering of shares and 

the prospectus; 
d) subscription and payment of shares, and issuance of 

temporary certifi cates of subscription and payment 
(provisional certifi cates) by the depository bank; 

e) compiling a report on the number and amount of 
subscribed and paid shares by the depository bank 
and the delivery of the same report to the Securities 
Commission and the founders;

f) the Commission’s resolution whereby the success of the 
public offering of shares is confi rmed, including the total 
number and amount of subscribed and paid shares;

g) announcement of the report on the total number and 
amount of subscribed and paid shares;
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5) holding a statutory meeting:
a) adoption of the report on establishment
b) adoption of the statute
c) appointment of the supervisory board
d) confi rmation of the value of investments in goods and 

rights and the number of shares issued on that basis
6) appointing the management;
7) registering the company in the register of issuers at the 

Securities Commission, and
8) registering the establishment in the register of companies at 

a court.

The issuer is obliged to prepare the prospectus which should 
contain suffi cient data for the investor to estimate the rights 
arising from the shares to which the prospectus refers (Art. 32 
of the LSM). The prospectus should contain the data on: the 
issuer, shares (number, nominal value, rights, place and time 
of subscription, depository bank, etc.), the legal status and 
ownership of the founders; activity that a company will perform 
(dependence on licences and relevant contracts), a signed 
statement of the founders, etc. The founders, i.e. a person 
determined by the memorandum of association, as well as persons 
who compiled the prospectus are generally held liable for the 
correctness of the data in the prospectus. Once the request and all 
documentation have been submitted, the Securities Commission 
can issue an approval to issue shares, request the removal of 
imperfections, or reject the request in the cases prescribed by 
the law201.

Upon the obtainment of the Commission’s decision on the 
approval to issue shares, a public offering is announced in at 
least one domestic daily newspaper, containing the text of the 
prospectus or the information where the prospectus can be 
obtained free of charge, as well as on the internet website of 
the stock exchange (Art. 36 of the LSM). A public offering should 
also include the decision on the issuance or an extract from the 
memorandum of association.

201 Art. 30 of the LSM.
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Subscription of shares is conducted by signing a written statement 
of subscription called a share subscription form.202 The statement 
can be given directly, in person or through a representative with 
a proxy. Once a bank receives the written statement (share 
subscription form), an obligation relation is created between the 
subscribers of shares and the founders of the company, as the 
company has not been registered yet. A business bank operates 
as the founders’ representative. For the payments of subscribed 
shares according to the price after the issue, the founders are 
obliged to issue a temporary share certifi cate in writing, which 
must contain the class, number, nominal value and the price of 
subscribed shares after the issue.203 

2.2.3. Legal relation between founders 
           and subscribers of shares

In legal theory, the nature of the subscriber’s statement is 
particularly disputable and this is what the nature of the 
established legal relation as well as the moment of establishment 
of the relation depends on. The resolution of this matter is 
extremely important, as this is the matter of relations which carry 
the public trust and which are concluded with a great number of 
persons, buyers of shares.

A public invitation, along with the prospectus, represents a 
common, general offer, a proposal for contract conclusion made 
to an indefi nite number of persons, which contains all essential 
elements of the contract for whose conclusion it is intended 
(Art. 33 of the LoO). The offer contains the authorisation for a 
subscriber (offeree) to make particular subscriptions within the 
framework of the set requirements from the prospectus and the 
public invitation, in the requested manner, but no requirement 
can be changed. Simultaneously, the statement cannot surpass 
the authorisations and the legal framework determined in the 
founders’ prospectus. The authorisation given to a subscriber of 
shares is a causa, the exact reason for the legal obligation. 

202 Art. 115 of the LBE.
203 Art. 117 of the LBE.
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A share subscription form, as a written document fi lled out 
by a subscriber of shares, is a statement of acceptance of 
requirements set in the general offer. Therefore, it legally has 
the relevance of an acceptance of the offer. The data provided 
in it by a subscriber (number, price, class, etc.) are based on 
the authorisations of offerors (founders) which are included in 
the prospectus (offer document). The statement given by the 
subscriber in the relevant parts of the share subscription form 
should contain an explicit acceptance of the elements set in the 
prospectus/offer document. Their nonacceptance, regardless of 
other possibly accepted elements, results in the rejection of the 
prospectus/offer, i.e. the irrelevance of the made subscription of 
shares.

In order for the share subscription form to be treated as an 
acceptance, it must affi rm all the elements of the offer. An 
offer can be either fully accepted or fully rejected. Due to a 
public character of a prospectus/an offer document, whereby 
an indefi nite number of persons are offered the subscription 
and purchase of shares under the same requirements, there is 
no room for individual agreements, amendments to the offer 
or counter-offer. In such a case, the entire process would not 
achieve its economical goal, which is to collect a part of equity 
capital for a company which is being established. 

Once the signed statement (share subscription form) has been 
submitted to the authorised person in a bank which acts as the 
founder’s representative, a partnership agreement between the 
founders and subscribers of shares is concluded. The agreement is 
not yet concluded with the company, as the company has not yet 
been entered in the register, i.e. it has not yet been established. 
The agreement is not concluded for the benefi t of the third person 
(in favorem tertii) as it does not imply the creation of an obligation 
for the third party, in this case the future company (Art. 149 
of the LoO). A partnership agreement is concluded to create a 
legal association of a civil character, between all founders and all 
subscribers of shares (partners). This association (partnership) is 
temporary and lasts until the moment the company is registered, 
as it is formed with the goal to perform a specifi c business 
venture – the foundation of a joint stock company. The founders’ 
(partners’) obligations are to perform all legal and factual acts 
required by the law in order to establish a company; whereas the 
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subscribers’ (partners’) obligations are to perform the assumed 
obligations until the moment of the company’s registration (pay/
contribute the investments as they had assumed them in the 
share subscription statement). Such a partnership is estimated 
according to the rules of civil law. Founders have an unlimited 
joint liability with their property until the moment the company is 
listed in the court register. 

According to the general rules of civil law204, a partnership is 
dissolved “on its own once the assumed task is completed or once 
it cannot be managed any longer” (par. 1205 of the CCA). The 
partnership is dissolved once a joint stock company is registered, 
as that was the goal of the establishing the partnership. The 
assumed rights and obligations form the partnership are 
transferred onto the registered company, which now enters 
the legal relation with every subscriber of shares (a company 
member by now).

2.2.4. Qualifi ed establishment

Legal theory also mentions a qualifi ed establishment of a joint 
stock company, pointing out that it is not a special method 
of establishment at the same time, as both simultaneous and 
successive establishment can also be qualifi ed. A qualifi ed 
establishment of a company implies that the founders have 
agreed for (enabled) all or some of the subscribers to pay for 
their shares by contribution in kind, i.e. in goods and rights 
(contribution of machinery, plants, equipment, real estates, 
industrial property rights, etc. rather than in cash.
  
In some legal systems, a qualifi ed establishment can be 
unfavourable for future shareholders (buyers of shares of 
subsequent issues), especially if particular benefi ts that are 
in favour of the founders or certain categories of subscribers 
have been determined. This is usually the case with obtaining 
preference shares during the establishment of a company or a 
participation in the management or the supervisory board, and 

204 The resolutions of the Civil Code of Austria regarding partnership are applied in our law as legal rules if they are in accordance with 
the constitutional system.  
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other benefi ts and priorities in comparison to other categories of 
subsequent shareholders.

2.3. Subscription of shares

Subscription of shares is performed at a bank (depository bank) 
hired by founders, regardless of whether it is a simultaneous 
or successive establishment. The matter of subscribing shares 
is much more signifi cant in successive establishment than in 
simultaneous establishment, as the public is involved. A special 
contractual arrangement is made between the founders and the 
bank. The bank can assume the following: informing the public, 
performing the activities of subscription of shares, promotional 
activities, and distribution of shares. The bank is the founders’ 
representative and it charges a commission for its activities. 
However, the bank’s role can be even more signifi cant. The bank 
can also assume the obligation to subscribe and take over the 
remaining portion of shares which have not been subscribed, 
thereby providing the guarantee that the company will be 
established to the founders. This is a kind of a guarantee for the 
success of the venture, so the bank charges a special commission 
(commission for the guarantee). A business bank where the 
subscription of shares is conducted is supplied with a necessary 
number of copies of the prospectus and public invitation, the 
memorandum of association, statements on subscription (share 
subscription forms), and if possible, it is supplied with the 
proposed statute of the company.

Persons who subscribe shares fi ll out the share subscription form 
in several copies, usually three, one for the subscriber, and the 
other two for the company. A share subscription form has the 
power of evidence of a simple private-legal document. Subscription 
of shares is conducted at the places and times specifi ed by the 
public invitation. Determining the deadline for the subscription 
is the matter of founders alone (the day of the commencement 
and completion of subscription), although it should not be longer 
than 90 days (Art. 115 of the LBE). The economic purpose of the 
entire operation is to complete the subscription in the shortest 
time possible. This is why the founders hire banks with “a great 
absorption power”.
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Subscription and payment of shares can be completed before 
the deadline, whether it is a simultaneous establishment (private 
placement) or a successive establishment (public offering). This 
happens when the total number of shares has been subscribed 
before the expiration of the announced deadline (e.g. the 
deadline for subscription is the 30th of June and all shares had 
been subscribed by the 5th of June).205 Upon the expiration of 
the deadline for subscription or the completion of subscription 
before the deadline, a written report is delivered to the Securities 
Commission by founders in the case of a private placement 
and by a depository in the case of a public offering. The report 
includes the number of subscribed and paid shares. If all offered 
shares are not paid within the announced deadline, the founders 
and other subscribers can subscribe the remaining shares within 
the period of 15 days. If they do not do so, the establishment 
of a joint stock company will fail (Art. 118 of the LBE). The 
Securities Commission issues a decision which announces a 
resolution proclaiming that the offering of shares was successful, 
or proclaiming it a failure.  

The Commission’s resolution on the success or failure of the 
issue of shares is delivered to the Registry of Securities of the 
Federation of Bosnia and Herzegovina and to the founders. The 
founders are obliged to announce the report on a successful 
issue (the total number of subscribed and paid shares), in at 
least one local daily newspaper within eight days after the 
Commission’s resolution was received, determining the success 
of the issue of shares.206 They also have to announce a report on 
an unsuccessful issue along with the information regarding the 
method and the deadline of the refund of the payments that had 
been made.207

Subscribed shares along with the payments are registered in the 
Registry of Securities, which also performs the tasks of keeping 
and maintaining data on the shares, as well as the tasks of 
transactions. The Registry operates as a special legal entity in the 
form of a joint stock company. The subscriptions and payments 

205 Art. 39 of the LSM.
206 Art. 116 of the LBE. 
207 Art. 118, par. 3 of the LBE. 
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that the Registry keeps the track of in a non-materialised form 
(electronic records) have legal effects on the joint stock company 
from the moment the company’s establishment is registered in 
the court register.

2.4. Payment of shares

The goal of the payment (purchase) of shares is to form the 
company’s equity capital in the scope determined by the 
memorandum of association and published in the prospectus and 
the public invitation, as well as to obtain the shareholders’ rights 
of participation in the company established this way. Therefore 
the imperative rules of commercial laws are directed towards 
safeguarding the integrity of the previously determined equity 
capital, especially during the stage of a company’s establishment. 
The basic rules are listed below: 

1) Contributions in cash, the portion of equity capital in cash, 
are paid in a temporary account used for the deposit of 
payments as the company has not yet been established. No 
one has the right to be in the possession of those amounts, 
not even the founders, until the company is registered. Once 
the company is registered, the capital is deposited in the 
company’s account and it can be used by the person or 
persons who have been authorised by the statutory meeting. 

2) If the due payments have not been made and if the shares 
have not been acquired and paid for by the founders or other 
subscribers prior to the company’s entry in the register of 
issuers, the founders are obliged to declare the shares null 
and void i208.

3) During the process of establishment of a joint stock 
company, the shares cannot be sold below their nominal 
value (e.g. shares with the nominal value of a 100 BAM to 
be sold for 95 BAM). This would directly impair the integrity 
of the previously determined equity capital. The same rule 

208 Art. 125 of the LBE.
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applies to the shares of subsequent issues: in the fi rst sale 
of shares, the price of shares cannot be below their nominal 
value. However, shareholders can sell the purchased shares 
at a later point below their nominal value in the second and 
any subsequent sale of shares. The company had actually 
collected the amount necessary for the determined equity 
capital in the fi rst sale.    

4) All shares, as representatives of contributions, must be fully 
paid by the deadlines and in the manner determined by the 
company’s memorandum of association, and they must be 
publicly announced in the case of successive establishment.

5) If the shares are sold above their nominal value (e.g. shares 
with the nominal value of a 100 BAM are sold for 105 BAM), 
then the subscriber of shares pays that amount, the share 
premium (aggio). It is paid along with the payment of a share. 
The value of aggio is not included in the company’s equity 
capital nor is it the basis for the constitution of contributions, 
but is rather included in the company’s reserve fund.

The payment of shares is made by the persons who have 
subscribed them. In a simultaneous establishment, these 
persons are exclusively founders, whereas in a successive 
establishment, these persons are the founders and persons who 
have accepted the public invitation and submitted the statement 
on the subscription of shares. The payment of shares is made at 
the bank where their subscription was conducted. The payment 
can be made in person or through a representative.

The general rule is that the shares must be paid, fully and by every 
subscriber, by the deadline or deadlines set in the memorandum 
of association, and in the case of a public subscription, according 
to the prospectus and the public invitation. All contributions must 
be paid and subscribed by the time the company is registered. 
For the payments of shares made before the registration of 
the company, the bank, as the founders’ representative, issues 
temporary share certifi cates in writing, which serve simply as the 
means of evidence (Art. 117 of the LBE). Prior to the company’s 
registration, they serve as documents which prove claims towards 
the founders of the company. The founders have unlimited joint 
liability towards the holders of such certifi cates. 
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Shares are paid by the contributions which can be in cash, goods 
or rights (Art. 128 of the LBE). Contributions in completed work 
or services are not permitted, as they are in some comparative 
laws. The value of contributions is expressed in convertible 
marks (BAM). This is because the value of equity capital, by the 
law, must be expressed in the domestic currency. The monetary 
contributions are paid in cash or by effective means of payment. 
The contribution in cash must be at least 50,000 BAM. 

When the shares are paid for (purchased) by contributions in 
kind (goods and rights), then such contributions must be fully 
entered by the moment the statutory meeting is held. The goods 
and rights are considered to have been contributed to a company 
if the company can be in the possession of them entirely, freely 
and permanently. Hence, the law requests for the goods and 
rights to be handed over, i.e. the possibility of their use. The 
transfer of real estates and subscribed rights to the company 
is made once the transfer has been entered in the public book 
(register). In order to record the transfer of ownership of real 
estates in the land register (land registry), the legal grounds for 
the transfer must contain the clausulu intabulandi209. The transfer 
of moveable assets (equipment, tools) is performed by a simple 
sale, whereas the transfer of securities is performed by a legal 
transfer which pertains to them (cession, endorsement, simple 
hand-over). 

Contributions can be made in rights and hence the shares can 
be bought by contributing rights to the company which is being 
established.  These rights can be: the right to a patent, licence, 
seal, model, sample, business name, know-how, copyright, the 
right to rent, the right to lease, etc. Some of these rights which 
are obligatory, have a real legal effect once entered in the public 
book (long-term rent, lease). Rights of obligations can be the 
object of investment, which is rare in practice.

In an establishment of a company, the contribution for the purpose 
of payment of shares cannot be in the form of a conversion of 
debt210, by the nature of things. Neither can shares be paid based 

209 Lat. clausula intabulandi – Permission to Register the Property Clause.
210 Exceptionally in the case of an already established company, pursuant to Art. 135 of the LBE.
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on compensation, or through novation. Shares can be paid by a 
cession of claim onto a company if the buyer of shares (cedent) 
assumes the liability towards the company (cessionary) for the 
recoverability of the transferred claims (Art. 443 of the LoO).

Non-monetary investments (goods, rights) are estimated by 
specialised organisations or experts (authorised estimators), in 
order to prevent overestimation or underestimation of the value 
of contributions. The estimated value of contributions in kind is 
expressed in convertible marks (BAM).

2.5. Statutory meeting

Founders are obliged to hold a statutory meeting within 60 days 
from the admission of the Commission’s resolution on the success 
of the issue of shares. If the statutory meeting is not held within 
this period, share subscription becomes null and void, and it is 
considered that the joint stock company was not established211. 
A statutory meeting may function validly and make decisions if 
attended by shareholders in person or through representatives 
with over a half of the total number of voting shares. If the 
quorum212 is not assembled 60 minutes after the scheduled 
beginning of the meeting, the statutory meeting is cancelled 
and rescheduled for 15 days earliest and 30 days latest after 
the originally scheduled meeting. In the case of a rescheduled 
statutory meeting, decisions may be made if over a third of voting 
shares are represented (Art. 120 of the LBE).

Until the appointment of the chairman, one of the founders chairs 
the statutory meeting. In the statutory meeting, the chairman 
who manages the work of the meeting, the persons who verify 
the mandates of the present, and the minute taker are selected. 
The statutory meeting is particularly in charge of: adopting 
the report on the establishment of the company, adopting the 
statute, appointing the chairman of the meeting, appointing 

211 Art. 119-123 of the LBE.
212 Quorum is a legally determined number of members of an organisation whose presence in the meeting is required in order for legiti-

mate decisions to be made and business operations to be performed.
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the members of the supervisory board, approving the value of 
contributions in goods and rights and determining the number 
of shares issued on this basis.213 If the statutory meeting adopts 
the proposed documents, actions to register the company in the 
court register may be taken. 

After the statutory meeting, in the case of simultaneous or 
successive establishment of a company, the management 
of the joint stock company is obliged to submit a request for 
registration with the register of issuers of securities at the 
Securities Commission, within 15 days from the statutory 
meeting. Along with the request, the minutes of the statutory 
meeting are submitted to the Securities Commission, as well as 
the proof of payment of the total amount of subscribed shares 
for the price after the issue, the statute and the list of members 
of the supervisory board and the management.214

The rules valid for the work of the shareholders’ meeting are 
generally also applied for the statutory meeting, unless certain 
matters are specifi cally regulated by the law. Our law does not 
cover this issue, but logic implies the doctrine of analogy.

2.6. Statute of a joint stock company

Unlike partnerships, a joint stock company is obliged to have 
the statute. The fi rst statute is drafted at the statutory meeting, 
during the process of the establishment of the company (Art. 121 
of the LBE). Its amendments, i.e. the new statute, are adopted 
subsequently by the shareholders’ meeting. The subsequent 
amendments as well as the new statute must be delivered to 
the registration court. The statute has the character of a public 
document and it must be notarised.215. For the sake of legal 
security, it is required to submit to the court the proof that the 
statute was adopted by the statutory meeting in a legitimate 
way, along with the statute itself. 

213 Art. 121 of the LBE.
214 Art. 124 of the LBE.
215 Art. 23 of the LRBE.
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The statute is a basic organisational and legal act of a joint stock 
company; thus a large number of matters must be regulated by 
it. In the case of a collision of the statute with the memorandum 
of association, we consider that the advantage needs to be given 
to the resolutions of the statute. The reason is the fact that a 
joint stock company by its legal nature is a company-institution, 
i.e. a corporation whose legal physiognomy is minutely shaped 
by the statute. Authentic interpretations in the application of 
the statute should be provided by the company’s supervisory 
board, as the body of management between two shareholders’ 
meetings. 

Pursuant to the law, the statute of a joint stock company must 
contain: business name, head offi ce and scope of operations; 
the amount of equity capital, class, number and nominal value of 
shares; procedure in case of failure to pay for subscribed shares; 
method of increasing and decreasing the registered capital; 
method of creation and use of the reserve fund; method of profi t 
distribution and dividend payment; method of loss coverage; 
number of votes per a class of shares; method of convening 
the general meeting of shareholders and decision making, 
structure and competencies of the boards; structure, method 
of appointment, dismissal, and authorities of the company’s 
supervisory board and management board; procedure of merger 
by absorption, merger by formation of a new company, split and 
change of form of the company; dissolution of the company; and 
procedure of making amendments to the statute (Art. 123 of the 
LBE).

The statute generally contains optional elements as well, 
which the statutory meeting might decide to include, such as: 
running the business, adoption of the development program, 
non-competition clause, confl ict of interest clause, loyalty to 
the company, trade secret, fundamentals of the employees’ 
activities, protection of the environment, etc. Optional elements 
listed in the statute are obligatory. 
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3.  SHARES

3.1. Defi nition

A share is a security whose issuer can be either a joint stock 
company or a limited partnership with shares. Other types of 
companies as well as individuals can obtain and trade with 
shares. In accordance with the resolutions of comparative laws, 
the general defi nition of a security is: it is a written document 
or an electronic record which grants certain rights that cannot 
be used nor transferred without the written document or the 
electronic record. In our law, a share can be defi ned as a long-
term investment security issued in a non-materialised form 
(electronic record) which grants its owner rights prescribed by 
the law and the statute of a company, and which cannot be 
used nor transferred without the electronic record216. The legal 
rules pertain to shares in the same manner as they pertain 
to other types of securities. However, for each security, so 
for a share as well, there are special rules that stem from its 
function and nature. These rules are included in the Law on 
Business Entities, the Law on the Securities Market, regulations 
of the Securities Commission, acts of stock exchange and self-
regulatory organisations, including the statutes of joint stock 
companies.

A share is an investment document with participation, which is 
the representative of the participation in a certain percentage 
of a company. It is an equity security by which a legal relation 
called a shareholders’ relation is formed, based on which a 
participation in the ownership “over the company is established. 
According to the general rules of property rights, as an owner 
of a certain percentage, a shareholder has the right to manage 
and appropriate the associated share of the profi t in proportion 
to that percentage, including the right to be in the possession of 
shares as the object of his ownership. In legal theory, there are 

216 In the sense of the LSM, Art. 2 of the LSM.
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three basic meanings of the term share.217 Every one of them 
signifi es one of its functions and features. 

According to the fi rst meaning, which emphasises the content of 
the assets, a share is a portion, a unit of equity capital. A person 
who has subscribed and paid a certain amount to the company 
as a permanent contribution, has a portion of the company, or 
a share - one or more. A share is an indivisible portion and a 
shareholder participates in the property interests of a company 
with that portion. A share has its nominal value and therefore 
it represents a quantifi able and previously determined property 
interest of shareholders in equity capital. 

The second meaning of the term a share is the representation of 
membership in a company and the rights which arise from a share, 
the rights which a share grants to its holder (shareholder). Hence 
a share is called a corporate document. The rights that a share 
grants to its legal holder are: property rights (property interest), 
the right to management and other rights, in accordance with 
the company’s statute. Some shares only grant property rights 
(dividend shares). As other individuals have a smaller or greater 
number of shares and of quantifi ed rights in the same company, 
such rights that arise from shares are expressed as a certain 
level of “participation”. 

According to the third meaning, a share is a long-term investment 
security and it can be presented on a written document or an 
electronic record. In a classic form, a share is presented on a 
written document (share certifi cate), and nowadays electronic 
records are used. Regardless of how a share is presented (a 
document or an electronic record), the essence is that certain 
shareholders’ rights are included in them. The right to hold 
a document or a record and the rights arising from them are 
inseparable. The rights cannot be obtained nor can a share be 
transferred without a document or an electronic record (a record 
in the register).

217 Hämmerle, Hermann. (1960) Handelsrecht, Graz, Vienna, Köln: Verlag Styria, pp. 519-523; Ferri, Giuseppe (1968) Manuale di diritto 
commerciale, Torino: UTET, pp. 255-258; Radojcic, S. (1919) Radojčić, Spasoje (1919) Osnovi trgovačkog prava, Beograd: Knjižarnica 
Gece Kona, pp. 69-71.
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As stated above, shares are maintained as electronic records 
on the shareholder’s account at the Registry of Securities which 
issues a certifi cate to the owner. The elements which ought to be 
included in an electronic record and which represent the essential 
parts of a share218 are:

1) a designation that it is a share;
2) a designation of a class and the serial number of the issue;
3) a designation of a share in the Registry;
4) the ISIN219;
5) the issuer’s name, head offi ce and address, the unique 

identifi cation number or another identifi cation and the 
registration number in the register of issuers with the 
Securities Commission;

6) a share’s nominal value;
7) the total nominal value of the entire issue;
8) information about the shareholder: name, head offi ce and 

the unique identifi cation number in case of a legal entity, 
or fi rst name and surname and the unique identifi cation 
number of an individual, or the identifi cation number for 
foreign natural and legal persons;

9) issuer’s obligations, shareholder’s rights and method of 
their obtainment;

10) the place and date of issue of shares;
11) names of persons authorised to represent the issuers;
12) other elements prescribed by the law or by other general 

acts of the Securities Commission.

A joint stock company is obliged to conclude a contract with 
the Registry of Securities and to deliver the information on the 
shares and shareholders to the Registry within 30 days from the 
registration in the register of issuers. The Register compiles a 
list of shareholders and records the changes of ownership of the 
shares of a joint stock company (Art. 196 of the LBE).

218 Particular essential parts of a security are specifi ed in Art. 8 of the Law on Securities Market, which includes a share being regarded as 
a security.  

219 The security code in the international trade of securities, review: The Guideline on the methods of determining the security code, 
the Registry of securities in the Federation of Bosnia and Herzegovina dated 2009, published on the website of the Registry: 
www.rvp.ba; the international securities identifi cation number, see website International Securities Identifi cation Numbers Organisation: 
http://www.isin.org/isin/.
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3.2. Legal characteristics of shares

A share differs from other securities (bonds, bill of exchange, 
cheque, commodity securities). A share’s characteristics derive 
from its function as a corporate security, and they are the 
following:

1) The issuer: The issuer of shares is exclusively a joint stock 
company or a limited partnership with shares: Other types 
of companies as well as individuals can obtain shares of joint 
stock companies or limited partnerships with shares and they 
can trade with the shares (sell, transfer, gift, pledge).

2) A prior approval of the Securities Commission: In order to 
issue shares, an issuer must acquire an approval of the 
Securities Commission220, which inspects the existence of 
requirements for the issue of shares. The issued shares 
are later registered at the Securities Commission and the 
Registry of Securities, where the accounts of the shareholder 
are kept.  

3) A long-term investment security whose economic function 
is accumulation and mobilisation of the capital: A share is 
a long-term investment security whose economic function 
is accumulation of the capital. It forms a membership 
(shareholding) relation between the company and the 
permanent contributor. The permanent contributor who 
becomes a shareholder is the company’s investor and based 
on that the shareholding relation includes: a property relation 
which includes a business risk and a managerial relation 
i.e. participation in management and control, in proportion 
to the value of the share. By establishing those two main 
legal relations, a shareholder obtains rights over a company 
“as an owner”221. Based on the remaining securities, an 
obligation relation (a bond, a bill of exchange) is established. 
The exception to this is a dividend share which gives only 
property rights.   

220 The exception to this are special issues in accordance with Art. 54 of the LSM. 
221 Henn, H. G. (1970) op. cit., p. 279.



Trivun · Silajdžić · Mahmutćehajić · Mrgud194

BUSINESS LAW 

4) It has a variable profi t (dividend, superdividend): A share 
is a security which has a variable income (dividend, 
superdividend). A shareholder’s income depends on the 
company’s profi t and on the general meeting’s decision on 
the distribution of profi t. The logics lies in the fact that a 
shareholder has the right to participate in the management 
and control of the company, with a status of “the owner” 
which always poses a certain level of risk for the objects of 
ownership. The cause of the shareholding relation is in the 
fact that: a shareholder is obliged to pay for the price of a 
share (nominal, market) and on the other hand, a joint stock 
company (the issuer of a share) is obliged to grant him a 
membership in the company which grants property rights, 
management and control rights, as well as other rights in 
accordance with the company’s statute.

5) The trading effect: A share is a typical trading security. It is 
generally issued in series (a serial security) and it represents 
one of the basic elements of operations of the stock exchange 
with a trading effect. Just as any trading effect, a share has 
its trade value which depends on a number of factors. In 
the fi rst sale in the primary capital market, it cannot be sold 
below its nominal value. However, this is possible in the 
second and any subsequent sale in the secondary market.222

6) A negotiable security: A share is a negotiable security by 
which capital is mobilised. A share is under a name and it 
is transferred by concluding a legal business of ownership 
transfer, which the buyer notifi es the Registry about. The 
ownership of a share is gained once a share has been 
registered in the owner’s account at the Registry (Art. 9 of 
the LSM).

7) A fungible security: A share is a fungible security. However, 
fungibility is a conditio sine qua non of all objects of stock 
exchange operations. A buyer of shares is indifferent to what 
shares (series and control number) he is going to obtain, if 
the samples delivered to him grant the type and scope of the 

222 A primary market is the market where new securities are initially placed and distributed. A secondary market is the market where 
securities are purchased and sold after the initial distribution. (Retrieved from: http://www.cbbh.ba/pdf.php?id=692&lang=bs)
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rights which he had bought from the issuer, i.e. from a joint 
stock company.

8) A possibility of stock split and reverse stock split: Shares of 
the same class issued in series can, based on the issuers’ 
decision and with the approval of the Securities Commission, 
be combined into one or more shares but can also be split 
into more shares of a smaller nominal value. These actions 
are referred to as a reverse stock split and stock split.223 

9) An indivisible security: A share is an indivisible unit of capital. 
The rights obtained from it cannot be divided among more 
persons, in a case of inheritance. If more than one person 
inherits a share, then the successors must choose one 
person, as their proxy holder, who will perform the rights of 
a share on their behalf.

The registration, safeguarding, maintenance and transfer of 
shares are performed by a special institution: the Registry of 
Securities. A share carries all the rights prescribed by the law, by 
acts of regulatory institution, by the statute and by the decision 
on the issue of shares. Shares are issued in an electronic (non-
material) form. The rights gained from shares cannot be obtained 
nor transferred without the electronic record. 

3.3. Defi nition, rights and obligations of shareholders

Shareholders are investors who make permanent contributions 
(money, goods, rights) into a company during its establishment 
(initial capital) or subsequently through the increase in capital 
by the issue of new shares. Their position in a company, their 
participation in management and property interests depends 
on the amount of the stake which is formed based on their 
contribution, as the shareholders’ rights are quantifi ed, 
expressed in percentage. Shareholders are company members, 
apart from the owner of dividend shares (American law), and 
they have certain rights and obligations towards the company 

223 Art. 55 of the LSM

Shareholders are investors 
who make permanent 
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during its establishment or 
subsequently through the 
increase in capital by the 
issue of new shares. 



Trivun · Silajdžić · Mahmutćehajić · Mrgud196

BUSINESS LAW 

as a special economic and legal entity. The general legal 
principle states that a holder of a right cannot be legally forced 
to exercise his subjective rights, so this is also the case in a 
joint stock company when it comes to a shareholder and his 
rights. One of the principles of European Union law is that the 
laws of member states should ensure an equal treatment of all 
shareholders who are in the same position (Art. 42 of The Second 
Directive). 

The same principle is stated in the regulations of the Securities 
Commission (Art. 3 of the Ordinance on Management of Joint Stock 
Companies224). To what extent the shareholders will exercise their 
rights depends on them. The legal theory and the regulations of 
company law indicate that, based on their ownership of shares, 
shareholders have the following groups of rights:  

1) rights to management,
2) property rights, and 
3) other rights. 

With regard to the rights that arise from shares, depending on 
their class, the theory of the comparative laws distinguishes 
among:
 
1) common (ordinary rights) which are carried by common/

ordinary shares,
2) rights above (greater than) the common rights, based on the 

preferred/preference shares; and 
3) rights below (smaller than) the common rights, which are 

carried by dividend/non-voting shares. 

The legal theory and the regulation pay more attention to 
shareholders’ rights than to their obligations.

3.3.1. Rights to management

The category of rights to management encompasses an entire 
set of rights. The scope of those rights depends on the amount 

224 The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 19/10. 
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of the contribution to a company, i.e. the amount of the 
investment, of the permanent contribution. Obtaining the right 
to management is related to time: the right to make decisions in 
the general meeting is given to a shareholder who had been on 
the list of company’s shareholders with the Registry for twenty 
days prior to the date the general meeting was held or until the 
last working day which preceded that deadline, if it had fallen 
on a non-working day (Art. 242 of the LBE). Only the entry/
listing in the Register is relevant for decision-making. Company 
management should enable the shareholders to have an equal 
approach with regard to obtaining their rights to management.225

The right to management is a generic term which includes:

1) the right to vote at the company’s general meeting which can 
be expressed as: a pluralist voting when one share carries 
more votes and a singular voting which is based on the one 
share=one vote principle. This applies to common shares. 
The latter principle is applied in the Federation of Bosnia 
and Herzegovina as the only one (Art. 199 of the LBE). A 
possibility to restrict the shareholders’ voting rights by the 
company’s statute is available in many legal systems;

2) participation in the work of the general meeting (attendance, 
asking questions to the supervisory board and the 
management, discussion, replica, opposition, objections to 
the minutes of the general meeting, etc.). Participation can be 
in person or through a proxy holder based on a shareholder’s 
written and signed statement, which is also prescribed by 
the laws of other countries, and which is what the OECD 
Principles insist on. A proxy is obliged to act in accordance 
with the grantor’s instructions, i.e. with a reasonable 
judgement for the best interest of the shareholder. This is 
an individual proxy, even though a general proxy is allowed 
in some laws.

If a shareholder wishes to vote in person, the legal theory 
considers that the proxy ceases as the shareholder’s personal 
right is stronger, and this is also prescribed by the LBE 

225 Art. 4 of the Ordinance on Management of Joint Stock Companies. 
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(Art. 250). Some laws narrow down the number of proxy 
holders to a bank, an association of shareholders, a spouse, 
a relative, another shareholder. In some laws, it is explicitly 
prohibited for the members of the supervisory/management 
board and the management to appear as shareholders’ proxy 
holders, whereas other laws allow it. In law of the Federation 
of Bosnia and Herzegovina, this is not excluded in terms of 
general joint stock companies. In companies with a great 
number of shareholders (more than 100), it is allowed to 
vote by the means of fi lled out and signed ballot papers, 
under the conditions and in the manner specifi ed by the 
company’s statute (Art. 13 of the Ordinance on Management 
of Joint Stock Companies);

3) a passive shareholders’ right, which is refl ected in the 
appointment in other boards of company management: 
supervisory board and audit board, and appointment in the 
management. Furthermore, there is the right to be appointed 
in the board in charge of appointment and fees, including 
other permanent or temporary bodies. In terms of corporate 
groups (parent company-subsidiary, sister companies), a 
one company’s shareholder can be elected to the bodies 
of companies affi liated by capital, in which case a special 
attention must be paid to legal limitations (not breaching the 
competitive rules); 

4) the right of a shareholder or a group of shareholders with 
at least 5% of the total number of voting shares to submit 
queries in writing and to suggest draft decisions to be 
included in the agenda of the next general meeting (Art. 243 
of the LBE). The decision is in the favour of strengthening 
“the shareholders’ initiatives” and their direct activities, 
rather than to wait on the initiative of the supervisory board. 
In that respect the OECD Principles are advocated;

5) the right of a shareholder or a group of shareholder with at 
least 5% of the total number of voting shares to suggest 
changes to the agenda (including new points, removing 
points from the agenda, changing the order of points, 
combining points, etc.) in writing and/or to suggest draft 
decisions prepared for the general meeting which has 
already been scheduled, within eight days from the day of 
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the announcement about convening the general meeting 
(Art. 243 of the LBE). In some laws, every shareholder can 
make suggestions for changes to the agenda, i.e. a counter-
suggestion, providing that he observes certain deadlines;

6) the right of a shareholder or a group of shareholder with at 
least 5% of voting shares to propose one or more candidates 
to become members of the supervisory board (Art. 261 of 
the LBE). That way the shareholders are given a legal right 
to participate directly in the creation of this board’s system; 

7) the right of a shareholder or a group of shareholder with at 
least 5% of voting shares to propose one or more candidates 
to be a members of the audit board. This right has not been 
explicitly institutionised in the law, but the analogy of legis is 
applied in practise (Art. 260 of the LBE), a decision which is 
prescribed for the supervisory board, and this is legal;

8) the right of a shareholder or a group of shareholders with 
more than 10% of the total number of voting shares (Art. 
244 of the LBE), to request a convening of the general 
meeting. If the supervisory board does not do so, the 
shareholders have the right to directly convene the general 
meeting. Shareholders will exercise this specifi c right in the 
situations when developmental decisions need to be made 
or when there are fi nancial diffi culties in a company or when 
the supervisory board or its members do not perform their 
duties or when they perform them unduly;

9) the right of a shareholder or a group of shareholders who 
represent more than 10% of equity capital to directly 
convene the general meeting (without addressing the 
supervisory board) in the case the supervisory board has 
not convened the general meeting for fi ve months after the 
end of the fi scal year (until 31st May of the coming year) for 
the purpose of declaring the annual report of a company, 
including the fi nancial report, the auditor’s report, the report 
of the supervisory board and of the audit board (Art. 244 of 
the LBE). In that case, a chairman and the members of the 
supervisory board make an economic offense. These are the 
matters of further business operations, and of the survival of 
a company. Technical matters are dealt with by the secretary 



Trivun · Silajdžić · Mahmutćehajić · Mrgud200

BUSINESS LAW 

of a company. A company can cease to exist with the 
decision of the court if the general meeting has not been 
held for more than ten months from the expiration of the 
deadline to draft the annual account (Art. 299 of the LBE); 

10) the right of a shareholder or a group of shareholders with 
at least 10% of voting shares to request of the audit board 
to make an audit of the six month account of a company 
and to deliver the report to the general meeting and to the 
supervisory board (Art. 285 of the LBE);

11) the right of a shareholder or a group of shareholders with 
at least 10% of voting shares to request of the audit board 
to audit the company’s annual account and to deliver the 
report to the general meeting and supervisory board (Art. 
285 of the LBE). Shareholders will exercise this right in of 
a suspicion of the independent auditor’s assessment or of 
the accounting evidence and statements. In such a case, 
the audit board’s task is not to inspect annual reports, but 
rather to analyse the company’s annual business operations 
in a meritable, adept and professional manner; 

12) the right of a shareholder or a group of shareholders 
with at least 10% of voting shares to request of the audit 
board to audit the company’s fi nancial operations and to 
deliver the report to the general meeting and supervisory 
board (Art. 285 of the LBE). In this case, the audit board 
performs analysis in merito, which strengthens the role of 
this company board;

13) the right of a shareholder or a group of shareholders 
with more than 20% of voting shares to propose at the 
general meeting the appointment of an external auditor 
for an extraordinary inspection of all matters related to the 
establishment and to the company’s business operations 
within the last fi ve years. If this proposal is not adopted in 
the general meeting, then the shareholders can address the 
Securities Commission to appoint an auditor (Art. 256 of the 
LBE). A regulatory institution takes actions to protect the 
investors’ rights. In that case the function of supervision 
goes out of the scope of company bodies; 
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14) an unlimited voting right of shareholders with preferred 
shares at the meeting of shareholders of the same class 
(Art. 219 of the LBE);

15) the right of shareholders with preferred shares which 
constitute 5% of all voting shares (common shares, 
employee shares) to exercise the rights that belong to 
shareholders with 10% of voting shares (proposing points 
for the coming general meeting, proposing amendments to 
the agenda and to the decision on the scheduled general 
meeting, proposing candidates for the supervisory board, 
setting requirements to audit board to audit the semi-
annual or annual account or to audit the company’s fi nancial 
business operations) (Art. 220 of the LBE);

16) the right to vote based on preferred shares cannot be 
excluded when a decision on the following matters is being 
made: decrease of equity capital; status changes, changes 
of the forms of organisation and dissolution of a company; 
business transactions in scope higher than 1/3 of the book 
value of the company’s total assets; amendments to the 
statute (Art. 221 of the LBE);  

17) the right of the owner of preferred shares to legally 
convert those shares into ordinary if the dividend for the 
preferred shares has not been paid for the period of two 
consecutive years. The conversion lasts until the payment 
of the remaining dividends as this is a case of a temporary 
legal conversion. The voting rights last until the day of the 
payment of the dividends based on the preferred shares 
(Art. 220 and 222 of the LBE);

18) the right of a shareholder to have a personal account at the 
Registry and to have an insight into that account in order 
to be informed of the relevant information pertaining to 
all investment securities that he possesses (shares, bonds, 
etc.);

19) the right of a shareholder to request of the Registry to 
issue a certifi cate (a written document) which includes all 
investment securities, e.g. shares, bonds, registered at that 
institution;
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20) regardless of the scope of participation, the right of every 
shareholder to demand of a company to buy off shares, 
providing that he had made a written statement prior to the 
holding of the general meeting or orally for the record prior 
to voting that he objects the draft decision which causes 
signifi cant changes in the company or the shareholders’ 
rights. Pursuant to the LBE, signifi cant changes are: the 
issue of new shares of the existing or of new class; the 
issue of fungible bonds or bonds with the preemptive right 
on shares; limitations or exclusions of the preemptive 
right; and a change of the form of the company and status 
changes. A company is obliged to buy the shares off within 
the deadline and under the conditions prescribed by the law 
(Art. 255 of the LBE).  

 This right is embodied in the protection of minority rights 
as a small shareholder cannot “stop” anyone from making 
a decision, if the majority decides so. Exercising this right 
is limited to “the signifi cant changes in a company and the 
shareholders’ rights”. It does not refer to all matters from 
the general meeting’s authority by which the shareholders’ 
interests are expressed such as: adoption of the fi nancial 
report, amendments to the statute, distribution of the profi t, 
big business transactions, subsidiaries, etc. Regardless of 
the above right, a shareholder can sell his shares in the 
secondary capital market; 

21) in case of an acquisition of a company, every shareholder 
has the right to request through the court to conclude a 
contract on the sale of shares with a person (natural or 
legal person) who has gained over 30% of voting shares226; 

22) regardless of the ratio of his participation in the company’s 
equity capital, the right of every shareholder to object to 
the general meeting’s decision before the court, if reasons 
prescribed by the law have been met (an objection to the 
decision was entered in the minutes of the general meeting, 
a proposal or objection has not been correctly entered in 
the minutes, a shareholder has not attended the general 

226 See LTJSC.
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meeting due to it not having been convened properly). The 
general rule of company law is that the general meeting’s 
decision is subject to juridical control, the conduct of 
lawsuits, upon a proposal of a person who has a legal 
interest, i.e. of a shareholder (Art. 258 of the LBE). Holders 
of material interests (creditors, employees) do not have this 
legal possibility; 

23) other rights of shareholders specifi ed by the law, by the rules 
of the regulatory institution and by the company’s statute, 
and these rights are exercised in the manner specifi ed by 
such legal acts.227

3.3.2. Property rights

Property rights are the second category of shareholders’ rights. 
An analytical approach shows that there are two main property 
rights of shareholders:

1) every shareholder has the right to participate in the 
distribution of the company’s profi t (Art. 194 and 206 of the 
LBE) by payment of a dividend in cash or by obtaining new 
shares (gratis) or by an increase in the nominal value of his 
existing shares (increasing equity capital from own means), 
if the general meeting makes that decision. Even this right 
is quantifi ed: a shareholder obtains it in proportion to the 
participation of the nominal value of his stake (shares) in the 
company’s equity capital. Only the category of equity capital 
is “divided” into shares, while other fi nancial categories are 
not (reserve fund, other capital), and its nominal value is 
relevant, rather than its market value. 

 Obtaining this right depends on: whether the company has 
met the legal requirements for the payment of a dividend 
(Art. 207 of the LBE, Art. 15 of The Second Directive); 
general meeting’s decisions and the amount of profi t which is 
being distributed (e.g. 40% of the profi t); the period during 
which the dividend is paid out (annually, semi-annually) and 

227 Art. 62 of the Ordinance on Management of Joint Stock Companies 
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in what manner; the class or subclass of shares (preferred-
cumulative, preferred-participatory); whether the shares had 
been paid for and when; whether the shareholder has been 
on the list of the company’s shareholders at the Registry 
on the day the general meeting’s decision was made. If 
all requirements have been met, the shareholder obtains 
the right to request (law of obligations) the payment of a 
dividend, which he can also accomplish in court; 

2) owners of the preferred shares have the right to the priority 
payment of dividends and to the payment of dividends from 
the current fi scal year (the current fi scal period), as well as 
to the payment of dividends for the period of the previous 
fi ve years, before the dividend for ordinary shares (priority-
cumulative) had been paid for (Art. 220 of the LBE);

3) when there is an increase in equity capital by issuing shares 
from the company’s own assets (profi t, reserve fund over 
25% of equity capital), every shareholder has the right to 
free (gratis) shares or an increase in the nominal value of 
existing shares, in accordance with the decision on the issue 
of shares (Art. 152-153 and 190 of the LBE). Basically, these 
are the methods of payment of due dividends. The increase 
in equity capital in such a manner is distributed to all shares 
in proportion to the nominal value; 

4) regardless of the class of shares, every shareholder has the 
right to participate in the distribution of the remaining assets 
(net assets) after a company’s bankruptcy or liquidation (Art. 
219 and 220 of the LBE). The Law on Bankruptcy Proceedings 
and The Law on Liquidation Proceedings primarily protect 
the holders of material interests, creditors and employees, 
sorting them into certain payment orders (higher, general, 
and lower). Once the creditors of a bankrupt or liquidated 
company have been paid up, whether by liquidation of assets 
or by the debtor’s reorganisation, if there are any assets 
left (a bankruptcy or liquidation estate), it is distributed to 
the owners/shareholders under the same principle as the 
distribution of dividends. Starting from the reasons of opening 
the bankruptcy or liquidation proceeding, this right is more 
frequently implemented by the shareholders of companies 
undergoing liquidation proceedings;  
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5) owners of preferred shares have the right to priority 
participation in the distribution of the rest of the assets after 
liquidation, before the holders of ordinary shares (Art. 220 
of the LBE);

6) every existing shareholder of a company has the preemptive 
right on shares of new (subsequent) issues, in the scope 
by which they maintain their participation in the company’s 
equity capital which they possessed prior to the new issue 
(Art. 213 of the LBE), if that right has been included in the 
general meeting’s decision. For the purpose of transparency, 
the kept right is announced in the public invitation in case 
of a public offering of shares, or in a private placement of 
shares, and it is listed in the prospectus. However, upon the 
general meeting’s decision, this shareholders’ right can be 
excluded or limited, which also must be pointed out in the 
public offering and the prospectus (Art. 213 of the LBE, Art. 
33 of the LSM). According to law of the European Union, 
the preemptive right cannot be conditioned or excluded 
by the statute or the memorandum of association (Art. 
29 of The Second Directive). In our law, the preemptive 
right is not transferable. If a shareholder does not wish to 
purchase the shares which belong to him by the preemptive 
right, then that right cannot be transferred to another 
person;  

7) the right to freely use the shares which includes selling, 
gifting, exchanging, pledging and using them in any other 
manner (Art. 210 of the LBE). Shares that a shareholder has 
in a company represent his portion of property. An owner 
cannot transfer his shares or his property rights that arise 
from shares to another person unless they have been listed 
in the register of issuers at the Securities Commission or at 
the Registry of Securities (Art. 20 of the LSM, Art. 218 of the 
LBE). Even though shares are unlimitedly transferable, apart 
from the employee shares, their transfer can be temporarily 
limited in two ways: a) by a decision on the issue of shares 
through a private placement which has legal effects on 
buyers (erga omnes) and b) by a contract concluded 
between shareholders with the effect on the signatories of 
the contract/shareholders (inter partes) (Art. 210 of the LBE). 
The right of inheritance cannot be limited. Furthermore, the 
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transfer of shares cannot be limited if the issue is performed 
through a public offering;

8) the right of the owner of employee shares to request the 
repurchase of his shares via a legal action inter vivos, when 
his status ceases to exist at the issuer. By the law, a company 
is obliged to repurchase all shares by their fair legal market 
value (Art. 218 of the LBE);

9) A shareholder who has sustained damage due to manipulation 
with prices in the secondary capital market has the right to 
compensation from the persons who caused the damage 
(Art. 236 of the LSM).

3.3.3. Other rights

Other rights are in the function of obtaining managerial and 
property rights. Some authors classify them into rights to 
management. Other rights are:

1) A shareholder’s right to accurate, timely and complete 
information about the company’s work and business 
operations, including the information for the boards and 
about the boards; 

2) the right of insight into documents such as: the memorandum 
of association with its amendments; balance sheets and 
income statements; tax reports; minutes from the general 
meetings and audit board meetings; the list of company’s 
representatives; the list supervisory board members and the 
management, with the relevant data (Art. 216 of the LBE). 
After convening the general meeting, every shareholder 
has the right to an insight into the list of shareholders, the 
fi nancial report with the reports of the auditor, supervisory 
board and audit board, as well as other documents related to 
the draft decisions (Art. 247 of the LBE); 228

228 Art. 4 of the Ordinance on Management of Joint Stock Companies.
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3) based on the Law on the Policy of Foreign Direct Investment, 
foreign investors have an entire set of rights, such as 
opening an account in the domestic or freely convertible 
currency; carry out freely the conversion of the domestic 
currency into any freely convertible currency; transfer the 
profi t abroad; and other rights, including the rights based 
on the stabilisation clause (Art. 11-16 and 20 of the LPFDI); 

4) other rights determined by special laws and statutes of 
companies.

3.3.4. Shareholders’ obligations

Obligations can be systematised according to different criteria 
such as: the time of the occurrence of an obligation, the type of 
obligation, deadlines to perform an obligation, etc. We are going 
to present them synthetically, without a detailed classifi cation:

1) payment of the price of purchased shares (nominal value plus 
share premium) from the moment of the establishment of a 
company until the moment the establishment is registered in 
the register of issuers at the Securities Commission. This is 
a purchase of shares in the primary capital market. During 
the establishment, the subscribers of shares have not yet 
obtained the status of shareholders as the company has not 
been legally established, i.e. it has not yet been registered 
with the court. However, as subscribers, they are obliged 
to enter the entire contribution in kind (goods, rights) or 
pay the entire contribution in cash so that a fi ctitious equity 
capital is not created. If they do not do so, the shares are 
declared null and void; 

2) when there is an increase in equity capital, then with the 
issue of shares along with new investments, there is an 
obligation to pay for the price of subscribed shares either on 
one time basis or in instalments no longer than six months, if 
such action has been prescribed by the decision on the issue 
of shares, and contributions are made in cash. Prior to the 
issue being listed in the register of issuers, a share premium 
must, ex lege, be paid in full as well as at least 30% of the 
nominal value of shares. In terms of contributions in kind, 
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the principle of on a one time basis registration (Art. 135 and 
144 of the LBE) applies in this situation;

3) abstention of shareholders at the general meeting regarding 
the decisions which pertain to their actions, liabilities and 
claims that they have in the company. This legal right is 
extremely important for big shareholders, shareholders who 
participate in management, as well as for the shareholders 
who are in business relations with the company, who 
conclude business contracts (e.g. sales contract, investment 
construction, transportation). With their majority voting, 
they can affect making adverse decisions for the company. 
If they prefer their own interests to the interests of the 
company, or they use the company for fraud or to damage 
the creditors or they affect the decision for the company to 
assume obligations that it cannot meet (Art. 6 of the LBE), 
the issue of unlimited joint liability of shareholders for the 
company’s property liability in legal transactions is raised, by 
“piercing” the company’s legal subjectivity (lifting the veil - 
piercing the corporate veil229);  

4) announcement of data and notifying the Securities 
Commission of gaining more than 5% of voting shares of 
the same issuer, which have been issued through a public 
offering, and notifying the Securities Commission of the sale 
or purchase by which the shareholder has increased above 
or decreased below 1/10, 1/5, ¼, 1/3, ½ or 2/3 of the 
participation in the total number of voting shares of the same 
issuer. The transparency is required in order to evaluate the 
effect of a specifi c shareholder in a company (Art. 248 of the 
LSM); 

5) a shareholder’s obligation to protect the trade secret on the 
data and information which he found out by having an insight 
into the documents and reports, at the general meeting or 
the meetings of company boards, if the data and information 
have been declared a trade secret by the company’s act (Art. 
32-33 of the LBE);

229 The situation in which all courts disregard a limited liability and hold shareholders and the members of the boards of a company per-
sonally liable for the company’s actions and liabilities (See: http://www.law.cornell.edu/wex/piercing_the_corporate_veil). 
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6) a shareholder who is a member of the supervisory board, 
the management board or who is a procurator of a company 
must observe the rule of prohibition of competition of the 
company. With such a role or as an employee in another 
company or as a self-employed person, he cannot participate 
in the activity which is or which might be in a competitive 
relation with the company’s activity (Art. 34 of the LBE). He 
does not have to be the company’s competitor, it is suffi cient 
that he might be, potentially.

3.4. Classes and series of shares

Classes (types) of shares are determined according to the 
content of the rights that they grant to their owners. Shares that 
carry the same rights form one class and have the same nominal 
value. Shares of one class/kind contain a specifi c set of rights 
which are quantifi ed and their scope and their participation in 
a company depend on the amount of contribution, i.e. of the 
shareholder’s investment. One company can issue more than 
one class of shares which is determined by the memorandum of 
association, the statute or the decision on the issue of shares. 
Small companies usually issue one class of shares and that has 
been a practice of companies in Bosnia and Herzegovina by now 
as well. Given the type (quality) of a right, the electronic record, 
which represents a share, must have a designation of the class 
of a share as its essential element (Art. 8 of the LSM). This fact 
is recorded in a shareholder’s own account at the Registry of 
Securities. 

The legal theory and the legislation differentiate the following 
main classes of shares:

1) ordinary, voting or “managerial” shares (common shares);
2) priority, or preference shares (preferred shares);
3) shares without the right to vote or dividend shares (non-

voting shares);
4) shares for employees (employee shares).

According to the Anglo-Saxon theory, common shares carry 
common (ordinary) rights, preferred rights are above common 

Classes (types) of shares 
are determined according 
to the content of the rights 
that they grant to their 
owners. 
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rights, and dividends shares carry rights below the common 
rights, whereas employee shares generally carry the same rights 
as common shares, with certain limitations in regards to their 
transfer. Law in the Federation of Bosnia and Herzegovina does 
not explicitly mention non-voting shares (dividend shares), even 
though it does not prohibit them either, by a systematic analysis 
of the laws. 

1) Common or ordinary shares carry common rights: the right 
to manage, i.e. the right to vote, the right to participate in 
the distribution of profi t and the distribution of the remaining 
(net) assets after the company’s bankruptcy or liquidation 
(Art. 194 of the LBE). By the decision on the issue of shares 
and the prospectus, an exclusion or limitation of existing 
shareholders’ preemptive rights can be anticipated (Art. 
213 of the LBE). There can be differences between rights 
in regards to common shares in comparative laws. Common 
shares of one company of all series do not have to carry the 
same and the entire level of rights, if that has been prescribed 
by the decision on the issue of shares, by the prospectus 
and with the approval of the regulatory institution. In some 
laws, the issue of common shares with the pluralist voting 
(an award for loyalty to the company’s founders when the 
company is facing fi nancial diffi culties) is permitted, but this 
is not permitted in our law. 

2) Priority or preferred (preference) shares carry rights above 
the common rights (special rights). Preferences pertain 
to: the priority in the payment of a dividend from the 
current fi scal period, and in the case of cumulative shares 
and previous shares, the priority in the payment from the 
remaining bankrupt or liquidation estate, after the creditors 
have been paid; priorities in the utilisation of services of 
a company (e.g. marketing). By the decision on the issue 
of shares and the prospectus, along with the approval of 
the regulatory institution, a wide range of preferences with 
various rights can be determined, which has been specifi ed 
by comparative laws, and companies use this wide range of 
preferences to make the issues of shares attractive. 

Preferred shares generally do not grant the voting right. They 
can carry such a right or one can obtain it in certain situations 

Common or ordinary 
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prescribed by the law and company acts (an extraordinary 
general meeting, a general meeting of shareholders with 
the preferred shares). In a case when the voting right is 
excluded, the law still does not permit the obtained rights 
of shareholders who belong to this class to be limited, 
diminished or excluded without the shareholders’ consent. 
Thus, in laws where they do not have the voting right, their 
participation in decision-making is not entirely excluded so 
that they can participate in the protection of their rights. 
Otherwise, the owners of common shares could vote for the 
decisions that jeopardise their rights. In order to establish 
a balance (equilibrium) between the owners of common 
shares and the owners of preferred shares, as seen, the laws 
prescribe different rules.

With regard to the content of the right, the class of preferred 
shares can have subclasses such as: priority-non-cumulati-
ve, priority-cumulative, priority-participatory, participatory-
cumulative, priority-convertible, priority shares with the right 
to repeated purchase, etc. The Law on Business Entities 
accepts the class of preferred shares. According to law of 
the Federation of Bosnia and Herzegovina, there is a limited 
participation of preferred shares in equity capital of compa-
nies. The nominal value of preferred shares can amount to a 
maximum of 50% of equity capital. The limited participation 
of shareholders of this class in management as well as the 
limited right to vote have been specifi ed (Art. 219-222 of 
the LBE), which has been set forth in detail with the share-
holders’ rights. In general, the LBE considers the preferred 
cumulative shares.  

3) employee shares emerged as the result of the need to 
distribute ownership onto the category of employees, which 
is in theory known as “employee shareholding”. Its history 
is long. Today it is present in the developed countries of 
market economy (USA, Great Britain, France, Italy, Sweden, 
Norway), and in countries in transition it occurs as the result 
of various systems of privatisation. With the employee 
shareholding, the following are obtained in a limited scope 
and depending on the aims of a legislator: the popularising 
of ownership over companies, participation of employees 
in corporate management, boosting the motivation and 

Employee shares 
represent a distinct class 
and they carry the same 
rights as common shares.
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work discipline, securing a greater loyalty to the company, 
implementation of a specifi c retirement plan (Employee 
Stock Ownership Plan - ESOP).     

Law in the Federation of Bosnia and Herzegovina 
acknowledges these shares. The regulation allows for the 
participation of employees in corporate management, in the 
limited scope, and with up to 5% of the nominal value of 
equity capital. They represent a distinct class and they carry 
the same rights as common shares, they give the right to 
vote according to the principle of one share = one vote. 
The following rules pertain to these shares: a limited right 
to transfer at the secondary capital market, as they can be 
exclusively transferred onto the company’s other employees 
and onto the company’s retired employees; the rights cease 
to be valid on the day of the death or with the termination 
of employment with the issuer (employer), regardless of the 
reason; a company is obliged to repurchase the shares by 
paying according to the fair market value on the day of the 
cessation of the employee’s employment status whereby the 
company obtains its own shares; the role of the acts of the 
autonomous right is increased, as the conditions and the 
method of obtainment, transfer and repurchase of this class 
of shares are determined by the decision on the issue of 
shares and the statute (Art. 217, 218 and 228 of the LBE). 
They rarely appear in practice.

These shares should not be confused with the shares issued 
during the process of privatisation by the “Marković’s laws” 
(1990-1992), as they are, ex lege, considered as shares 
issued through a public offering and the general legal rules 
regarding the trade with securities apply to them. The 
same pertains to the shares issued during the process of 
privatisation of enterprises and banks.230 Thus, they belong 
to the class of common shares.

4) Non-voting shares or dividend shares only grant the right 
to dividend payment. As they do not carry the right to vote 
(they are non-voting shares) in some laws (American Law), 

230 Art. 265 of the LSM
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the shareholders are not company members and they do not 
participate in the management. Thus, those shareholders 
are sometimes known as “shareholders savers”, as they 
have taken the risk of the company’s business operations. In 
essence, the obligation is established by these shares in the 
following relations: shareholder/creditor – company/debtor 
for the payment of a dividend, if the right to payment has 
been established. We share the stance of some authors that 
this class of shares can be included in our legal system by 
acts of autonomous law – the statutes and the decisions on 
the issue of shares. The law does not prohibit the issue of 
these shares either explicitly or implicitly. 

3.5. Issue of shares

The issue of shares is one of the most complex legal-fi nancial 
operations, which is under the control of a special government 
body – The Securities Commission of the Federation of Bosnia 
and Herzegovina. The Securities Commission was formed in 
accordance with the Law on the Securities Commission and it has 
great authorisations and responsibilities in regards to this matter. 
The authority of the Securities Commission derives from a legal-
economic nature of the relation which is being established: 
the buyers of shares are investors who invest their capital 
(contribution) into a company taking certain risk; by the issue 
of shares, the issuer obtains the capital necessary to perform its 
business activity, without the obligation to return it, while buyers 
(owners) of shares expect a profi t in the form of a dividend. 
Along with that, by a purchase of shares, their owners obtain 
the right to participate in the management, which practically is 
the price of the taken risk of investment. Then follow the legal 
attributes of shares which have previously been explained, and 
they are refl ected in the fact that a share is: a long-term, mass 
(serial) and a stock exchange security, a typical trading effect, by 
which one trades in the organised capital markets. Along with a 
bond, a share is one of the essential items in the capital market, 
and in stock exchanges. Therefore, it is necessarily a security of 
confi dence.
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The issue of shares (Art. 25 of the LSM) must include:

1) passing a decision on the issue of shares (Art. 26 of LSM)

2) concluding a contract between the issuer and the depository 
bank with the goal to open a temporary account for the 
purpose of depositing  payments based on the purchase of 
securities;

3) concluding a contract between the issuer and the Register, 
unless it has been concluded previously;

4) submitting a request to the Commission in order to get 
an approval for the issue (in case of a public offering). 
The request is submitted to the Securities Commission at 
the latest within 90 days from the day the decision on the 
issue of shares was passed, and 60 days prior to the day 
determined by the issuer’s decision on the commencement 
of subscription and payment of securities231; in a case of a 
private placement, the issuer is obliged to submit a request 
to the Securities Commission at the latest 15 days prior to 
the day determined for the commencement of subscription 
and payment of shares;  

5) passing a resolution upon the issuer’s request by the 
Securities Commission;

6) announcing the prospectus and the public offering. An 
issue made through a public offering with a total value 
of 100,000.00 BAM and An issue made through a private 
placement are conducted along with a concise copy of the 
prospectus232; 

7) subscription and payment of securities in the process of a 
public offering can last up to 90 days, except for the payment 
in instalments made in cash, in which case it can last up to 

231 Art. 29, par. 1-2 of the LSM.
232 The content and announcement of a contracted project has been stipulated by a special act by the Securities Commission; Art. 33 and 

48 of the LSM.
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six months233. In the process of a private placement, the 
subscription and the payment last up to 45 days from the 
day the period for subscription and payment begins, i.e. 90 
days, if it is a case of a private placement for the issuer’s 
employees234;

8) determining and announcing the results of the issue;

9) registering a successful issue in the register of issuers with 
the Securities Commission and the subscription of securities 
into the buyers’ accounts at the Register. 

There are three types of issue of shares, and they are: a public 
offering, a private placement, and special issues (Art. 22-61 of 
the LSM). The issuer decides on the type of issue, depending on 
the goals he wants to achieve by the issue and on the persons 
who will purchase the shares (investors).

A public offering of shares is a sale which is conducted based 
on a public invitation for subscription and payment of shares, 
and which is publicly addressed to a wide range of persons, the 
public (an anonymous group of subscribers). It is not considered 
a public offering if an issuer does the following with his shares: 
offers them to individuals whose regular activity is to buy, hold, 
manage and use investments, whether individually or jointly 
with other persons (e.g. investment funds); offers them to the 
existing shareholders based on their preemptive rights; issues 
them in order to divide or convert them or based on the payment 
of dividends, as well as in special circumstances determined 
by the Securities Commission. The issue of shares through a 
public offering is considered successful if the amount which was 
determined by the decision on the issue of shares as the lowest 
amount for the success of the issue was subscribed and paid for 
on time, and that amount cannot be lower than 60% of the total 
number of the shares issued in that particular issue (Art. 40 of 
the LSM).   

233 Art. 37 of the LSM.
234 Art. 50 of the LSM.
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A private placement of shares is an issue in which the invitation 
for payment and subscription of shares is made to previously 
known buyers: institutional investors, shareholders, issuer’s 
employees or a group of up to 20 persons who have the status of 
external investors. Institutional investors are domestic or foreign 
legal entities who conduct activities as investment funds, pension 
funds, banks, insurance or reinsurance companies or other legal 
entities who, based on their registered business activity can 
evaluate the relevance of the future investment in securities. 
Persons with the status of external investors are domestic or 
foreign natural or legal persons who are not shareholders, 
issuer’s employees or institutional investors.235 This method of 
issue is a lot simpler, faster and cheaper. A private placement 
of shares is considered successful if at least 90% of the total 
number of issued shares are subscribed and paid for in time (Art. 
52 of the LSM). 

The decision on the issue of shares is made by the company’s 
general meeting. During the establishment of a company, 
a memorandum of association simultaneously represents a 
decision on the issue. The essential elements of the decision 
on the issue of shares have been prescribed by the law (Art. 
26 of the LSM). The Securities Commission in the Federation of 
Bosnia and Herzegovina must give a preliminary approval. It can 
approve of the issue or it can request for amendments to the 
request, or reject the issue. Along with the request for the issue 
of shares, the issuer must submit the following: the decision on 
the issue of shares; the statute; the court’s resolution on the 
registration of issuers in the register of companies; the contract 
concluded between the issuer and the depository bank on the 
opening of the account for depositing the payments; the contract 
concluded between the issuer and the Register; fi nancial and 
audit reports; a proposal of the prospectus for the issue of 
shares; the evidence that the commission for the resolution of 
the request for the approval of the issue of shares has been 
paid; and other documents upon the request of the Securities 
Commission. 

235 Art. 2, point g-j of the LSM.
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One of the most signifi cant documents is the prospectus, whose 
content is determined by the law and the acts of the Securities 
Commission. In a public offering, this document contains the data 
on: the issuer; shares (designation of the type, class, number 
of shares being issued and the total number of shares and the 
rights they carry); the price or the method of determination of the 
price of shares and the description of the method of sequencing 
the shares, if a bigger number of them are subscribed than the 
number which is issued; the place, method, period of time and 
the time of subscription and payment; an agent and a sponsor, 
if the issue is made through agency, and the guarantor if the 
issue is made with a guarantee; the risk of investment and the 
causes of risk; the preemptive right, authorised persons and the 
scope of their authorisation, if it is included; the limitations of 
purchase, scope of limitation and people to whom it refers, if 
it is included; the issuer’s activity and business operations; the 
issuer’s liable individuals; the signed statement by the issuer’s 
liable individuals; the issuer’s depository bank and the statement 
on investment, as well as other data which the issuer considers 
relevant (Art. 33 of the LSM).  

The issuer is obliged to conclude contractual arrangements 
with the Registry of Securities in the Federation of Bosnia and 
Herzegovina, which keeps records on shares (securing and 
transferring) and with the bank which performs obligations 
towards buyers. The payments of shares are made into the 
issuer’s temporary account. 

In a public offering, once the Commission resolution on the issue 
is, a public invitation for subscription and payment of shares 
is announced in the form of an advertisement in at least one 
domestic daily newspaper, as well as on the internet website of the 
stock exchange where the shares are listed. The pubic invitation 
must include the text of the prospectus or the information on 
where the prospectus can be obtained free of charge (Art. 36 of 
the LSM). 

Upon the expiration of the deadline for subscription and payment 
of shares, or upon the fi nalisation of subscription before the 
deadline, or cancellation of the issue, the depository bank 
delivers a written report on the number of subscribed and paid 
shares to the Securities Commission and the issuer up to fi ve 
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days from the expiration of the deadline for subscription and 
payment. Based on the depository bank’s report, the Securities 
Commission delivers a resolution on the successfulness of the 
public offering of shares within 15 days and it is delivered to 
the issuer and the Registry of Securities in the Federation of 
Bosnia and Herzegovina in order to keep the record. The issuer 
is obliged to publish the report on the total amount and number 
of subscribed and paid shares eight days latest from the day the 
Securities Commission received the resolution, and the issuer is 
also obliged to deliver the report to the stock exchange and other 
organised public market in order to publish it on their internet 
website.236 The shares which have not been sold, or if the public 
offering was declared unsuccessful, cannot be included in legal 
transactions nor can they produce any legal effects. 

The Law on the Securities Market mentions the issues of shares 
without the Commission’s approval and the issues for the purpose 
of conversion, reverse stock split, stock-split and denomination as 
special issues.237 An issuer can issue shares without a preliminary 
approval of the Securities Commission:

1) during a simultaneous establishment of a joint stock company 
in accordance with the LBE;

2) when a dividend is paid by issuing new shares or in case of 
an increase of the nominal value of shares in accordance 
with the law and the issuer’s statute238;

3) during the conversion of fungible bonds into shares;
4) and in other cases prescribed by the law and by the general 

act of the Securities Commission.

The conversion, reverse stock split, stock-split and denomination 
of shares are made based on the issuer’s decision, with the 
approval of the Securities Commission, and with the concise 
prospectus. Regulations of this matter are passed by the 
Securities Commission, and these activities are carried out at the 
issuer’s expense.
 

236 Art. 40-41 of the LSM. 
237 Art. 54-61 of the LSM.
238 A contracted project is drafted in this case; Art. 54 of the LSM. 
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Conversion of shares represents the process of withdrawal of 
existing shares in a company while simultaneously issuing shares 
of another class (e.g. converting common shares to preferred 
shares). A reverse stock split is an operation which implies an 
issue of new shares with the goal to change several existing 
shares into one new share of the same class, but with a greater 
nominal value (e.g. the change of three common shares with the 
value of 50 BAM each for one common share with a value of 150 
BAM). A stock-split is an operation with the opposite effects, the 
issue for the purpose dividing one existing share into several new 
shares of the same class, but with a lower nominal value (e.g. 
dividing one common share with a nominal value of 150 BAM into 
three common shares with a nominal value of 50 BAM each).

A denomination, on the other hand, is an operation of withdrawing 
all shares of one nominal value and simultaneously issuing the 
equal number of new shares of the same class, with a proportional 
decrease in the nominal value. The class and the number of 
shares are not changed as the existing shares are exchanged for 
other shares with a lower nominal value (e.g. common shares 
with a nominal value of 100 BAM are exchanged for the same 
number of common shares with a nominal value of 90 BAM). 
Conversion and denomination can be made with all investment 
securities, whereas the reverse stock split and the stock-split can 
only be made with shares.

3.6. Share trading

Shares are negotiable (transferable) securities and hence they 
can be traded with. The only requirement to this is that they are 
registered with the Securities Commission, regardless of whether 
they are issued through a public offering or a private placement. 
Trading with shares i.e. securities generally encompasses their 
purchase and sale, as well as any other legal affair which is the 
basis for the transfer of ownership of shares/securities (e.g. 
a contract of gifting, exchanging, obtaining the shares on the 
basis of a tender of the offering regarding the takeover).239 It 

239 Art. 2, par. l of the LSM.

A reverse stock split is 
an operation which implies 
an issue of new shares with 
the goal to change several 
existing shares into one new 
share of the same class, 
but with a greater nominal 
value. 

A stock-split is the issue 
for the purpose dividing 
one existing share into 
several new shares of the 
same class, but with a lower 
nominal value. 

A denomination is an 
operation of withdrawing all 
shares of one nominal value 
and simultaneously issuing 
the equal number of new 
shares of the same class, 
with a proportional decrease 
in the nominal value. 

Trading with shares 
i.e. securities generally 
encompasses their purchase 
and sale, as well as any 
other legal affair which is 
the basis for the transfer 
of ownership of shares/
securities.



Trivun · Silajdžić · Mahmutćehajić · Mrgud220

BUSINESS LAW 

is not considered as trading if the conversion, denomination, 
reverse stock split and stock split are performed or when the 
rights of third parties are obtained over shares (the lien, the right 
of usufruct, the right to purchase and the preemptive right on 
shares).

The purchase and sale of shares in a stock exchange is conducted 
by professional intermediaries in the securities market. A client 
concludes a written contract and issues an order for the purchase 
or sale of the share/shares to a professional intermediary. An 
order is a unilateral declaration of the client’s will, addressed 
to a professional intermediary in order to take certain actions 
with securities in his own name and on behalf of the client.240 
A purchase of shares can be made through a tender offer - a 
prospective acquirer’s direct written offer to all shareholders. The 
main characteristics of the tender offer as well as the contents of 
the tender offer and the process of announcing it are precisely 
prescribed by a special law: The Law on Takeover of Joint Stock 
Companies. 

Share trading is generally free, although it can be limited by the 
law, the general act of the Securities Commission, the issuer’s 
decision or a shareholder for the benefi t of a third party.241 
However, the LSM simultaneously prescribes that any person’s 
right to purchase shares cannot be limited by the decision on 
the issue of shares, if that right has not been limited by the law, 
neither can priority be given to any person.242 An open joint stock 
company cannot limit the transfer of shares to third parties.243 

Trade with shares issued through a private placement is limited 
by the law. Shares issued in such a way cannot be sold, pledged 
or alienated in any way in the period of one year from the day 
of registration in the Registry, except in cases determined by 
the law. Those situations include the inheritance, transactions 
with the issuer (when this is permitted by the law) and with the 
existing shareholders. Another exception is the case when the 

240 Art. 84 of the LSM.
241 Art. 10 of the LSM.
242 Art. 23 of the LSM.
243 Art. 107 of the LSM.
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shares of the same class are issued through a public offering with 
the approval of the Securities Commission.244   

Apart from the limitations, there is a possibility of the prohibition 
of transfer, prescribed by the decision of the court and other 
competent authority, as well as by the Securities Commission in 
cases prescribed by the law and general acts of the Securities 
Commission.245 

3.7. Types of shares

There are various types of shares depending on the criteria of 
classifi cation. The theory and comparative jurisdictions distinguish 
the shares according to:

1) the method of determining the shareholder, 
2) the method of designating the value of a share,
3) the type of contribution,
4) the sequence of issuing, i.e. the time of the payment of 

contributions,
5) the method of payment of contributions, etc.

According to comparative laws, there are special types of shares, 
sui generis, such as tied shares, guarantee shares, golden shares, 
etc.

1) Regarding the method of determining the shareholder, 
there are two types of shares: registered shares and bearer 
shares. These days, registered shares are more common. 
There are fi ve reasons which are in favour of it: fi rst, the 
shares are issued, transferred, registered and maintained in 
a non-materialised (electronic) form; second, the company 
bodies (supervisory board, management) have access 
to the structure and personal structure of the company’s 
shareholders (e.g. which shareholders individually have an 
effect and to what extent); third, a regulatory institution 

244 Art. 53 of the LSM.
245 Art. 10 of the LSM.
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can effectively conduct supervision of the implementation of 
standards of management; fourth, tax reasons, and fi fth, a 
greater level of legal security and protection of investors is 
accomplished. Current laws in Bosnia and Herzegovina do 
not acknowledge bearer shares.

2) Regarding the method of designating the value of a share, 
there are two types of shares: shares with a nominal value 
(par value shares) and shares without par value (non-par 
value shares). A par value share includes an indication of that 
share’s value (e.g. 10 BAM, 50 BAM, 75 BAM). The amount 
is registered in the memorandum of association, the statute, 
the decision on the issue of shares, the register of issuers, 
the registry of securities and the court register. Company 
laws regularly determine the lowest nominal value of a share 
(according to the LBE, it is 10 BAM). Shares of the same 
class have the same nominal value and carry the same rights 
(Art. 195 of the LBE).

If a share’s nominal value was to fall under the legal 
minimum (e.g. 10 BAM), due to a decrease of equity 
capital (loss coverage), the company must previously 
perform the operation of reverse stock split. In general, the 
nominal value of a share is not a static category, it can be 
decreased (by a denomination or stock-split) or increased 
(by reverse stock split), based on the general meeting’s 
decision (Art. 55-61 of the LBE). The general rule of 
company law states that this type of shares in the primary 
capital market (the fi rst sale) cannot be sold below their 
nominal value. The nominal value should not be equated 
with the issue value, or with the market or exchange stock 
value. 

Non-par value shares do not contain a specifi cation of a 
par value in the amount of money, but rather specify the 
participation of the share in equity capital, in the form of 
a fraction (e.g. 1/10,000). American and Canadian law 
acknowledge them, and their issue is anexception in some 
European laws (French, English). In regards to this type 
of shares, it is important to emphasise: there are specifi c 
rules of issue, their offi cial stock exchange listing is accepted 
with caution at the stock exchange; there are possibilities of 

A par value share includes 
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various abuses; the taxes are higher in transactions. They 
are not found in our law.

3) Regarding the type of contribution, shares can be classifi ed 
into: cash shares or shares with the contribution in cash and 
shares in kind or shares with the contribution in kind (assets, 
rights). This classifi cation does not hold a great signifi cance 
in our law, apart from in two cases: fi rst, shares which are 
purchased by contributions in cash at subsequent issues, 
can be paid in instalments (up to six months), if that was 
stipulated by the decision on the issue of shares (Art. 135 of 
the LBE), the rule which does not apply to the contributions 
in assets and rights and the second case, when there are 
defects of the contribution in assets and rights (the estimated 
value which is lower than the value of noted shares or a 
company has not obtained the ownership or a transferred 
right to use has expired before the arranged deadline), then 
a change in the identifi cation of the obligation occurs, and it 
transforms from a non-monetary into a monetary obligation 
(Art. 42 of the LBE).

4) Regarding the sequence of issuing, there are: founding 
(shares of the fi rst issue) shares and shares of subsequent 
(follow-on) issues. It is very important to make a distinction, 
as according to comparative laws, particular rights which are 
in favour of the owner of founding shares can be reserved 
by the memorandum of association. That is one of the 
reasons why the OECD Principles emphasise the need for 
investors to be fully informed of the rights of shareholders 
of earlier issues, before they decide to make an investment 
in a company.

5) Regarding the method of payment of contributions, there 
are: temporary share certifi cates and permanent share 
certifi cate. This classifi cation is signifi cant as there are special 
rules pertaining to temporary share certifi cates in regards 
to what they include, in regards to their transfer and their 
cancellation (Art. 137-140 of the LBE). Temporary share 
certifi cates are temporary written documents, issued by a 
joint stock company for the payment of the nominal value 
of shares and a share premium. They are issued when the 
payment of the contribution is made in instalments and they 
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are valid until the payment of the full price of subscribed 
shares has been made.246 Final, permanent share certifi cates 
are issued to a buyer once the full amount of subscribed 
shares, including the share premium has been paid. Final 
shares are the ones issued regularly in practise so far.

4. CORPORATE GOVERNANCE AND BODIES 
    OF A JOINT STOCK COMPANY

4.1. Defi nition and principles of corporate governance

In an institutional sense, corporate governance in a joint stock 
company (a company, corporation) is defi ned as a system of 
bodies that manage and control the company. The focus is on 
shareholders, and on the selected and appointed bodies and 
on business functions of management and control. Such a 
defi nition seems quite narrow. However, according to a broader 
defi nition, corporate governance refers to the system of relations 
and mechanisms, established by legal regulations and a good 
corporate practice, between the shareholders (investors) and the 
company, the shareholders and company bodies, and the bodies 
alone, in achievement of the goals, authority, rights, obligations 
and liabilities for the purpose of successful business operations 
and the company’s development, including the holders of various 
material interests.    

In legal terms, corporate governance implies a distribution of 
rights, obligations and liabilities. Led by their own interests, the 
participants may have incompatible (opposite) goals which refl ect 
in and through bodies, which ought to establish an acceptable 
degree of balance (equilibrium) of relations and interests (e.g. the 
relations between strategic shareholders and the minority).The 
legal framework of these relations, connections and procedures 
is the law, the acts of a regulatory institution (The Securities 
Commission), international sources (The EU directive, OECD 
Principles), autonomous acts (statutes, decisions of the general 

246 Art. 137 of the LBE.
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meeting and other bodies), and a good international and home 
practice of corporate governance, as a category of the instructive 
character.     

The principles of corporate governance are:

1) The principle of equal treatment of shareholders. This is a 
universal principle which has been accepted in the national 
legal systems, as well as in the European law (Art. 42 of The 
Second Directive). It is directed towards the protection of 
shareholders from the acts of the general meeting and of the 
company bodies. The principle of equal treatment includes an 
equal position of all shareholders under the same conditions 
and an equal treatment of all shareholders who are in the 
same rank, depending on the class (type) of shares. The 
implementation of this principle does not imply an absolute 
equality of shareholders. 

2) The principle of protection of minority. It can be said that 
this principle is one of the most current principles. Basically, 
there are two categories of shareholders: shareholders as 
managers and shareholders as savers (small savers), whose 
interests are often in confl ict. This principle exists in other 
laws as well. It was developed by legal regulations whose 
goal is to establish the balance between small and big 
shareholders. Minority rights can generally be divided into 
preventive rights, exercised within a company towards the 
bodies – the general meeting (before convening the general 
meeting or once it has been convened) and the supervisory 
board, and the rights of the external and judicial control.

In most cases, the main criteria for exercising the minority 
right is a legally prescribed percentage (%) of voting shares 
which a shareholder or a group must have in order to obtain 
the capacity to sue in the protection of their rights (Art. 243-
244 of the LBE, Art. 256 and Art. 285 of the LBE). As pointed 
out above, in order to exercise some rights, the capital 
threshold247 is not important, if all other legal requirements 

247 The capital threshold is the smallest percentage, that is, a participation in the capital which a shareholder must have in order to obtain 
certain rights. 
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have been met (Art. 255 of the LBE). According to the LBE 
and comparative laws, the capital threshold ranges between 
5% and 10%, and in some cases up to 20% of equity 
capital. Legal norms of preventive protection of minority are 
imperative, and therefore these rights cannot be excluded 
nor limited by the company’s statute.

The rights of minority shareholders to external control and 
the judicial protection are: the right to fi le an appeal for 
objecting to and cancelling the general meeting’s decision 
(an individual claim)248, due to procedural mistakes, and 
the right to request of the Securities Commission to appoint 
an external auditor, if the general meeting had rejected 
the proposal made by a qualifi ed minority (with more than 
20% of voting shares). Administrative control (e.g. of the 
ministries) has not been prescribed as in some laws (French, 
English).

In our corporate governance practice, more and more 
attention is given to the matter of introducing a derivative 
lawsuit, according to which a shareholder would have the 
right to take legal actions (a lawsuit) before the court, in the 
name and on behalf of the company, and against its bodies, 
other shareholders or third parties, if the company and, 
indirectly, the shareholder have sustained a certain damage. 
A derivative lawsuit is present in Anglo-Saxon law but not in 
continental law.

3) The principle of the dual structure of the bodies. While the 
above principles are accepted as universal, this principle is 
not treated as such. Basically, in comparative laws there are 
three systems (models) according to which the company 
bodies are structured. They are the following:

a) one tier board system (single board) which can be found 
in the countries with Anglo-Saxon law and in some 
countries with continental law (Italy, Greece, Ireland) 
where there is one board (the management board, the 
management) appointed by the general meeting;

248 Art. 258 of the LBE.
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b) two tier system (dual board), the representative of 
which is German law, with it being accepted along with 
its specifi c features in a great number of countries in 
transition (Czech Republic, Hungary, Poland, Lithuania), 
where the general meeting appoints the supervisory 
board, while the supervisory board appoints the 
management, and 

c) a system of options (mixed system) is accepted in a 
number of countries where the possibility of choice is 
given- to choose between a one tier system and a two 
tier system (law of the European Union).

The organisation of the bodies of companies in the Federation 
of Bosnia and Herzegovina is set on a two tier basis. The 
general meeting selects the supervisory board, exclusively 
as a mandatory and a collective body. The supervisory board 
supervises the management, which can be a collective body 
(a director and executive directors) or an individual, only the 
director, the manager (Art. 275 of the LBE). It is determined 
by the statute of a company who can be a member of the 
supervisory board, and certain limitations are prescribed by 
the law. In principle, these can be shareholders, individuals 
outside of the company (experts) and employees. In 
practice, the individuals from the circle of shareholders and 
the experts outside of the company are most frequently 
chosen. A director and the members of the management 
can be shareholders or individuals who do not belong to the 
category of shareholders, providing that they have the status 
of employees as that arises from the nature of their function 
(Art. 275 and 277 of the LBE).  

4) The principle of status hierarchy and functional independence 
of bodies. In terms of the relations between company 
bodies, contemporary legal theory abandons the idea 
of a complete hierarchy and the division of bodies into 
“higher and lower”. Classic theory starts from the fact that 
shareholders/investors are principals, whereas the formed 
bodies, especially the management, are agents who work 
in the name of and on behalf of the investors. Nowadays, 
the apprehension regarding a conditional hierarchy of the 
company bodies is present as well as the apprehension 
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regarding the independence and autonomy of the bodies 
within the rights, obligations and liabilities prescribed by the 
law. Within the range of their legally determined position, 
every body of the company is “the highest”. 

A certain distinction ought to be made in order to understand 
the positions and relations between the company bodies. 
Namely, in terms of status (selection, nomination, 
appointment), it should be accepted that there is a hierarchy 
on the relation between: the general meeting-supervisory 
board/the management board - the management/the 
board of managers, i.e. the general meeting – audit board/
supervisory board. The general meeting is “the highest” 
body of a company which is chosen and appointed by the 
supervisory board (Art. 246 and 259 of the LBE). From 
that standpoint, a conclusion can be made that there is an 
ascendancy of owners, i.e. investors. There is a mandatory 
submittal of a report, and the supervision of operations of 
selected and appointed bodies, which refl ects the conditional 
hierarchy.  

However, functionally speaking, there is the autonomy and 
independence of every body, in the scope of the position 
prescribed by the law and by the statute. The law and the 
statute of a company stipulate the authority of the supervisory 
board and management, along with the audit board, which 
make decisions and implement decisions within the scope of 
their operations. They are also held liable for these decisions. 
Within the framework of these authorisations, these bodies 
hold an independent discretion. Therefore, the scope of their 
infl uence does not derive from the mandate of “a higher” 
body, but rather very often from the law.  

The functional autonomy and independence of the supervisory 
board, management and the audit board is refl ected in the 
following: the legal authority of a body cannot be delegated 
to other bodies (from the general meeting to the supervisory 
board, from the supervisory board to the management and 
vice versa); the general meeting could not legally make a 
decision by the authority of the supervisory board or the 
management, without their consent; the supervisory board 
and the management can initiate legal proceedings  to object 
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and cancel the general meeting’s decisions, if there is a 
legal requirement or other reasons (Art. 258 of the LBE); a 
member of the supervisory board and of the management 
can object to a decision made by the general meeting before 
the court. Hence why some authors have the standpoint that 
the position of a director is sui generis, as his duties are 
fi duciary.    

5) The principle of incompatibility of membership in the selected 
and appointed bodies. Two imperative rules which determine 
the incompatibility of membership in company bodies and 
outside of the company exist in laws where the two tier 
system of organisation of corporate governance is accepted. 
The status of shareholders is compatible with the choice of 
a selected body (the supervisory board or the audit board) 
or to an appointed body (the management). If a company 
body is selected/appointed, then the rules of incompatibility 
of functions apply to it.

In law of the Federation of Bosnia and Herzegovina, the 
principle of incompatibility is refl ected in the following:

a) a director and a member of the management of a 
company (executive director) cannot be a chairman or a 
member of the company’s supervisory board at the same 
time. The function of management is separated from the 
function of running a company (Art. 264 of the LBE);

b) a chairman and a member of the audit board cannot be 
a chairman or a member of the supervisory board nor a 
director or an executive director (Art. 284 of the LBE);

c) individuals with the status of employees in a company 
(employer) cannot be a chairman and a member of the 
audit board, regardless of whether they are hired on 
temporary contracts or permanent contracts, working 
full time or part time (Art. 284 of the LBE, Art. 19-20 and 
29-30 of the Labour Law249). The status of an employee 
is compatible with the membership in the supervisory 
board or in the management. The practice confi rms this 
rule.  

249 The Offi cial Gazette of the Federation of Bosnia and Herzegovina, 43/99, 32/00 and 29/03.
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The principle of incompatibility of functions (membership) 
is not only kept within the scope of a company, but it also 
ranges outside of the company. 

6) The principle of prohibition of competition (“a non-competitive 
clause”). The principle of prohibition of competitive actions of 
selected and appointed bodies towards a company is widely 
accepted in comparative legal systems by prescribing the 
”non-competitive clause”. It does not pertain to shareholders/
members, as it is the case with partnerships (GP, LP). In 
some laws, true, it pertains to company members during a 
private placement of shares, and in our law, it pertains to 
cases when a shareholder has the status of an employee 
(has concluded an employment contract with the company/
employer) at the same time. The principle of a non-
competitive working includes the chairman and the member 
of the supervisory board, director, executive directors and 
procurators (regardless of the type of procuration), who 
cannot be:

a) members of the supervisory board or management or 
procurators of another company;

b) employees of another company and
c) craftsmen/tradesmen or employees at a craftsman/

tradesman, providing that, if with that attribute they 
would participate in an activity which is or which might 
be in a competitive relation to an activity of the fi rst 
company (Art. 34 of the LBE).

Due to a defi ned term of competition being broad, this principle 
is broad as well. “Participation” in the competitive activity 
of a company occurs when decisions are made and actions 
taken whereby a competition of a company is performed or 
might be performed, regardless of the registered activity or 
the provisions of the other company’s statute. Besides, the 
competition does not have to be implemented in reality. The 
fact that a relation of competition might occur in the future 
is suffi cient, i.e. “an imminent” competence is suffi cient. 
Breaking the rule regarding the prohibition to compete 
entails liability.
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7) The principle of the absence of confl ict of interests (“a confl ict-
free rule”). The matter regarding the confl ict of interest is 
often reviewed within the scope of the competitive right 
or vice versa. However, the differences regarding what it 
incorporates and the differences regarding penalty exist. The 
principle of the absence of confl ict of interests implies that an 
individual (a member of the supervisory board/management 
board, the audit board), considering his status or role, cannot 
act or enter legal relations in which his position or role (his 
own interest) and the interest of a company are in confl ict. 
These are usually fi nancial interests. Unlike the principle of 
the prohibition of a company to compete, breaking of this 
rule can also be done by a shareholder. 

In regards to a shareholder, this principle states that:

a) a shareholder cannot vote, in person or through a 
proxy holder, regarding the decisions which pertain to 
his actions, liability and claim of a company against the 
shareholder, as above (Art. 199 of the LBE);

b) a shareholder cannot conclude a contract with a 
company, whereby a company would give or guarantee 
a shareholder prepayments, loans and credit for the 
purpose of purchasing shares (Art. 237 of the LBE);

c) a shareholder cannot use a company to accomplish 
personal goals which are contrary to the goals of a 
company;

d) a shareholder cannot manage a company as if it was his 
own property (Art. 6 of the LBE).

For the purpose of preventing the confl ict of interest, a 
chairman of the supervisory board, a director, an executive 
director, a chairman and a member of the audit board are 
obliged to:   

a) not to take actions which have been emphasised for 
shareholder in advance, even if they are shareholders 
themselves;

b) report to the supervisory board every direct or indirect 
interest in other legal entity with which a company has 
or intends to enter into a business relationship. There 
is an indirect interest if a chairman or a member of the 
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supervisory board, a director or an executive director is 
related (with his role, position) to a third party which is 
in a legal relation to other legal entities (e.g. a bank) or 
if a status of an individual with an infl uence has been 
obtained;250

c) to get a consent from the supervisory board beforehand 
to close particular legal actions with a company – a 
credit agreement, a loan agreement, an agreement on 
bail, a contract of prepayment, a contract of guarantee, 
a contract of bill-of-exchange accept and a contract 
of availed bill of exchange, a contract of assurance, 
according to some laws. In some laws, this is not 
necessary if the contracts are concluded under usual 
circumstances.  

4.2. Bodies of a joint stock company

Investors of capital, investors govern joint stock companies. 
Therefore, prima vista, is the expression of the ownership structure 
“over a company” as it is a case with other types of business 
organisations. Recently, the legal theory has been moving towards 
abandoning the theory of mandate, according to which the general 
meeting is “the highest” body of authority and management and 
which approves of the mandate of other company bodies. In fact, 
the classic theory on agencies starts from the fact that investors 
are the most important, and that the company bodies are agents. 
The theory, just like the legislations, is more and more apt to the 
statement that the law and the statute should clearly determine 
the position and the authorisations of each body of a company 
between which there would be no hierarchy. Abandoning the 
theory on legal hierarchy of the company bodies implies that 
each body in a company is “the highest”, within the scope of its 
position, right, obligations and liabilities prescribed by the law. 
This essentially makes space for strengthening the function of 
the management, understood as a management board, board of 
managers or supervisory board in broader sense.251 

250 Art. 6-9 and Art. 40 of the Ordinance on Management of Joint Stock Companies. 
251 Henn, H. G. (1970) op. cit., p. 343.
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The bodies of a joint stock company can be structured differently, 
which is refl ected in the legislative practice of the comparative 
legal systems. Which system (model) of corporate governance 
is applied in the legislation is questioned in fact. Generally, 
worldwide there are three main systems of governance: Anglo-
American, German and Japanese, with their variations.252 
According to the LBE, the bodies of a joint stock company are: 
the general meeting, supervisory board, management, and audit 
board.

4.2.1. General meeting

Generally, the general meeting of a joint stock company is a 
mandatory body of governance which consists of all shareholders 
as permanent investors of capital, and which demonstrates the 
totality of will of a joint stock company. More precisely, the general 
meeting is a representative of the will of shareholders in which the 
decisions on merits are made by owners of voting shares under 
the law and within the status of shareholders. According to the 
old legal theory, which emphasises the principle of hierarchy of 
company bodies, the general meeting is defi ned as the supreme 
body of governance, the highest authority, i.e. the only sovereign 
body of shareholders of a company.253 Furthermore, in practice 
it does not function as the most important body, as it would be 
expected according to its rulings. This is due to rare holdings of 
the general meeting, as well as due to the inability or disinterest 
of all company members to actively be involved in operations, 
and also due to its insuffi cient expertise. 

The conceptual meaning of the general meeting indicates the 
following characteristics: a general meeting is a mandatory 
body of a company; it is a body of all shareholders as they can 
participate in its operations; they can make decisions, in theory, 
shareholders are the owners of voting shares; the authority, 
functioning and decision-making of the general meeting is within 

252 For more details see: Mazullo, Geoffrey (1998) Upravljanje dioničkim društvima - uvod u osnovne koncepte [The governance of Joint 
Stock Companies: Introduction to Basic Concepts], Sarajevo: USAID.

253 Bartoš, Milan (1933) Privatno pravo [Private Law], Beograd, p. 295; Strezoski, S. (1977) op. cit., p. 107; Vrbanić, J. (1909) op.cit, p. 
57; Prica, R. (1976) op. cit., p. 76.
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the limits of the law and the statute of a company, which is 
in accordance with the theory regarding the regulation of the 
bodies of a joint stock company.  

There is a different classifi cation of general meeting of a joint stock 
company. The main criterion is the method of convening, and less 
often the types of authority. Comparative laws make a distinction 
between: a general, regular and extraordinary (English law) or 
regular and extraordinary continental law). A general meeting 
is a founders’ meeting convened in the manner and within the 
deadlines prescribed by the law. A regular general meeting is a 
general meeting which is held semi-annually or annually, under 
usual circumstances for the matters of its regular authority.254 It is 
convened by the supervisory board, on own initiative, a proposal 
of the management or a request of authorised shareholders, and 
it can be convened by an authorised shareholder or a group 
of shareholders under the requirements specifi ed by the law. 
An extraordinary general meeting is convened “as required”, 
but most frequently when exceptional situations occur or when 
a company encounters special circumstances. In terms of this 
general meeting, the number of conveners (the supervisory 
board, shareholders who represent a specifi c percentage of 
equity capital) is expanded by the law or by the statute.255

Our law distinguishes three types of general meeting: a statutory 
meeting, convened by founders for the matters regarding the 
establishment of a company, as discussed previously (Art. 119-
123 of the LBE); a regular general meeting, which is convened at 
least once a year by the supervisory board;256 and an extraordinary 
general meeting, which can be convened by a shareholder or a 
group of shareholders with more than 10% of the total number 
of voting shares, it can also be convened by a member of the 
supervisory board and by the audit board. The audit board is 
authorised to request a convention of the session of the general 
meeting when it is regarded that the interests of shareholder are 
impaired or when irregularities in the work of the chairman or 
members of the supervisory board, a director or the members 

254 Art. 181-193 of the Trade Law of Bosnia and Herzegovina (1883) mention only the general and regular general meeting.
255 See Art. 10-27 of the Ordinance on Management of Joint Stock Companies.
256 Art. 241-242 of the LBE.
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of the management have been determined.257 Special rules are 
prescribed by the law in regards to the following general meeting 
of a bank.258 

The general meeting (regular or extraordinary) consists of all 
shareholders (Art. 240 of the LBE), regardless of the class of 
shares they own.259 The integral part of “the shareholding 
democracy” is the participation of shareholders in the operations 
of the general meeting. Therefore, the basis of the membership 
in the general meeting is the capital invested in a company, 
rather than the employment or being engaged in operations. In 
the systems where one person can own all shares of a company, 
the function of the general meeting is performed by that single 
shareholder. The right to make decisions belongs to a shareholder 
who has been on the list of shareholders at the Registry for 30 
days prior to the date the general meeting was held or until the 
last working day which preceded that deadline, if it had fallen 
on a non-working day.260 The credible evidence is the statement 
of a shareholder’s account which the shareholder has with the 
Registry of securities.

The right to participate in the operations and decision-making at 
the general meeting in a joint stock company can be exercised by 
the shareholder in person or through a proxy holder, who must 
act in accordance with the guidelines given by the shareholder, 
and if the proxy holder has not been given any guidelines, he 
will act in accordance with a reasonable judgement for the best 
interest of the shareholder- the principal. The proxy to participate 
in the operations and decision-making at the general meeting in 
a joint stock company is given in the form of a written statement, 
signed by a shareholder – principal and a proxy holder, and it 
is delivered to a joint stock company in person, by post, fax 
or by e-mail, within the deadline determined by the statute or 
by a decision of a company in regards to the registration of 
shareholders for the purpose of participating in the operations 
of the general meeting. The proxy becomes null and void if a 

257 Art. 286 of the LBE.
258 Art. 29d of the LoB.
259 In some laws (American), the membership in a company is given to shareholders who own voting shares. 
260 Art. 241 of the LBE.
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shareholder – principal gets registered to participate and attend 
the general meeting with an explicitly stated intention to vote 
in person, and then by issuing the proxy to another person 
or by cancelling the proxy in the form of a written statement 
signed by a shareholder – principal, with the effect on the day 
it is delivered to a company, and on the day it is listed at the 
Register in charge of the transfer of shares by a shareholder – 
principal. 

In order for the general meeting to function, the following matters 
are relevant: the convening of a general meeting, notifi cation of 
the agenda, place and time of holding a general meeting, quorum 
of work and of the decision-making, management of operations 
of the general meeting, authorisations, voting and objections to 
the decisions made by the general meeting.

The fi rst matter pertains to the holding of the general meeting. 
According to the regular course of events, the general meeting 
can be held by the supervisory board, and according to the law, 
a request for the holding of the general meeting can be made by: 

a) a shareholder or a group of shareholders with more than 
10% of the total number  of voting shares;

b) a member of the supervisory board;
c) the audit board.261

A request for the holding of the general meeting, with the 
proposal of the agenda is submitted to the supervisory board in 
a written form. The costs of holding the general meeting fall at 
the expense of a company. 

The second matter is related to notifying the members of the 
general meeting of the agenda, of the place, time and the 
commencement of the operations of the general meeting. In 
principle, the general meeting is held in the centre of a company. 
The notifi cation of the agenda, place, date and time of holding the 
general meeting, and of the manner in which the authorisation 
is given and of the manner in which the voting is made at 
the general meeting must be announced in at least one daily 

261 Art. 244 of the LBE.
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newspaper which is issued in the Federation, at least 20 days 
prior to the scheduled date for holding the general meeting.262

If the holding of the general meeting is set outside of the place of 
the head offi ce of a joint stock company, then the announcement 
must be referred at the same period to every shareholder by a 
registered letter, telefax or by e-mail, on the address provided 
on the list of shareholders maintained at the Registry. Beside 
the announcement and delivery of the announcement, a public 
joint stock company must ensure that there is an additional 
announcement on its web site if it has one, and if it does not 
have one, then that announcement will be posted on the web 
site of the Securities Commission. 

The third matter pertains to the quorum of operations and 
decision-making of the general meeting. The general meeting 
can make decisions if more than 30% of the total number of 
voting shares is represented in it. If the quorum of decision-
making has not been accomplished once 60 minutes have 
passed from the scheduled time of the commencement of the 
general meeting, then the holding of the general meeting will be 
cancelled, and the convener of the general meeting is obliged 
to make an announcement regarding the next holding of the 
general meeting at least 15 days and at the latest 30 days from 
the initially set day for the holding of the general meeting. In a 
case of the new holding of the general meeting, the decisions 
can be made if there is more than 10% of the total number 
of voting shares. A greater percentage can be determined by 
the statute of a company, although a smaller percentage of the 
above amount cannot be determined. Rarely, a chairman of the 
general meeting would cancel the operations of the general 
meeting up to 15 days, with the determination of the exact date 
and place of the continuation of the operations of the initiated 
general meeting263.   

The general meeting makes decisions with a two-thirds majority 
of the included voting shares regarding the matters as explicitly 
regulated (e.g. increasing and decreasing equity capital), includ-

262 Art. 242 of the LBE.
263 Art. 245 of the LBE.



Trivun · Silajdžić · Mahmutćehajić · Mrgud238

BUSINESS LAW 

ing a separated voting according to the classes of shares. With a 
simple majority of the included voting shares, and with the joint 
voting including all classes of shares, the general meeting makes 
decisions regarding all other matters according to the authori-
sation, apart from elections of the members of the supervisory 
board and of the audit board as special rules apply to them.264 

The authority of the general meeting stems from its position as 
a body which expresses or represents the totality of the will of 
investors of the capital, the owners of the company. Therefore, 
it makes decisions on strategic matters which should be 
implemented within a certain period of time, whether by the next 
general meeting or for a longer period of time. The authority of 
the general meeting is usually divided into legal and statutory. 
The legal authority includes the matters explicitly put into its 
scope of decision-making by the law. The statutory authority is 
determined by the will of the general meeting alone, without 
any reference to individual legal authorities of other bodies (the 
supervisory board, directors).

According to positive law,265 a legal authority of the general 
meeting includes making decisions on the following matters:

1) the increase and decrease of equity capital;
2) the issue of new shares of the existing or new class and the 

issue of bonds and other debt securities;
3) the limitation or exclusion of the preemptive right on new 

shares, with a decision regarding the issue of shares of the 
existing or new class;

4) the adoption of the annual report of a company, which 
includes the fi nancial report and auditors’ reports, and the 
reports submitted by the supervisory board and the audit 
board;266

264 In companies where the participation of the state capital is higher than 50% and which are in the process of privatisation regulated 
by the act of the Government of the Federation of Bosnia and Herzegovina it can be determined that at the general meeting of a 
company the decisions are made regarding all or particular matters with a majority of votes higher than two-thirds or simple majority 
and according to its authority; Art. 248 of the LBE. 

265 Art. 246 of the LBE.
266 At the general meeting, the decisions must be made regarding the annual account of a company, which includes a fi nancial report and 

an auditor’s report, the reports submitted by the supervisory board and by the audit board and the report on the distribution of profi t 
or the method of covering losses for that fi scal year. These decisions must be made at the latest six months from the completion of 
the fi scal year; Art. 248 of the LBE. 
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5) the distribution of profi t and the payment of the dividend;
6) the method of the loss coverage;
7) the merger by formation of another company with other 

companies and merger by absorption of other companies 
to a joint stock company or the merger by absorption of a 
joint stock company to another company; 

8) the change of the form of a joint stock company and a split 
of a joint stock company;

9) the dissolution of a joint stock company with the initiation 
of the liquidation proceedings and the approval of the initial 
liquidation balance sheet and of the balance sheet upon the 
cessation of the liquidation process;

10) the purchase, sale, exchange, fi nancial leasing; taking out 
loans or granting loans, and other transactions, directly or 
by subsidiaries, during a fi scal year in the scope bigger than 
one third of the book value of the assets of a joint stock 
company according to the balance sheet at the end of the 
previous year, as well as a transaction in a smaller scope, for 
the approval of which is authorised the supervisory board, if 
such a proposed transaction has not been approved of with 
an unanimous decision;

11) the selection of and the dismissal of the members of the 
supervisory board individually;

12) the selection of the external auditor and the selection and 
the dismissal of the members of the audit board;

13) the establishment, reorganisation and liquidation of the 
subsidiaries and the approval of their statutes;

14) compensation payments for members of the supervisory 
board and of the audit board; 

15) amendments to the provisions of the statute which pertain 
to the matters of increasing and decreasing equity capital, 
the issue of new shares, merger by formation of a new 
company with other companies and merger by absorption 
of other companies, changes to the form and split of a joint 
stock company or other matters that the general meeting 
makes special decisions about in accordance with the law 
or the statute of a company. The effect of these special 
decisions includes the change to particular provisions of the 
statute of a company;

16) the exclusion of fi xed assets in non-privatised companies;
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17) other matters which are important for the operations of a 
joint stock company, in accordance with the law and the 
statute of a joint stock company.

One of the most current matters in comparative laws is protecting 
the minority, the small shareholders. In positive law, the rules 
regarding the protection of the minority are refl ected, especially, 
in the following: the right to request for a convention of the 
general meeting; the right to make amendments to the agenda; 
the right to request an audit to be conducted by an external 
auditor; the right to object to and to request a cancellation of the 
decisions made by the general meeting, and the right to request 
to purchase new shares of a company. 

4.2.2. Supervisory board

In comparative legal systems there is no unifi ed resolution to 
or a name for company management body or bodies chosen by 
and appointed by the general meeting of a joint stock company. 
In fact, a legal position of this body or these bodies, to a great 
extent, provides basic features of models (systems) of managing 
which are known worldwide. With regard to these bodies, there 
are: a one tier system whereby the general meeting chooses one 
body (supervisory board, the management board, directory) and 
a two tier system where there are two bodies (supervisory board 
and management board) at the same time, and this classifi cation 
is typical of German and older French law.

Due to the comparative legal theory not being unique in the term 
or the conception itself, it is not unique in defi ning the position 
of this body or of these bodies. Hence, this body is considered 
to be the body of managing a company or the body of execution 
or the body of execution and management.267 Starting from the 
positively legal resolutions, a following defi nition of a supervisory 
board can be given: it is a mandatory and an expert body of 
a joint stock company which is selected and appointed by the 
general meeting, and which performs a function of managing 

267 Hämmerle, H. (1960) op. cit., pp. 554-578; Mazullo, G. (1998) op.cit., p. 12; Stražnicky, Milorad (1939) Tumač trgovačkog zakona 
[Interpretation of the Trade Law], Zagreb, p. 278; Bartoš, M. (1933) op.cit., p. 283; Vrbanić, J. (1909) op.cit., p. 61.  
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a company between the two conventions of it and makes 
competent decisions from the domain of the operational running 
of business and of strategic management.    

The main features of this body are: it is a mandatory body of 
a company; it is a professional body and the members of this 
body must have certain expert and professional knowledge and 
experience; it is chosen and appointed by the general meeting; it 
runs a company between two conventions of the general meeting; 
it makes decisions on merits from the domain of the operational 
running of a company and of the strategic management of a 
company; it is under the control of the general meeting, and 
it controls the activities of directors, i.e. the management of 
a company. The supervisory board is an autonomous and 
independent body with the position and functions specifi ed by 
the law and the statute.   

The minimum number of members of the supervisory board 
is regularly determined by the law, but it is rarely a maximum 
number. The supervisory board consists of a chairman and at 
least two members who are appointed and appointed by the 
general meeting, providing that the number of the members 
of the supervisory board is odd268. In every particular case, 
the statute of a company determines the exact number of 
the members of this body. The general meeting chooses and 
appoints every person individually. The statute of a company can 
determine the vice president or the method of choosing a person 
who is to act on behalf of the chairman of the supervisory board. 
The chairman and the members of the supervisory board are 
listed in the registry at the Securities Commission269. 

The chairman and members of the supervisory board are 
appointed at the same time for the period of four years, providing 
that upon the termination of two years from the day they were 
appointed, the general meeting of a company votes in regards 
to the trust of the members of this body. The same person can 
be appointed for a chairman or a member of the supervisory 
board more than once without limitations. The general meeting 

268 Art. 259, par. 1 of the LBE.
269 Art. 259, par. 4 of the LBE.
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may dismiss the chairman and the members of the supervisory 
board prior to the expiration of the period for which they had 
been appointed: 

1) when the supervisory board or its particular member loses 
the shareholders’ trust,

2) when the general meeting refuses to adopt the company’s 
annual report, which includes the fi nancial report and 
auditor’s report, supervisory board’s report and audit board’s 
report,

3) when the general meeting confi rms the liability of a chairman 
and of the members of the supervisory board for the damage 
caused to the joint stock company,

4) and in other cases determined by the statute of a joint stock 
company.270 

A director and a member of the management of a joint stock 
company cannot be a chairman and a member of the supervisory 
board or of the managerial body in companies or institutions, in-
cluding, but not limited to: funds, banks, agencies, committees.271 

A potential member of the supervisory board can be proposed 
by a shareholder or a group of shareholders with at least 5% of 
voting shares. A proposal is submitted in writing, within eight 
days from the day the announcement regarding the convening 
of the general meeting was announced, and the agenda of the 
general meeting should include the matter of the election of a 
chairman and a member of the supervisory board. This should 
be interpreted so that a complete list of candidates for the 
supervisory board cannot be proposed. The candidates who have 
applied to be a chairman or members of the supervisory board 
must submit a written statement regarding the acceptance of the 
candidacy prior to the election.272

270 Art. 259 of the LBE.
271 A shareholder with 50% and more shares, a director and a member of the management of any joint stock company as well as an 

owner with 50% and more of the ownership, a director and a member of any limited liability company cannot be a chairman and 
a member of the supervisory board or management board in companies with a higher state capital or institutions. A chairman or a 
member of the supervisory board or management board of a company with a majority state capital or institutions cannot at the same 
time be a chairman or a member of the supervisory board or management board of another company or institution. These limitations 
do not pertain to the members of the supervisory board of a business entity with a majority state capital, who are nominated before 
the private capital; Art. 264 of the LBE.

272 Art. 261 of the LBE.
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The members of the supervisory board are selected by voting, 
wherein a number of votes which is equal to the number of 
members of the supervisory board which are being selected 
belongs to every voting share. The total number of votes carried 
by each ballot paper is disposed of equally onto all candidates 
whose names are circled on the same ballot paper. Candidates 
who got the highest number of votes are declared the members 
of the supervisory board by the general meeting. At the fi rst 
founding session of the supervisory board, which is convened 
by the secretary of a company within 15 days from the day the 
general meeting was held, the supervisory board elects one of 
its members to be the chairman of the supervisory board. The 
supervisory board can dismiss a member of the supervisory board 
from being a chairman, and at the same time it can nominate of 
one of the members to be a chairman of the supervisory board273. 
The chairman and the members of the supervisory board are 
elected at the statutory meeting during the fi rst mandate274.

A chairman and the members of the supervisory board conclude 
a contract, approved by the general meeting with a joint stock 
company. A contract is signed by a director on behalf of a joint 
stock company, in accordance with the approval of the general 
meeting. In regards to the functioning of the supervisory board, 
it is important to emphasise the following: the supervisory 
board operates in sessions which are managed by a chairman. 
A session of the supervisory board is held at least once in three 
months. The session of the supervisory board is convened by a 
chairman of the supervisory board. In order for a session to be 
convened, a quorum of two thirds of the total number of members 
is necessary. The supervisory board makes decisions with a 
plurality of the present members. A chairman and a member of 
the supervisory board cannot vote regarding the matters which 
refer to themselves. Individuals who are not members of the 
supervisory board can attend the session on the basis of the 
written invitation received from the chairman of the supervisory 
board275.

273 Art. 262 of the LBE.
274 Art. 263 of the LBE.
275 Art. 268 of the LBE.
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The supervisory board of a joint stock company has the authority 
to:

1) supervise operations of a joint stock company;
2) supervise the operations of the management;
3) adopt a report provided by the management regarding the 

operations by semi-annual and annual account, with the 
balance sheet and the demonstration of the balance of 
success and with the audit report;

4) submit the annual report on business operations of a joint 
stock company to the general meeting and this report 
must include the auditor’s report, the report regarding the 
operations of the supervisory board and of the audit board, 
and the business plan for the following year;

5) elect a chairman of the supervisory board;
6) propose the distribution and the method of using the profi t 

and the method of covering the losses;
7) approve of the purchase, sale, exchange, taking on 

leasing and other transactions of property, directly or by 
subsidiaries during the fi scal year in the scope of 15% 
to 33% of the book value of all assets of a joint stock 
company; 

8) nominate chairmen and members of the compensation 
board and of the board for appointment; 

9) appoint ad hoc commissions and determine their 
incorporations and their tasks;

10) convene the general meeting; and 
11) approve of the issue of new shares of the existing class in 

the amount of up to one third of the total of the nominal 
value of existing shares and it determines the amount, the 
time of the sale and the price of the shares, which cannot 
be lower than the average market value of the existing 
shares of the same class 30 consecutive days up to the 
decision was made276.  

The exposed scope of the operations is specifi ed by regulations 
as the minimal scope of jurisdiction and it can be broadened by 
the statute of a company. A chairman and the members of the 
supervisory board have fi duciary obligations which stem from 

276 Art. 269 of the LBE.
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the nature of the function they perform. They must perform 
their obligations and liabilities in accordance with the interests 
of a shareholder and of a joint stock company and they cannot 
perform an activity concurrent to the activity of a joint stock 
company without a notifi cation and consent of other members 
of the supervisory board. Moreover, they must report to the 
supervisory board every direct or indirect interest in the legal 
entity with which a joint stock company has or intends to enter 
a business relationship. In a situation of making decisions 
regarding the matters which pertain to the relation of a joint 
stock company and other companies in which a chairman  and a 
member of the supervisory board have a direct or indirect fi nancial 
interest277. 

A chairman and the members of the supervisory board have 
unlimited liability and are held liable for damages caused by not 
completing or completing their obligations irregularly, whereas a 
joint stock company has the right to compensation for the damage 
sustained. The chairman and the members of the supervisory 
board are liable for the damage that a joint stock company has 
sustained if contrary to the provisions of the LBE, of the statute 
of a joint stock company and contrary to the decisions made by 
the general meeting if they have:

1) returned the payments to shareholders;
2) paid off the dividend to shareholders;
3) paid interest to the owners of bonds of a joint stock company;
4) noted, obtained and purchased shares;
5) sold the property of a joint stock company;
6) made payments after a joint stock company had gone 

bankrupt;
7) extended deadlines for loan repayments to a joint stock 

company;
8) issued shares on the basis of a conditional increase of equity 

capital.

A joint stock company can waive claims once three years have 
passed since the day the request for the compensation was 
made, if the general meeting approves of the waiver, and if the 

277 Art. 270 of the LBE.
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shareholders who own at least 10% of voting shares did not 
make an objection to it278.

A chairman and the members of the supervisory board have the 
right to request for all details on the business operations and 
on the presence of the members of bodies at the sessions of 
the supervisory board. The chairman and the members of the 
supervisory board have the right to attend the sessions of the 
management of a joint stock company279.

4.2.3. The management

The general principle of corporate law, adopted in comparative 
legal systems is that, besides the general meeting, there must be 
a governing body (the supervisory board, the board of managers, 
the management board) as well as an individual or individuals 
who perform the function of operative management of a company 
or management in a narrower sense.280 There are various 
systems of organisation of corporate governance. According 
to one system, the governing authority appoints, along with 
its members and partly non-members, the executive directors, 
whose role is usually performed by a chairman of the governing 
authority who is the chairman of a company at the same time. 
According to another system (model), the governing authority 
(the supervisory board) appoints a director, and upon request, it 
appoints the executive directors, who form the management of a 
company in a narrower sense (the management). 

The management consists of individuals who are authorised by 
the memorandum of association, the statute of a company, and 
in accordance with the law, to run the business operations of a 
company281. In a joint stock company, a business executive is, 
in theory, a director or a director and one or more executive 
directors. Therefore, the organisation of governance, i.e. the 

278 Art. 272-273 of the LBE.
279 Art. 274 of the LBE.
280 The structure of the management in a broader sense, includes in certain cases: creditors, shareholders, promoters, agents and other 

executive staff of a company - Henn, H. G. (1970) op. cit., p. 343.
281 Art. 23 of the LBE.
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management of a company can be formed as following: a director 
(a general director), as the individual authority, appointed by the 
governing authority, runs a company or that in accordance with 
the statute of a company and beside a director, the governing 
board appoints other individuals (executive directors) who on the 
collective basis, and within the scope of allocated functions, run 
a company (the management, directory and similar). The basis 
for the formation of and the existence of the collective authority 
is stated in the statute of a company. Smaller companies can 
have one person acting as the director of a company. In general, 
an important place in the structure of management belongs to 
other individuals (executive companies) such as the secretary of 
a company, various representatives or higher managerial persons 
appointed from the order of employees.

A director chairs the management, runs the business operations, 
represents and acts on behalf of a joint stock company and is 
held liable for the legitimacy of the business operations. The 
mandate of the members of the management lasts four years. 
The position, authorisations, liabilities and the rights of the 
management are regulated by the contract. The method of 
dismissing the members of the management of a joint stock 
company prior to the termination of the mandate, for which 
they were appointed, is prescribed by the statute of a company. 
The director authorises in writing one of his executive directors 
to replace him in a case of being prevented, and establishes 
authorisations282. 

The director and the executive director are obliged to report to 
the supervisory board any direct or indirect interest in a legal 
entity with whom a joint stock company has entered or intends 
to enter into a business relationship, and they can participate in 
that business relationship only on the basis of a written consent 
of the chairman of the supervisory board.283 

The character and the importance of the function of governance 
(management) determine the liability of this authority which is 
diverse and complex, operative to maximum. In essence, it can 

282 Art. 276-278 of the LBE.
283 Art. 279 of the LBE.
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be legal – a legal scope of authority and statutory which operates 
the legal authority. In accordance with the LBE, the management 
organises the work and manages the operations, acts on behalf 
of and represents a business entity and it is liable for the 
legitimacy of the operations.284 The scope of the management’s 
work includes: 

1) organisation of the work in the company;
2) management of the company’s operations in which sense 

the reports are submitted to the supervisory board;
3) enacting legal acts which refer to the organisation of 

operations and management of operations;
4) execution of decisions made by the general meeting and 

supervisory board;
5) acts on behalf of and represents a company, as a legal 

representative,
6) resolves the matters of employees in the scope of the law 

and the statute,
7) is held liable for the legitimacy of the operations of a 

company and takes actions for the purpose of the protection 
of legitimacy,

8) makes decisions regarding the matters which are not under 
the authority of the general meeting and of the supervisory 
board.

The individual management body, as well as the chairman and 
the members of the collective authority (management), are liable 
individually and collectively for execution of all functions. The 
liability can arise in a case of failure or irregular completion of 
the duty. 

The defi nition of this body could be given in the following sense: 
a director, a general director or the management of a company is 
a mandatory, autonomous and independent body, appointed for 
a defi nite period of time by the governing body, which organises 
the work, manages business operations, represents and presents 
the company and it is liable for the legitimacy of business 
operations. Legal features of this body are: it is a mandatory 
body by the law; it is formed on an individual and collective 

284 Art. 275 of the LBE.
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basis; the process of selection, appointment, dismissal, and the 
structure and method of decision-making are prescribed by the 
statute285; it is appointed for a defi nite period of time  prescribed 
by the law (four years); it is under the control of the supervisory 
board; it has a legal obligation to organise the activities, manage 
business operations, represent and present the company and it is 
liable for the legitimacy of activities and of business operations.  

The requirements that a person needs to meet in order to 
be appointed for this board are regularly determined by the 
statute of a company. However, limitations are determined by 
the law and they are the same as they are for the members 
of the supervisory board (a stated level of the prohibition to 
perform functions, conviction of a criminal offense and others), 
whereas the statute can extend the number of reasons to limit 
the nomination. The function of the appointed individuals can 
cease once the mandate expires, or by a withdrawal (removal 
from the offi ce) or by a resignation. If a director resigns, then he 
is obliged to continue performing the activities within the notice 
period which is determined by the supervisory board and which 
cannot be shorter than 30 days.286

The liability towards a property can stem from the basis of 
the infringement of fi duciary obligations which are given to a 
business authority, including its members. Generally, the fi duciary 
obligations of this board are the same as of the members of 
the supervisory board. Besides property liability, the managerial 
board and its members can have criminal liability. 

4.2.4. Audit board

A special control body which is formed in a company is in theory 
defi ned as a board which controls the management body,287 
the management, i.e. it is the body of control, supervision of a 

285 In practice, the members of the management are in theory nominated and appointed by the supervisory board of a joint stock com-
pany. 

286 Art. 280 of the LBE.
287 Bartoš, M. (1933) op. cit., p. 294; Tauber, L. (1928) Udžbenik trgovačkog prava [Trade Law Course Book], Beograd [Belgrade]: Geca 

Kon, p. 96; Vrbanić, J. (1909) op. cit., p. 66; Prica, R. (1976) op. cit., p. 79.
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company’s operations. Taking into consideration the theoretical 
approaches, the following defi nition can be provided for an audit 
board in our law. It is a special, compulsory, permanent and 
collective body of a company which conducts the fi nancial control 
over the company’s operations, and which is appointed by the 
general meeting. 

The main characteristics of the audit board are refl ected in 
the following: 1) it is formed as a special body, independent 
and autonomous in relation to other company bodies, 2) it is 
a compulsory body, which exists in a company continuously, 
permanently, performing the function of supervision, collectively 
rather than individually through its members; 3) the audit board 
conducts control of the company’s fi nancial operations, as well 
as of the regularity and legitimacy of bookkeeping of the bodies 
of management and running of business; 4) it represents the 
company’s body, or more precisely, the general meeting’s body. 
In general, the board controls the company’s fi nancial side or 
business operations which do not only pertain to acts and actions 
of the bodies of management and running of business. 

The minimum number of the audit board members is three, 
although in every particular case, this is determined by the 
company’s statute. The board members can be only natural 
persons, experts from certain fi elds of fi nance. The audit board is 
selected in the same manner as the supervisory board members. 
The compensation and other rights of the audit board members 
are regulated by the contract based on the general meeting’s 
decision. The audit board chairman or member cannot be a 
supervisory board member nor the management member, he 
cannot be employed by or have a direct or indirect fi nancial 
interest in the joint stock company, apart from being paid based 
on this function288. 

The audit board is obliged to make an audit of the semi-annual 
account and of the annual account and to make an audit of the 
fi nancial operations of a joint stock company upon request of a 
shareholder with at least 10% of voting shares, and then submit 
a report to the general meeting and to the supervisory board 

288 Art. 283-284 of the LBE.
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regarding it, at the latest eight days upon the completion of the 
audit. The audit board is authorised to request a holding of the 
session of the supervisory board and of the general meeting 
when it is believed that the interests of shareholders have been 
impaired or when the irregularities have been found in activities 
of a chairman or of members of the supervisory board, of a 
director or of members of the management.289      

The “one member-one vote” rule pertains to the members of the 
control body and hence the decisions are made by the majority 
of votes. The control body works jointly, providing that the role 
of every member is emphasised, as a member can dissent in 
opinion, if he does not agree with the attitude and opinion of 
other members. It is necessary that such a dissent is expressed 
in writing and elaborated. In such circumstances, the general 
meeting can know of the attitude of the majority of members, 
as well as of the dissent and arguments of one member of the 
board. 

The competence of the audit authorities includes two types 
of matters: the control of a company’s fi nancial operations, 
including the review of annual and semi-annual fi nancial reports 
with all their elements (items) and the review of business books 
to check whether they are in accordance with the general code 
of accounting standards and with the accounting standards. 
One of the key matters is whether this body can evaluate 
the purposefulness of the acts of the supervisory board and 
the director/management. A stance should be taken that this 
board is not authorised to consider the purposefulness of the 
acts of the bodies of management and running of the business. 
In a functional sense, the supervisory board and the director/
management are obliged to provide the conditions for the work 
of the control body as well as an insight into necessary reports 
and documentation. The document that the control body submits 
to the general meeting and to the supervisory board is the report 
in writing signed by the members of the board.   

Besides the control body, a company must hire external auditors. 
The external auditors are hired on contracts. Their results and 

289 Art. 285-286 of the LBE.
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opinions are submitted to the supervisory board and to the 
general meeting in the form of a report.

5. INCREASE AND DECREASE OF EQUITY CAPITAL
Equity capital is a dialectic category, which can be increased or 
decreased. Shareholders’ rights to manage are quantifi ed and 
they are changed with the increase of equity capital (depending 
on the type of issue, class and on the number of shares), and 
it also can be changed with the decrease of equity capital 
(reduction). For the purpose of safeguarding the integrity of 
equity capital, the decisions are made by the general meeting 
with a two-thirds majority of the represented voting shares 
(including the preferred shares and employee shares according 
to the LBE), whereas the law and the acts of the regulatory 
institution (Securities Commission) have regulated the procedures 
in detail by dominantly imperative norms, unlike the contract. 
Under particular circumstances, the decision can be made by the 
supervisory board (Art. 269 of the LBE). The European Union 
Law regulates the increase, and particularly the decrease of 
equity capital in detail (Art. 25-41 of The Second Directive).  

5.1. Increase of equity capital

The increase of equity capital is performed on the basis of the 
decision, which, at the proposal of the supervisory board, is made 
by the general meeting of a company with a two-thirds majority 
of the represented shares with voting rights, of every class of 
shares290. According to the LBE, the modalities of the increase of 
equity capital are the following:

1) The issue of new shares by investing new contributions, 
new investment or reinvestment;291 Equity capital can be 
increased by the issue of new shares only if the shares of 

290 Art. 131 of the LBE.
291 Art. 141-145 of the LBE.
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previous issues were fully paid for. The increase of equity 
capital by the issue of new shares is performed through a 
public offering, if it has not been explicitly specifi ed otherwise 
by the decision.

2) The increase of the nominal value of the existing shares;292 
Increasing equity capital by the increase of the nominal value 
of issued shares can be performed out of the profi t as well 
as at the expense of the reserve fund and for the amount 
greater than the obligatory ratio of the reserve fund (above 
25% of the capital). Shareholders defray the expenses of 
increasing the nominal value of shares. 

3) The issue of free of charge shares from one’s own assets;293 
Similar to the previous model, a company can, instead of 
increasing the nominal value of the existing shares, issue 
free of charge shares, which carry the rights as ordinary 
shares. The increase of equity capital from one’s own assets 
(models from the item 2 and 3) are allocated to all shares in 
accordance with the nominal value- the equal treatment of 
all shareholders. 

4) A conditional increase of equity capital;294 The decision 
regarding the conditional increase of equity capital is made 
by the general meeting of a company in a case of: the issue 
of fungible bonds and of notes with the preemptive right, 
in the scope of the rights which stem from these bonds; 
merger by formation and merger by absorption of joint stock 
companies; and subscription of new shares by employees, 
in accordance with the plan of distribution of profi t of a joint 
stock company. A conditional increase of equity capital can 
be higher than 50% of the amount of equity capital entered 
at the register of issuers on the day the decision was made 
only if the decision was made with a two-thirds majority of 
the total number of represented voting shares on every class 
of shares.       

292 Art. 152, 160 of the LBE.
293 Art. 153 of the LBE.
294 Art. 155-159 of the LBE.
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5) An integrated increase;295 During the increase of equity 
capital, a joint stock company must pay a part of the price of 
a share after the issue from its own resources in a situation 
when the shares in the transaction at the stock exchange 
market or at the second arranged public market on the day 
the decision was made have the price lower than the nominal 
value, or when the increase of equity capital is made by 
subscribing the employee shares. The subscribers of shares 
which were issued on the basis of the integrated increase 
are obliged to pay at least 50% of the price of a share prior 
to the increase of equity capital being listed in the register 
of issuers.

6) The conversion of the claims into equity capital – during the 
bankruptcy, by a reorganisation of the bankrupt on the basis 
of the bankruptcy repayment plan (Art. 142 of the LBP).

5.2. Decrease of equity capital 

The decrease of equity capital is made on the basis of the 
decision made by the general meeting with a two-thirds majority 
of the represented voting shares. The decision regarding the 
decrease is made by separate voting for every class of shares 
and it is published in at least one home daily newspaper, twice 
in the period of 30 days from the day the decision was made. 
Equity capital cannot be decreased below the legally minimum 
equity capital.296 Decreasing equity capital by withdrawing the 
shares can be made only if the possibility to withdraw has been 
stipulated by the statute of a company or by a decision regarding 
the issue of shares.297 

A company is obliged to submit the request to the Securities 
Commission to approve of the decrease of equity capital at the 
latest 30 days from the day the decision was made. The Securities 
Commission is obliged to make a decision regarding that request 

295 Art. 165-168 of the LBE.
296 Art. 169 of the LBE.
297 Art. 170 of the LBE.
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and it is obliged to note the decrease of equity capital in the 
registry within 30 days from the day the request was submitted. 
Prior to noting the decrease of equity capital in the register of 
issuers, a company cannot make payments on the basis of the 
decrease of equity capital or withdraw from the issue of shares 
the nominal value of which has not been paid for in the full 
amount.298 A company must inform the creditors of the decrease 
of equity capital within 30 days from the day the decision was 
entered in the register of issuers. The creditors can request the 
insurance claim within 90 days from the day notifi cation regarding 
the decrease of equity capital was received.299    

There are various reasons for the decrease of equity capital such 
as: to cover losses, to withdraw one’s own shares, to decrease 
the nominal value of the paid shares or partly paid shares, to 
withdraw provisional certifi cates, to transfer a part of equity 
capital to the reserve fund (at most 10%). The most common 
reason is to cover losses on the expense of equity capital.

The decrease of equity capital is made in the following order:

1) with the withdrawal of the shares;
2) with the denomination, that is, the decrease of the nominal 

value in the total amount of paid shares and partly paid shares 
for which the provisional certifi cates have been issued; 

3) with the purchase and withdrawal of other shares;
4) with the withdrawal of issuing the shares which have not 

been paid for in the full amount and with the withdrawal of 
the issued provisional certifi cates.300

The decrease of equity capital is made by withdrawing one’s 
own shares held by a company on the day the decision is being 
made, and, by withdrawing from the issue of shares which have 
not been paid for in the full amount until the day the decision 
regarding the decrease of equity capital was made. If there are 
no possibilities to decrease equity capital using these methods 
or if with their usage the amount of decreasing equity capital, 

298 Art. 171 of the LBE.
299 Art. 172 of the LBE.
300 Art. 175 of the LBE.
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specifi ed by a decision, has not been reached, then decreasing 
equity capital up to the total amount specifi ed by the decision 
will be made by decreasing the nominal value of shares held 
by shareholders up to the lowest amount stipulated by the law 
(10 BAM = a minimum nominal value of one share), or with a 
purchase and withdrawal of shares held by shareholders.301  

5.3. Obtaining own shares

The category of own shares can be found in our law as well as in 
comparative laws (American, laws of European countries), with 
certain differences. Law of the European Union (Art. 19-24 of the 
Second Directive) also contains detailed rules of the obtainment 
of own shares and this law is more liberal than the resolutions 
of law in Bosnia and Herzegovina. The general rule of company 
law states that own shares cannot be obtained in the primary 
market. In order to obtain own shares, the following rules apply: 
a company can obtain them in the secondary market, directly 
or indirectly through controlled companies or third parties; the 
total nominal value of the obtained shares cannot exceed 10% 
of equity capital; equity capital and the reserve fund cannot fall 
below the legal minimum; fi nancing is made from own means; 
the decision on the obtainment is made by the general meeting, 
and rarely by the supervisory board; every obtainment of own 
shares is subject to being entered at the regulatory institution 
and at the Registry, and fi nally, the general meeting makes 
a decision regarding the faith of own shares – withdrawal or 
sale (Art. 225-236 of the LBE, The Ordinance on the Method of 
Obtainment and Transfer of Own Shares302). 

Obtaining own shares affects corporate governance in the 
following ways:

1) a company cannot exercise the right to manage included 
in those shares and it cannot exercise property rights or 
any other rights. The rights included in those shares are 

301 Art. 176 of the LBE.
302 The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no.12/04.
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suspended as long as they are kept by a company (Art. 232 
of the LBE);

2) the obtained own shares are not included in the quorum of 
work nor in the quorum of the decision-making process at 
the general meeting; 

3) the number of votes has decreased and there has been a 
decrease in the number of shares which give full decision-
making rights as these shares are obtained at the secondary 
market, i.e. from a shareholder of a company, with a fee or 
without a fee;

4) if the general meeting makes a decision to sale own shares 
and if the company sells the shares, then the shares will 
carry the right to manage and they will carry other rights for 
the buyers (Art. 7-8 of the Policy) 

5) once the general meeting makes a fi nal decision regarding 
the decrease of equity capital, then the own shares are 
withdrawn, they cease to exist, which means that the rights 
they carry cease as well (Art. 230 of the LBE, Art. 7-8 of the 
Policy).

6. TERMINATION OF MEMBERSHIP, CHANGES OF 
    THE FORM AND DISSOLUTION OF A COMPANY

6.1. Termination of membership in a company

Shares which are registered at the Securities Commission are the 
representative of the membership in a company; their transfer 
is free as an owner performs his own rights by selling shares. 
Once a shareholder legally sells or transfers all of the shares that 
he owns in one company to another subject, his entire stake, he 
ceases to be a member of that company. According to some laws, 
a membership in a company is obtained only by the ownership 
of voting shares, i.e. the membership terminates at the moment 
of their transfer.
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Given the nature of this type of a company (company – institution) 
and the non-existence of personal relationships between the 
company members and the company, as it is a case with general 
partnerships, the implementation of the institute of exclusion 
from a company does not apply here. Even if this happens, 
it is regularly on a different basis (breach of duty, breach of 
confi dentiality, etc.), rather than on the basis of the membership. 
As with other types, the membership in a company can terminate 
if a member passes away or due to bankruptcy, i.e. the liquidation 
of the member who is a legal entity.

The termination of a person’s membership in a company does 
not affect the company and its equity capital at all, as the 
shares (stakes) are transferred to the new member, whether 
by a legal action or by inheritance. The termination of a legal 
entity’s membership by transfer of stakes (shares) by a legal 
action does not affect the company or its equity capital either. 
However, the termination of membership by bankruptcy or 
liquidation of a company member can, in certain cases, have an 
effect on the company’s equity capital as the bankrupt’s stake in 
the joint stock company is included into the bankruptcy estate 
or liquidation estate of the former company member. Regardless 
of why the termination of membership in a company occurs, 
no decisions need to be made by the bodies of a joint stock 
company.

6.2. Change of the organisational form of a company

A private joint stock company can change its organisational 
form and transform into a company with a limited liability. On 
the other hand, a public joint stock company cannot change 
its form.303 A private joint stock company can change its form 
into a limited liability company based on the general meeting’s 
decision made with a two-thirds majority of the represented 
voting shares, so that the shareholders obtain the stake in a 
limited liability company in proportion to their participation in the 

303 Art. 62, par. 5 of the LBE
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joint stock company’s equity capital.304 A limited liability company 
established this way must have equity capital of at least the 
minimum amount prescribed by the law.305

A joint stock company submits a request to the Securities 
Commission for the approval to change its form and this 
request is signed by the supervisory board members who have 
voted for draft decisions regarding the change of form and 
the request is also signed by the management members who 
have proposed the reorganisation plan and the decision on 
the change of form. The Securities Commission must make a 
decision on the transformation within at latest 60 days from 
the day a request was received duly. Based on the Securities 
Commission’s decision on the approval to change the form, the 
changes of form of a joint stock company will be noted in the 
register of companies. A company is obliged to notify in writing 
the Register of the change of form of organisation, at latest eight 
days from the day the change was registered in the register of 
companies.306    

The change of form of a private joint stock company has the 
following general legal effects: liquidation of the former company’s 
assets does not occur; universal succession is implemented, 
which in legal aspects means that all the rights and obligations of 
the former joint stock company are transferred to the new type 
of a company, i.e. the new company becomes its legal successor 
(the transformation does not lead to a novation); the rights 
obtained by creditors of the former public joint stock company 
remain effective, including the existing guarantees; the bodies of 
management and the constitution of equity capital are adapted 
for the new type of company. 

304 A private joint stock company becomes a public joint stock company when it meets one of the legal criteria for a public joint stock 
company (Art. 107 of the LBE). In that case, a change of the type of a joint stock company does not occur. 

305 Art. 287-288 of the LBE.
306 Art. 289-290 of the LBE.
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6.3. Dissolution of a company

A joint stock company is dissolved, in accordance with the law 
and the statute: 

1) by a decision made by the general meeting of shareholders;
2) by a merger by formation of a new company, a merger by 

absorption or a split;
3) by a decision made by the court; and 
4) by bankruptcy307.

The general meeting’s decision on the dissolution of a company 
is submitted to the Securities Commission and to the registration 
court at latest eight days from the day the decision was made308. 
A joint stock company ceases to exist by the decision made by 
the court: 

1) by a lawsuit fi led by creditors, whose due and unpaid claims 
exceed a one third of the company’s equity capital; 

2) once the general meeting of a joint stock company has not 
be convened for ten months from the day expiration of the 
deadline for compiling the annual account;

3) when, even after the sentencing, the violations of the law and 
other regulations are continued which imperil the interests of 
creditors or owners of securities issued by the company;

4) when bankruptcy ends by the distribution of bankruptcy 
property;

5) when the bankruptcy has not been fi led because the 
company’s assets are not suffi cient to cover the expenses of 
the bankruptcy procedure or when the bankruptcy procedure 
is suspended due to insuffi cient assets.

The court decision is entered by virtue of the offi ce in the register 
of issuers and in the register of companies.309

307 Art. 297 of the LBE.
308 Art. 298 of the LBE.
309 Art. 299 of the LBE.
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1. DEFINITION, CHARACTERISTICS 
    AND ESTABLISHMENT 

1.1. Defi nition and characteristics of a limited liability company 

A limited liability company - LLC (Bosnian: društvo sa 
ograničenom odgovornošću - d.o.o.) is a type of a 
business/trade entity that has permanent characteristics 

of a partnership as well as characteristics of a joint stock 
company. Theory and legislation start with the fact that this is a 
corporation, which is recognised and accepted in our law as well. 
In the absence of special provisions, the provisions of laws valid 
for joint stock companies pertain to limited liability companies as 
well (Art. 310 of the LBE). According to our law, this is an entity 
“whose equity capital is divided into stakes”. A limited liability 
company is a business entity with the status of a legal entity, 
established by an act of one or more persons with the objective 
to produce and sell products or provide services as a company 
in a market in order to earn a profi t, whose equity capital is 
divided into stakes, and which is managed by the members who 
take a limited business risk, while the company is liable for its 
obligations with its entire property. 

This type of company is an attractive form of organisation of 
small and medium-sized enterprises. In the majority of countries, 
the number of this type of company is the largest and amounts to 

 
LIMITED LIABILITY COMPANY

Voluntate distrahitur societas renuntiatione.

Partnerships are renounced by willful 

disunion of partners.

 (Paulus)
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95% of the total number of all registered types of companies. The 
reasons are the following: a simpler and cheaper establishment, 
a limited business risk of its members, the position of members 
and their relationship with the company, the right of priority in 
transfer of stakes, a fl exible mechanism of management, and the 
majority of dispositive legal norms. 

The basic and specifi c characteristics of a limited liability 
company, as compared to other types of business entities, are 
the following: 

1) A company may be established by one person (a company 
with one member) or more individuals and/or legal entities, 
domestic or foreign. The maximum number of members is 
not prescribed by law. The memorandum of association is 
a decision if there is one founder, or a contract if there are 
several founders. Regardless of the number of founders, 
the company is obligated to have the statute, unlike 
partnerships. 

2) A company is established, operates and is registered as a 
company that contains the name (e.g. “Trebević”, “Max”) 
and a designation “d.o.o. written in an offi cial language of 
the Federation of Bosnia and Herzegovina. It can also contain 
the translation into a foreign language, or other additional 
elements. 

3) Generally, a limited liability company can perform all 
operations it has registered within the production and trade 
of products and service provision, regardless of whether 
the domestic or foreign capital was invested into it, by 
one or more persons. Professional intermediaries in the 
securities market,310 leasing companies,311 companies for 
investment funds management312 and public companies313 
can be organised as a limited liability company. However, 

310 This includes brokers and dealers, market support operations – market making, securities portfolio management, agency and under-
writing, investment consulting, - Art. 69 and 108- 121 of the LSM.

311 Art. 3 of the Law on Leasing (Offi cial Gazette of the FBiH, no. 85/08, 39/09 and 65/13), hereinafter LL.
312 Art. 19 of the LIF.
313 Art. 2 of the LPE.
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this is not allowed for fi nancial sector companies (banks, 
insurance companies, closed-end investment funds, stock 
exchange).314

4) Comparative laws as well as our law legally prescribe the 
minimum amount of equity capital for this type of company, 
as well as the minimum amount of individual contributions 
(the legal minimum). In our law, the legal minimum for 
entities of a general type amounts to 2,000.00 BAM, and the 
minimum for an individual contribution amounts to 100.00 
BAM which must be paid in cash315. Special laws prescribe 
a much higher minimum of equity capital for leasing 
companies, professional intermediaries and companies for 
investment fund management. Equity capital, as a dialectic 
category, can be increased or decreased as long as it does 
not go below the legal minimum. Individual contributions of 
members can be different in amount and in nature (money, 
goods and rights). 

5) For a limited liability company stakes, the following rule 
applies: one member – one stake. More individuals or 
entities can be the owners of one stake, as ideal owners. 
The company keeps a stake register where relevant data are 
kept. 316 

6) Stakes are transferable by contract or legal succession. 
Company members have the legal preemptive right on 
stakes317. The institute of pre-emption of stakes gives the 
possibility of control of the existing members leaving the 
company or new ones entering. 

7) Unlike a joint stock company, a limited liability company 
cannot issue stock and gain the capital in such a way (limited 
access to sources of fi nancing). It can gain LLC stock in 
the primary and secondary market of capital. Under the 
conditions prescribed by the law, an LLC can issue registered 

314 Art. 1 of the LoB; Art. 50-52 of the LICPI; Art. 58 of the LIF; art. 135 of the LSM. 
315 Art. 314 of the LBE.
316 Art. 326 of the LBE.
317 Art. 328-329 of the LBE.
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debenture: bonds, commercial papers, or issue bills of 
exchange, cheques and commodity securities. 

8) Members manage the company via the general meeting. The 
general meeting’s functioning as well as the functioning of 
other authorities is more simple and fl exible than in joint 
stock companies. Generally members or a member manages 
the company (management) and rarely is the company 
management separated from ownership. 318 To a great 
extent, the law leaves the organisation of relationships and 
mechanisms of management to autonomous regulation, the 
memorandum of association and the statute of the company. 

9) A limited liability company is liable for its obligations with 
its entire property – unlimited liability. The property of the 
company is separated from the property of its members. The 
company is not liable for personal obligations of its members, 
nor are members liable for the company’s obligations, 
except in the case of “breaching” the legal personality of the 
company. 319 A company member always takes the business 
risk up to the amount of its subscribed contribution, which is 
implemented as a decrease or a loss of the stake, in the case 
of a decrease of equity capital or the company’s bankruptcy. 

There are different interpretations of a legal nature of a 
limited liability company. There are three basic interpretations. 
According to the fi rst, older interpretation, a limited liability 
company represents a special type of a partnership, with 
individual features emphasised. Those who support the second, 
more recent interpretation believe that this is a special type of 
a joint stock company, i.e. that it should be considered to be 
a corporation. The third interpretation points out that a limited 
liability company, by its legal nature, is a sui generis company, 
i.e. that it is of a hybrid320, mixed nature.321 It has its specifi c 

318 Ibid, Barbić, J. (1999) op. cit., p. 88.
319 See Vilogorac, Esad and Dizdar, Mihret (2000) Zakon o privrednim društvima - objašnjenja i komentar [The Law on Business Entities 

– Explanations and Commentary], Sarajevo: Revicon, p. 463; Art. 6 of the LBE.
320 Vasiljević, M. (1997) op. cit., p. 159.
321 Grinhut, K. S., Društvo sa ograničenom odgovornošću po austrijskom pravu [A Limited Liability Company in Austrian Law], Beograd: 

Knjižara Ernesta Ajnšeta ml., p. 3.
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characteristics which differentiate it from a partnership or a joint 
stock company, even though it possesses some of their elements. 
These characteristics are expressed through legal norms and its 
legal documents. 

1.2. Establishment of a limited liability company

The normative system is applied in the establishment of entities 
of a general type (meeting legal requirements and procedures). 
However, there are elements of a concession system (system of 
approval) in the establishment of an LLC in specifi c areas (leasing, 
professional mediation, investment fund management)322. A 
limited liability company can be established by one or more 
individuals and/or legal entities, domestic or foreign323. The 
company is established in a simultaneous way. By signing a 
memorandum of association, the founders make the entry of 
their contributions, without making a public call and a prospect. 
To establish an LLC, the founders must meet three criteria: two 
material-legal ones – draft and sign a memorandum of association 
and pay/enter the contribution, and one procedural legal one – 
to perform all activities in accordance with the law. 

The fi rst requirement is the existence of a memorandum of 
association, as our law adopts the concept of one document. A 
memorandum of association is a decision, if there is one founder, 
or a contract (a social contract) if there are more founders. The 
founders sign the memorandum of association which is in writing 
(forma ad solemnitatem), verifi ed by a notary. 324 Instead of a 
founder, this legal act can be signed by a proxy-holder, based 
on a special, verifi ed proxy. 325 The same rules apply for the 
amendments of the memorandum of association. The mandatory 
elements of a memorandum of association are: 1) name, last 
name and address of residence, or the business name of the 

322 Art. 12-15 of the LL; Art. 69 of the LSM; Art. 23 and 28 of the LIF.
323 A foreign investor has the right to invest or reinvest in any sector or all sectors in BiH, in the same form and under the same conditions 

defi ned for BiH residents. There is a limitation of investment (stake not higher than 49%) in the sectors of arms industry and public 
information services – Art. 3-4 of the LPFDI. 

324 Art. 311 of the LBE; Art. 73 of the LN.
325 Art. 312 of the LBE.
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company and the head offi ce of the founder; 2) business name 
and sector of the company that is being established; 3) amount 
of equity capital, amount of contributions expressed in money 
terms, description and value in goods and rights, number and 
amount of individual stakes; 4) rights and obligations of members; 
5) procedure in the case of some of the founders not paying their 
contribution before the agreed deadline or does not fulfi l some 
other obligation; 6) method of paying the costs of company 
establishment; 7) appointment of persons authorised to conduct 
business and represent the company, as well as apply for the 
entry of the company in the court register; 8) consequences of 
a failed establishment; 9) a special provision if the company is 
established for a defi nite period of time. 326 Optional elements are 
the expression of the founders’ will. The founders agree on them 
and include them in the memorandum of association. 

The second material-legal requirement for the establishment of 
a limited liability company is the payment/entry of contributions. 
The time of contribution payment/entry depends on the type of 
a contribution. At least half of the contributions in cash must be 
paid prior to the date of submission of the application for the entry 
of the company in the court register of companies, but not less 
than the legal minimum of equity capital (2,000.00 BAM). 327 The 
remainder of the subscribed contribution in cash is paid by the 
founders within the deadline determined by the memorandum of 
association. However, the contributions in goods and rights must 
be entered fully before submitting the application for company 
registration, in order for the company to use them freely328. They 
must be evaluated by an authorised person or institution (a court 
expert, an auditor). 

For the establishment of a company with a concession system 
present, a license from a competent authority is required along 
with the two previous requirements (the Securities Commission 
– SC, the Banking Agency – BA). 329 The third, procedural 
requirement is for the founders to conduct the legally prescribed 

326 Art. 313 of the LBE.
327 Art. 314 of the LBE.
328 Art. 314 of the LBE.
329 Art. 69 of the LSM; Art. 3 of the LL; Art. 23 and 29 of the LIF.
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procedure and present the original proof of meeting the material 
requirements. 

A company is legally established on the date of its entry in the 
court register and this is when it acquires its legal and business 
capacity. If a memorandum of association is adopted but the 
company is not registered in the court register, the establishment 
has failed. The consequences of a failed establishment imply the 
return of contributions to the founders, payment of the costs 
of establishment and the right of recourse. For the obligations 
created towards creditors on behalf of the company which is not 
established, all contract signatories have unlimited joint liability 
with their entire property. 

1.3. Statute of a limited liability company 

Unlike partnerships, a limited liability company is obligated to 
have the statute as the basic organisational legal document 
of the company. The statute is not a requirement to establish 
the company as the rule of one document is valid for the 
establishment. However, the founders are obligated to adopt 
the statute within 60 days after the registration at the latest330. 
Amendments of the statute are made in the general meeting of 
stakeholders by the majority of votes. If there is one founder 
of the company, he adopts the statute and its amendments, as 
he has the authorisation of the general meeting. The statute is 
deposited in a court. 

The statute contains mandatory elements prescribed by the law 
and optional elements entered by the founders’ will. Mandatory 
elements are: business name and address of the head offi ce; 
2) core business; 3) amount of equity capital and the amount 
of each member’s contribution; 4) business management and 
representation of the company; 5) method of determining and 
sharing profi t and covering losses; 6) members’ rights and 
obligations; 7) company organisation; 8) management and 
method of decision making, constitution, method of appointment 

330 Art. 317, par. 1-2 of the LBE.



Trivun · Silajdžić · Mahmutćehajić · Mrgud270

BUSINESS LAW 

and release, authorisation and responsibilities of company 
authorities, if such are formed; 9) way of informing the members 
about company performance and keeping the stake register; 
10) way of changing the amount of equity capital; 11) way of 
joining the company and termination of membership within the 
company; 12) dissolution of the company; and 13) procedure of 
amendments to the statute331.

Optional elements depend on what kind of interrelations and in 
which manner the founders want to regulate. The mandatory 
existence of the statute implies that this type of company is 
treated as a business entity – institution. Subsequently, during 
the company’s operations, the solutions from the statute amend 
the rules of the memorandum of association. In a case of collision 
of the statute and the memorandum of association, if the theory 
of institution is accepted, the advantage should be given to the 
statute. 

2. PROPERTY RELATIONS WITHIN A COMPANY 
    AND WITH THIRD PARTIES 

2.1. Contributions of members

A contribution is a yield that equity capital is formed from. 
Contributions can be made in cash, goods or rights, but not 
in performed services and work or through compensation and 
cession of claims. The founders’ contributions as well as the 
contributions of new members can be of a different type and value 
and they are determined by the memorandum of association and 
entered in the court register. An individual contribution, in our 
law, cannot be lower than 100.00 BAM when there are several 
founders (the legal minimum). If one person is a founder, his 
contribution cannot be less than 2,000.00 BAM, in cash, as that 
single contribution forms equity capital which cannot be lower 
than 2,000.00 BAM. 

331 Art. 317 of the LBE.

A contribution is a yield 
that equity capital is formed 
from. 
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Table 6.2.1. A sample of a memorandum of association provision on equity capital and 
                    contributions

Total value of company’s equity capital is 45,000.00 BAM (forty-fi ve thousand BAM).

Nominal contributions:

Founders                          Type of contribution              Subscribed contributions                    Paid-in contributions 

Company „Max“ 
Sarajevo                                    Money                                9,000.00 BAM                                 3,000.00 BAM

Elliot Johanson                           Milling 
Sweden                                     machine                            15,000.00 BAM                               15,000.00 BAM

Alen Vukmir                               Patent for
Tuzla                                         hydraulics                          21,000.00 BAM                               21,000.00 BAM

Deadline for payment of the remainder of contribution in cash is 90 days after the company registration. 
Evaluation of contributions in goods and rights was done by auditor __________, Sarajevo, as approved by the 
founders. 

Depository bank ___________________ d.d., Sarajevo.

A contribution in money is paid in cash or by cashless payment 
instruments at the depository bank selected by the founders. The 
dynamics (deadlines) of the payment of subscribed contributions 
in cash are determined by the memorandum of association and 
at least half but not below the legal minimum (100 BAM per 
person and 2,000 BAM in total) must be paid prior to submitting 
the application for the entry of the company’s establishment in 
the court register332. Therefore, a company can be established 
even if the subscribed contributions in cash are not paid fully. 
A late payment of the remainder of contributions in cash leads 
to paying the penalty interest and compensation of damage 
to the company and its other members333 (breach of fi nancial 
obligation). If a member is late with the payment for longer than 
60 days upon the deadline determined by the memorandum of 
association, the management informs the member in writing that 
he is excluded from the company. 

All contributions in kind (tangible and intangible property, 
consumables, non-consumables) and property rights (right to 
use, rent, have stakes in another company, patents, license), 

332 Art. 314, par. 5 of the LBE.
333 Art. 320 of the LBE.
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goods and rights must, ex lege, be fully contributed to the 
company prior to the day of submitting the application for the 
entry of the company in the court register334. Unlike comparative 
laws (French law), our law does not prohibit contributions in 
negotiable securities335 (shares, bonds, bills of exchange). 

2.2. Equity capital and reserves 

Equity capital of a company is “divided into stakes” expressed 
in money terms. As stakes are formed based on the permanent 
contributions, it means that equity capital represents the sum of 
the values of all paid-in/entered contributions (EC = sum of values 
of permanent contributions). At the moment of a company’s 
establishment, the company’s property as a sum of subjective 
property rights, equals the value of equity capital. Subsequently, 
the property increases, primarily by the company’s operations. 
The law prescribes the lowest amount of equity capital (the legal 
minimum), and a company cannot be established or exist below 
this minimum. Pursuant to the LBE, the legal minimum amounts 
to 2,000.00 BAM, along with the cumulative fulfi lment of two 
requirements: this minimum must be in cash and the payment 
must be made prior to the submission of the application for 
company registration. 

The law recognised the categories of the subscribed and unpaid 
equity capital. A subscribed equity capital is an amount previously 
determined by the founders in the memorandum of association 
and in the statute and it is registered in the court register (e.g. 
15,000.00 BAM or 30,000.00 BAM). However, the subscribed 
fi nancial amount of equity capital, above the legal minimum, does 
not have to be paid fully prior to the entry of the company in the 
court register. This amount represents the category of unpaid 
equity capital and includes all unpaid contributions in money of 
the founders. Therefore, the unpaid amount of equity capital 
implies contributions in cash as contributions in goods and rights 

334 Art. 314 of the LBE.
335 In dated securities (bonds, bills of exchange), the date of maturity of rights from that security can be prior to the submission of the 

application to list the company in the court register, i.e. prior to the date prescribed by the general meeting for the payment of the 
contribution. 
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must be entered fully prior to the application for the entry of the 
company in the court register. 

There are different theoretical approaches to the function of equity 
capital. According to the older one, the role of equity capital is to 
provide legal security and protect transactions and the creditors. 
A newer approach points out that the primary function of equity 
capital is to regulate the internal relations between the company 
and its members as well as the relations among the members336. 
Equity capital then primarily serves to determine the participation 
of each member in equity capital and the scope of his rights, as 
well as to protect the creditors. Legal regulations, which are of 
the imperative nature, protect the integrity (entirety) of equity 
capital during the establishment and operations of a company. 
Comparative laws as well as our law give a possibility of changes 
to equity capital by its increase or decrease. 

A decision regarding the changes to equity capital is made in the 
general meeting of shareholders by the two thirds majority of 
votes, according to the subsidiary application of provisions of the 
Law which regulate a joint stock company. The increase of equity 
capital can be made by: the payment/entry of new contributions 
by new members (new investments); a new member joining 
the company (new investment); new investments of existing 
members; directing payments of a part or entire gains into equity 
capital (reinvestment), or from the reserves if the company does 
not have uncovered losses. If the increase is made from gains or 
reserves, then the nominal amount of existing members’ stakes 
increases in proportion to their previous participation in equity 
capital in order to maintain the existing participation ratio. When 
an existing member pays/enters a new contribution, this amount 
adds up to his existing stake, observing the principle: one member 
= one stake. The existing members have the right of priority of 
payment/entry of new contributions which are proportional to 
their participation in equity capital. 

A decrease in equity capital is its reduction below the amount 
determined by the memorandum of association and the statute 

336 Barbić, Jakša (2000) Uloga temeljnog kapitala u dioničkom društvu [The Role of the Equity Capital in a Joint Stock Company], Vla-
davina prava, no. 3-4/00, Zagreb, p. 67.
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and entered in the court register. A decrease occurs in the case 
of loss coverage, adjustment of the subscribed value of equity 
capital with its real value (consolidation) and withdrawal of 
contributions. A decrease can also occur due to substitution of 
rights in status changes337. Stakeholders make the decision on a 
decrease in a general meeting by the two thirds majority of votes. 
A company is obligated to deliver the decision on a decrease 
of equity capital to the court register and announce it in the 
Offi cial Gazette of the Federation of Bosnia and Herzegovina338. 
A decrease of equity capital results in a proportional decrease of 
stakes. 

The law does not contain special provisions regarding the 
reserve fund and statutory reserves. A subsidiary application 
of legal rules regarding joint stock companies (Art. 310 of the 
LBE) leads to the following conclusion: an LLC is obligated to 
form a reserve fund, in a way, amount and purpose same as 
joint stock companies; statutory reserves can be formed if that is 
determined in the statute or a decree in the company’s general 
meeting. The fundamental function of a reserve fund is to keep 
the integrity of equity capital, while statutory reserves enhance 
the status and motivation of company employees. 

2.3. Members’ stakes

A stake represents a sum of membership rights339 that a 
member has within a company. Analogically to the content of 
a share (representative of a stake), a limited liability company 
stake contains managerial and property rights that encompass 
participation in management, allocation of gains and the division 
of net assets that remain after liquidation or bankruptcy of the 
company. A member’s obligations are not a part of a stake but 
rather represent his burden. A stake is a part of a member’s 
assets, and assets do not include liabilities340. A stake is formed 

337 Up to10% of the total nominal value of shares (stakes), pursuant to Art. 62 of the LBE. 
338 Art. 358 of the LBE.
339 Ibid, Vilogorac, E. and Dizdar, M. (2000) op. cit., p. 489; Vasiljević, M. (1997) op. cit., p. 177.
340 Barbić, J. (1999) op. cit., p. 186; Sultanović et al. (1984) op. cit., p.178; Vedriš, M. (1971) op. cit., p. 80.
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based on the contribution of members, which can vary in amount, 
so stakes are different as well, but always contain the same type 
(quality) of the right. The percentage of participation of a stake 
in equity capital determines the scope of rights of its owner (e.g. 
5%, 16% of participation in equity capital). The amount of a 
stake is not limited and one person or entity can have up to 
100% stake in a company (one man company), except in the 
case of foreign direct investment in particular sectors. 341 

Our law has adopted the principle of a “permanent single stake” and 
each member can only have one stake (one member – one stake). 
In the case of a member’s payment/entry of a new contribution 
or acquiring an entire stake or a part of it from another member, 
this is combined with the existing stake, which increases. A stake 
is listed to a name. Several persons can be the owners of a single 
stake. A stake is divided when all existing members or some of 
them, using their preemptive right, buy another member’s stake 
or take over a stake when another member leaves the company 
or is excluded from it, or buy out their own stake in the company 
or a stake is transferred to third parties. The data on company 
members and their stakes are kept in a stake register rather 
than in the Registry of Securities. A stake register must contain: 
data on company members, type and amount of the subscribed 
contribution and the amount paid; special rights and obligations 
related to stakes (e.g. supplementary performances). 342 Written 
documents can be issued for stakes (receipts, certifi cates) that 
do not have characteristics of a security. They are relevant as 
means of proof. 

Transfer of a stake is an individual right of a company member. 
A stake, as a part of a member’s asset, can be transferred by a 
contract (negotio inter vivos) or succession, whether legal or by 
a testament (negotio mortis causa). A contract of transfer (sale, 
exchange, gift) must be in writing (forma ad solemnitatem) in 
the form of a document verifi ed by a notary, as it has status-
legal effects. An entire stake or a part of it can be an object of 
transfer, if the contract or the statute allows the division of stakes 
and transfer of parts of stakes. Generally, transfer of a stake is 

341 Art. 4 of the LPFDI – a share can amount to 49% of equity capital maximum.
342 Art. 326-327 of the LBE.
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unlimited; however, the statute can impose certain limitations of 
it, including an approval of transfer. The statute cannot prohibit 
transfer of stakes. 

The law anticipates cases of transfer limitation: fi rst, a stake with 
a contractual obligation of additional performance linked to it, 
can only be transferred with an explicit written approval by the 
company; second, a member or members who requested an 
audit of operations of a company (participate in equity capital 
with at least 1/10) cannot transfer their stakes during the audit 
without the company’s approval; and third, when a member asks 
the company to submit an application for damage compensation 
to the supervisory board and the management, or fi les a lawsuit 
for damage compensation in his capacity as a plaintiff (indirect 
complaint), he cannot utilise his stake without the company’s 
approval.343

Stakes can be transferred to company members (internal 
transfer) or to third parties (external transfer). In sale of stakes, 
our law anticipates the institute of preemptive right of existing 
members, which includes stakes that are sold in an executive 
court procedure. The basic characteristics of transfer procedure 
are the following: the offer and acceptance of the offer are made 
in writing; the offer and the acceptance are explicitly delivered 
through company management; the offer contains the price 
and other conditions; the company gives an approval if there 
are limitations on the stake that is the object of sale; company 
members agree on who purchases the stake and to what extent 
and in the lack of an agreement (they do not want to compete) 
the stake is bought out and distributed in proportion to their 
paid/entered contributions; and fi nally, a contract on transfer is 
concluded in writing and verifi ed by a notary. 

A company member can transfer his stake to a third party, if one 
of these requirements is met: none of the company members 
accept the offer i.e. use their preemptive right, or when a member 
or members express their will to purchase a stake but a purchase 
agreement is not concluded within 30 days after providing a 
written statement. The conditions of a sale of a stake (price, 

343 Art. 328 and 350-354 of the LBE.
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deadlines, modality of payment) to a third party cannot be more 
favourable than those offered to company members. Otherwise 
the contract with the third party can be refuted in court. 

A court may have to intervene in the transfer of stakes. When a 
company refuses to provide consent for the transfer of a stake 
to a member who has fully paid his contribution, the member 
can fi le a lawsuit, requesting a court to make a consent order. 
Likewise, if a member, with no justifi ed reasons, refuses to 
transfer the stake to a person/entity appointed by the company, 
the company can fi le a lawsuit requesting the court to approve 
the transfer. 344 

As a joint stock company can acquire its own shares, so can 
a limited liability company acquire its own stake, directly 
or indirectly, through a subsidiary or a person that acts as a 
commission agent of the company. A limited liability company 
cannot subscribe its own stake, directly or indirectly. Regarding 
the acquisition of a limited liability company’s own stake, there 
is a subsidiary application of the rules on the acquisition of own 
shares. 

As a stake represents a part of a company member’s assets, 
he can pledge his own stake (registered pledge) in favour of a 
third party, a pledgee, in order to secure his claims345. By this 
means, a company member secures, guarantees for his personal 
obligation. However, this relation can affect the company. In 
case of a failure to perform an obligation, the pledgee can, under 
certain circumstances, acquire the stake which is the object of 
pledge during garnishment346 and therefore become a company 
member, which bypasses the rules on stake acquisition by third 
parties. In order to provide legal security, the statute should 
anticipate for a company to give consent in case a pledge is 
constituted over a member’s stake in favour of a third party347 

344 Art. 330 of the LBE.
345 Framework Law on Pledge (Offi cial Gazette of BiH, no. 28/04), Law on Registered Pledges on Movables and Rights (Offi cial Gazette of 

FBiH, no. 17/02) and the Law on Proprietary Rights .
346 Art. 188 and 191 of the Law on Enforcement Procedure (Offi cial Gazette of FBiH, no. 32/03, 33/06, 39/09), hereinafter: LEP.
347 Same in Austrian and Croatian law – Ledić, Dragutin (1997) Pravni položaj članova trgovačkih društava u Hrvatskoj [Legal Status of 

Company Members in Croatia], Vladavina prava no. 1/97, Zagreb, p. 103.
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and for the contract to be verifi ed by a notary, comparable with 
the rules on stake pledge. 348

Generally, a company member would not have the right to 
withdraw a stake from a company as it is formed on the basis of 
a permanent contribution. Our law does not anticipate an explicit 
possibility of withdrawal of stakes, except that it prohibits an 
“arbitrary” withdrawal of contributions, by a unilateral action, 
which should imply a withdrawal of stakes as well349. Withdrawal 
of a stake implies a termination of the contract with the company. 
Withdrawal can occur due to a withdrawal or exclusion of a 
member (death, bankruptcy, liquidation of a legal entity) if such 
is anticipated by the memorandum of association or the statute 
of the company. A decision regarding this is made in the general 
meeting or by the members and it must be in the form of a 
document verifi ed by a notary. 

2.4. Profi t sharing and loss coverage

Participation in profi t is the most relevant individual property right 
of each member. This right can be practised by a member who 
was listed in the stake register on the date of a decision on profi t 
sharing. The fundamental legal rule is for the profi t to be shared 
in proportion to the nominal value of stakes in equity capital 
(per equity) 350. A contract may determine different criteria (e.g. 
engagement of members in the company) or a company can use 
a combination of legal and contractual criteria. If a contract does 
not provide different criteria, the legal rule of profi t sharing per 
equity is applied. Stakes that are not fully paid imply the profi t in 
proportion to the payments that were made. 351 

A decision regarding profi t sharing is made in the general 
meeting by the majority of votes. Profi t can be distributed to 
members in cash or used to increase their stakes (reinvestment) 

348 Art. 13 of the LSM. 
349 Art. 319-320 of the LBE. 
350 Art. 338 of the LBE.
351 Ledić, D. (1997) op. cit., p. 100.
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and to increase equity capital. However, stakeholders can make 
a decision in the general meeting not to distribute profi t to the 
members, and then the purpose of the use of profi t must be 
determined. 

A company can request a member to return the amount paid from 
profi t if it is not capable to meet the obligations toward creditors 
due to having distributed the profi t to its members. The refund 
can be as high as the amount necessary to pay the creditors. A 
request for the return of profi t paid to members, which becomes 
obsolescent after three years, can be implemented in court352. 
In case of a bankruptcy or liquidation, a company member 
has a property right to participate in the distribution of the net 
(remaining) bankruptcy or liquidation estate, which remains 
after all the creditors and court expenses have been paid. Net 
bankruptcy or liquidation estate is distributed to the members in 
proportion to their stake in equity capital. 

Operational losses are covered in accordance with special 
regulations and accounting standards. When a loss is covered 
from equity capital, then equity capital decreases, which results 
in a decrease of stakes as well. In accordance with the principle 
of equal treatment of members, every member takes business 
risk in proportion to his stake in equity capital. In our law, when 
a loss is above one fi fth of equity capital in the last annual report, 
the general meeting must make a decision on loss coverage353.

2.5. Prohibition of competition, confl ict of interests 
       and company loyalty 

A legal prohibition of competition has been widely established 
and it pertains to stakeholders, members of the supervisory 
board, members of administration and to a procurator as long 
as they keep such a status in one (the fi rst) company. Whilst 
being given certain attributes in the fi rst company, they cannot 
obtain the aforementioned status, nor can they be employees or 

352 Art. 339, par. 2 of the LBE.
353 Art. 344 of the LBE.
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independent entrepreneurs regardless of the type of the second 
company, if a participation in such an activity would be or could 
be a competition with an activity of the fi rst company.354 This 
is a signifi cant rule of the Company Law the aim of which is to 
prohibit the operations of companies and individuals which leads 
to (real competition) or could lead to (threatening competition) 
prevention, limitation or distortion of the market competition.355 
The duration of the prohibition is determined by a memorandum 
of association or by a statute, and it cannot last longer than two 
years once the attribute in the fi rst company has ceased.     

At the request of a company, the violation of the prohibition 
of competition can cause one of the following sanctions: 
compensation and transfer of concluded deals or transfer of the 
obtained interest or rights from the concluded deals. A company 
can set a requirement within three months from the moment 
the violation was acknowledged (a subjective deadline), and 
the latest within fi ve years from the moment the violation was 
committed (an objective deadline)356.

A general rule is that a confl ict of interest exists when due to 
the status, attribute and/or a personal relation, a person is 
prevented from performing the duties, obligations and liabilities 
in a professional and unbiased manner.  Status refers to a 
position in a company or with authorities (an owner of a stake, a 
position with the legislative, executive or judicial authorities), an 
attribute is a person’s function in a company (manager, member 
of the supervisory board, a procurator), whereas a personal 
relation encompasses a direct or indirect fi nancial interest, family 
relations and other types of relations, particularly legal ones. This 
subject matter is regulated by a number of laws.

Obtaining a joint interest can hardly be accomplished without a 
loyal behaviour of the members within and towards a company. 
Members’ loyalty is emphasised in this type of company, 
unlike a joint stock company, considering that trust and direct 

354 Art. 34-35 of the LBE.
355 Art. 2 and 4 of the LC; Misita, Nevenko (2012) Evropska Unija: pravo konkurencije [The European Union: Competition Law], Sarajevo: 

Revicon, pp. 17-24.
356 Art. 35 of the LBE.
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interrelations among the members are relevant. Apart from 
the members, loyalty needs to be shown by the management, 
supervisory board, employees and hired persons.  In the broadest 
sense, loyalty refers to an honest, loyal, faithful, honourable and 
fair attitude towards a company and its members, at all times. 
In a legally technical sense, loyalty is a reasonable attitude and 
behaviour towards the majority decision, an equitable relation 
towards the minority, a consent to amend the statute and other 
acts of a company with respect to the changed circumstances, 
not estranging stakes at wrong time or in a situation of fi nancial 
diffi culties of a company, failure to use its own assets to the 
detriment of a company or members of the company, and not 
disclosing the trade secret.      

2.6. Liability of a company and its members

The general rule is that a company, ex lege, is held liable for 
obligations (legal, contractual, non-contractual) with its entire 
property to all creditors – individuals and legal entities, domestic 
and foreign persons. This is the matter of the own, legal unlimited 
liability. It cannot be limited nor excluded by a memorandum of 
association or by a statute, and such a clause should be contra 
lege. For the purpose of the settlement of his claim, a creditor can 
take legal actions against a company (fi le a complaint, coercive 
fulfi lment, distraint of property). 

A company can be liable for “another” on the basis of the law or 
a contract.357  Cases of legal liability are: when a company has 
a position of a governing (controlling) company then, according 
to the law, it has an unlimited joint and several liability towards 
creditors of the dependant (subsidiary) company which had 
become bankrupt, and these liabilities include all the liabilities 
that the subsidiary has made by completing subpoenas, decisions 
and instructions of the parent company; the parent company 
is, ex lege, held liable to the dependent (subsidiary) company 
for compensation, if it had caused damage to the subsidiary by 

357 Simić, M. and Trifković, M. (1999) op. cit., p. 301.
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its activities and by its operations358. A contracting liability for 
“another company” exists when, by a special contract (e.g. a 
surety bond), an LLC assumes a liability to perform a liability 
of a debtor (the third party) towards a creditor, and it does not 
perform it. Or, it assumes a contracting liability, as a member, 
for liabilities of a business association, a consortium, a business 
system, a trade secret, a pool359. 

An LLC is not liable to creditors for personal obligations of a 
member of a company just as the joint stock company is not 
held liable for obligations of shareholders. Unlike our law, some 
comparative laws explicitly prohibit a company to assume 
assurance, to give guarantee, mortgage, loan, to accept or issue 
an aval of the bill of exchange, as means of ensuring personal 
liabilities of a member (e.g. a credit). There are such cases in 
our practice and they have negative consequences for creditors 
as the liquidity of a company is reduced and the legal safety of 
transactions is imperilled, in general.    

Under normal conditions of managing and operating a company, 
members are not liable to creditors for the company’s obligations. 
A creditor cannot fi le a complaint against members, nor can he 
obtain a settlement of his claims by force.360 However, there are 
cases when, according to the law, the members of an LLC and a 
JSC have an unlimited joint and several liability over the entire 
property – participation plus unlisted assets. They are generally 
accepted in comparative laws and in their judicial practice. They 
are processed within the framework of the theory “a semblance 
of legal identity” or of the theory “piercing the corporate veil”361 
(lifting the veil). As the principle(s), the member(s) of a company 
is/are held liable if they have:

1) used a company to accomplish a personal aim which does 
not agree with the aims of other members and with the aims 
of a company as a whole;

358 Art. 50a. of the LBE.
359 Art. 50c. of the LBE.
360 The law is not precise when it states that “a company member is liable with its stake” for obligations of a limited liability company (Art. 

309 of the LBE).
361 Vasiljević, M. (1997) op. cit., pp. 45-54; Vilogorac, E. and Dizdar, M. (2000) op. cit., pp. 24 and 25.
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2) managed the assets of a company as if they were their own;
3) used a company to deceive or imperil their creditors;
4) had an effect on the decrease in the assets of a company 

for their benefi t or for the benefi t of third parties, or had an 
effect on the company to assume liabilities even though they 
knew or might have known that a company is not or might 
not be capable of performing its liabilities.362

3. MANAGEMENT AND RUNNING OF OPERATIONS 
    OF A COMPANY

3.1. General meeting

A company has a general meeting of stakeholders which comprises 
of all members, whereas the function of the general meeting in a 
one man company is performed by a member of the company.363 
The general meeting of stakeholders is a mandatory company 
body, and the participation of a member at the general meeting 
is a right, rather than an obligation, which is a characteristic of a 
corporation. Unlike some comparative laws (German, Croatian), 
the resolutions of our law stipulate the following: the total 
nominal amount of the registered equity capital364 is represented 
with 100 votes and every member has a number of votes which 
are proportional to the percentage of the participation of his 
stake in the company’s equity capital (e.g. the stake of member 
A participates in equity capital with 20%, whereas the stake of 
member B participates in equity capital with 30% and they have 
20 votes, i.e. 30 votes at the general meeting). The right to make 
decision at the general meeting belongs to the member who had 
been listed in the stake register on the day the general meeting 
was convened, unless the statute stipulates otherwise.  

362 Art. 6 of the LBE.
363 Art. 343 of the LBE; one member’s decisions must be listed in the register and they must be in writing, Art. 4 of the Twelfth Directive 

of the EU.
364 The registered equity capital is applicable rather than the paid-in equity, considering the system of payment of cash contributions.
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The law does not approve of the founding general meeting with 
this type of a company as it does with a joint stock company. 
The law incorporates common rules regarding general meeting 
without making a distinction between a general and emergency 
general meeting. A general meeting is convened as needed, but 
it must be convened as following: at least once a year in order 
for decisions to be made regarding the annual fi nancial report, 
division of profi t and regarding the loss coverage, and during the 
year when a company suffered a loss bigger than one fi fth (1/5) 
of the equity capital according to the annual report from the 
previous year. In such cases, the board of managers is, ex lege, 
obliged to schedule a convention of the general meeting. Besides 
the board of managers, the general meeting of a company can 
be convened by the member(s) whose stakes make up at least 
one tenth (1/10) of equity capital (qualifi ed members) as it is 
their right, and it can be convened by the supervisory board if it 
has been formed.    

With regard to the character of an LLC, the law stipulates two 
techniques of a decision-making at the general meeting. The 
fi rst one, which is not fl exible enough, stipulates the following 
procedure: a convener convenes the general meeting; he 
sends invitations to members (a registered mail, fax, e-mail) 
at least 15 days before the date the general meeting is to be 
convened, unless a contract or statute state otherwise (e.g. 
eight days); the invitation includes the agenda, place and date 
of the convention of the general meeting; a written document 
pertaining to every point of the agenda is sent along with the 
invitation; member/members whose stakes represent one tenth 
(1/10) of equity capital (qualifi ed members) have the right to 
propose amendments to the agenda within eight days from 
the day the invitation was received; and fi nally, a convened 
general meeting is held365. The statute prescribes who shall 
manage the work of the general meeting (chairman, oldest 
member, bigger investor) and it prescribes the composition of 
the electoral board which determines the quorum and voting 
results. 

365 Art. 344 of the LBE.
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In order for the above formalism to be avoided, the law prescribes 
a more fl exible technique, a specifi c form of the way the members 
of a company can express their opinions via a written voting, 
without convening or holding the general meeting. It is suitable 
for smaller companies. A contract or statute stipulates this 
technique of decision-making, whether that is in regards to all or 
certain matters within the competence of the general meeting. It 
comprises of the following: a written draft decision proposed by 
an individual/authority, that is legally authorised to convene the 
general meeting, is directly sent to company members; written 
proposals must be explained; company members must state 
their opinions in writing on the draft decision within 15 days at 
least. A member who does not make any declarations in writing 
within the given deadline is considered to have voted against 
the proposal366, and such a resolution exists in comparative laws 
(e.g. German, Croatian) as well. With this technique of decision-
making, a decision is made by the majority of votes including 
the total number of votes by all company members,367 which 
is clerically noted, determined and announced by the electoral 
board or other body determined by the statute. The modality 
of the written voting cannot be applied in companies which 
operate according to the regime of special laws/acts (e.g. public 
enterprises, leasing companies).   

Based on the explicit legal resolutions and subsidiary 
implementation of rules regarding a joint stock company, including 
the OECD Principles of corporate governance, the competence of 
the general meeting of an LLC incorporates making decisions 
regarding:

1) corporate strategies, key plans of action, risk policies;
2) amendments of the statute;
3) the selection, fees and individual dismissal of supervisory 

board members, if its formation is mandatory;
4) the choice, commissions and dismissal of the board of 

managers and of a procurator;
5) the increase and decrease in equity capital;
6) the issue of debentures (bonds, commercial papers);

366 Art. 343 of the LBE.
367 Ibid, Vilogorac, E. and Dizdar, M. (2000) op. cit., p. 521.
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7) the adoption of annual fi nancial reports and external auditors’ 
reports,368 and of reports generated by the supervisory 
board, if it was formed (expressing one’s opinion must be 
made at the general meeting rather than in writing);   

8) the election of external auditors, and this is the authority of 
the audit board; 

9) the external auditor’s report by the court order (an audit 
is requested by the member(s) whose stakes make up one 
tenth of the equity capital), and not holding the general 
meeting entails the liability for the offense;  

10) the distribution of profi t and payment of the profi t to the 
members and the method of covering losses (expressing 
one’s opinion must be done at the general meeting);

11) transactions (the purchase and sale, exchange, taking and 
giving in leasing, taking credit out, lending and loaning) 
during the fi scal year in the ratio higher than one third (1/3) 
of the book value of the assets of a company according to 
the balance sheet of the last year as well as the transactions 
of a lower value about which, according to the statute, the 
supervisory board (if it was formed) makes decisions and if 
the decision was not made unanimously; 

12) the resignation and expulsion of members, the transfer of 
stakes on the third party and their withdrawal, if the statute 
or a contract stipulates so; 

13) company reorganisation (merger by a formation of a new 
company, merger by absorption, split, change of form);

14)  dissolution of a company;
15) establishment, reorganisation and liquidation of subsidiaries 

and the approval of their statutes; 
16) other matters which have been defi ned by special 

regulations.

The general meeting can make decisions if the members whose 
stakes make up at least one half (1/2) of the equity capital of a 
company are represented either personally or through a proxy 
holder. If the required quorum is not made, then the general 
meeting cannot be held, and the same one will be convened 
once again with the same agenda at the latest in fi fteen days 

368 In a case when an LLC enters a category of a bigger and middle legal entities according to Art. 4 and 49 of the Law on Accounting of 
the Federation of Bosnia and Herzegovina (The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 83/09).



LIMITED LIABILITY COMPANY

CHAPTER 6 287

from the day when it was originally scheduled to be held. In that 
case, to hold the general meeting, the quorum can consist of 
the members who represent at least one fi fth (1/5) of the equity 
capital of a company369. The holding of the general meeting can 
be adjourned (decisions have not been made for all the matters 
on the agenda) and the same general meeting can be held at the 
arranged date and time. In order for a proxy holder to participate 
in the holding of and decision-making process at the general 
meeting, he must have a written authorisation (a document) 
signed by a stakeholder (an authoriser) and a proxy holder which 
is submitted to the Voting Committee or is sent to a company 
prior to the holding of the general meeting, in the manner and 
within the deadline set forth by the statute. 

Voting at the general meeting is made by ballot papers, in 
the same manner as it is made in joint stock companies or in 
other manner stipulated by the statute. A decision is made by a 
majority vote including the total number of votes in the general 
meeting (starting from 100 votes). The decisions regarding the 
type of a company (transformation), increase or decrease of the 
equity capital must be made by the two-thirds (2/3) majority 
vote.

3.2. Supervisory board 

Unlike joint stock companies where the supervisory board 
is a mandatory board (a two-tier system of management is 
mandatory), there is a different solution with LLCs – there is 
a one-tier and two-tier system. Its formation is mandatory in 
situations prescribed by the law or when the members of a 
company stipulate that by a memorandum of association or by 
the statute (a two-tier system). In smaller companies, this does 
not have to be established (a one-tier system). The supervisory 
board is mandatory in a company which: 

1) has equity capital higher than 1,000,000 BAM and at least 
two members (it meets two requirements cumulatively);

369 Art. 345 of the LBE.
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2) has more than ten members, regardless of the amount of 
equity capital;370

3) is under the regime determined by a special law (e.g. a public 
enterprise, a leasing company).

The number of the employed persons is not a criterion.371 
Not having formed the supervisory board entails the liability 
of a company and of the person held liable for the offense. 
In a single-member company, it does not have to be formed, 
regardless of the ratio of the equity capital. In a company where 
the supervisory board was formed, the role of the members of 
supervisory board is strengthened in such a specifi c manner that 
they perform the function of the supervisory board.

In a case when the supervisory board has been formed on the 
basis of a law, contract or  statute, the rules which pertain to this 
board in a joint stock company apply to it: it has a chairman and 
at least two members; they are elected by the general meeting 
or by all the members of a company, and the right to propose is 
given to the member(s), whose stake participates with at least 
5% in the equity capital; the requirements for the election of 
candidates are determined by the law or by a special law (the 
law pertaining to public enterprises) and by the statute with the 
implementation of the rules regarding the competition and the 
confl ict of interest; they are elected for a four year mandate, 
with elections taking place two years after the commencement 
of the mandate for the purpose of voting on trust in members, 
individually, including the possibility of dismissal of all or some 
members; the quorum consists of two-thirds (2/3) of the total 
number of members, just as it is the case with JSCs, and the 
decisions are made by the majority of the members present; 
they are responsible to the general meeting, i.e. to the members 
of a company for their work; the members of the supervisory 
board conclude a contract with a company which is verifi ed by 
the general meeting or by the members of a company. The 
supervisory board which has not been formed in the prescribed 
manner cannot make legally valid decisions.372   

370 Art. 348 of the LBE.
371 Contrary to it, Čović, Š. (2003) op. cit., p. 328.
372 The resolution of the Supreme Court of the Federation of Bosnia and Herzegovina, no. Gz- 14/97 ever since September 23, 1997.
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The authorisation of the supervisory board is mutatis mutandis 
just as it is in a joint stock company, including the OECD principles 
of the corporate governance:

1) it supervises the operations of a company, the implementation 
of corporate strategies, key plans of action, policies of risk;

2) it supervises the activities of the management;
3) it adopts a semi-annual report;
4) it submits an annual report on the operations of a company, 

a report generated by the supervisory board including the 
external auditor’s report (a category of bigger and middle 
legal entities);

5) it appoints the management and procurators, unless that 
is within the authorisation of the general meeting or of all 
members;

6) it proposes the distribution and the method of using the 
profi t and the method of covering losses to the general 
meeting;

7) it makes decisions regarding transactions (purchase, sale, 
leasing, credit) in the scope determined by the statute,

8) along with the management, it prepares the plan of 
reorganisation of a company (merger, affi liation, split, 
change of form);

9) it convenes the general meeting; it announces the actions 
required for the written voting of members;

10) it forms permanent and temporary authorities;
11) it makes decisions regarding other matters which have been 

placed under the authority of this board by a special law/act 
(e.g. for public enterprises) or by the statute of a company.

3.3. Management board

A management board is a mandatory and an autonomous board 
of a company which operates within the framework of legal and 
statutory authorisations. A management board comprises of 
one person (a director), as a singular author, or more than one 
person (executive directors), as a collegiate authority. They can 
but they do not have to be company members, in other words, 
there is a possibility of hiring a professional management. With 
regard to the nature of an LLC, the effect of members is stronger 
with greater level of direct interaction.
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The authorisation of the management board is prescribed 
by the law and by the statute. The legal authorisation of the 
management board is that:

1) it organises the operations and it manages the business (it 
makes business-related decisions);

2) it represents and acts on behalf of a company;
3) it takes care of and it is responsible for the legality of the 

business operations;
4) within their function, the management board of the parent 

company can issue binding orders, decisions and instructions 
to the management board of the subsidiary company;

5) it makes sure that the payments of contributions in cash are 
made on time and it takes legal actions in a case of a delay 
(exclusion of a member, it performs the sale of stakes, it 
invites predecessors of the excluded member to pay for the 
investment);

6) it establishes and maintains the stake register;
7) it manages the procedure regarding the realisation of 

the preemptive right on stakes (it receives an offer and 
it accepts the offers, it accepts the declarations made by 
members, it makes announcements);

8) it manages the procedure in a case of resignation and 
expulsion of a member from a company;

9) it prepares the plan of reorganisation of a company (merger, 
affi liation, division, change of the type) with the supervisory 
board, if it was formed;

10) it convenes the general meeting of a company, at least 
once a year and during the period of one year if a company 
sustains a loss (higher than 1/5 of the equity capital);

11) it makes decisions on behalf of the general meeting and on 
behalf of the supervisory board;

12) it fi les a claim to the Securities Commission for the approval 
of the change of the type into a joint stock company;

13) other matters determined by special regulations (e.g. 
procurement, the code of ethics in public enterprises).

The statutory authorisation of the management board includes 
the matters which the general meeting puts within the scope 
of the management board or the law prescribes it within the 
statutory regulation, such as the following: the type and volume 
of transactions; requirements, procedure and consequences 
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of resignation and expulsion of a member from a company; a 
written voting without having convened the general meeting; the 
transfer of stakes; giving of the individual or joint procuration; 
persons held liable for the use and protection of the trade secret; 
the duration of the prohibition of competition; the confl ict of 
interest and other matters. 
 
The directors and executive directors are elected by and are 
suspended by an authority in a company, in a manner prescribed 
by the statute (the supervisory board, if it exists, the general 
meeting, the members), i.e. by a special law (public enterprises, 
leasing companies). Director makes proposals for potential 
candidates to be executive directors, including their suspension. 
Director, ex lege, represents the management board, he runs 
the business, he represents and acts on behalf of the company 
and he is responsible for the legality of the business operations, 
regardless of the collective band and of the operations of the 
management board. He is a legal representative of a company as 
he has a role of an agent to whom the management of the assets 
of principals was entrusted.373 The memorandum of association 
and the statute determine the authorisations and responsibilities 
of directors and of executive directors.

3.4. Audit board

The LBE does not include special norms regarding the audit 
board. According to the subsidiary implementation of the rules 
regarding a joint stock company, it is a mandatory board in this 
type of a company. In accordance with some special laws (LPE), 
the audit board is a mandatory board with emphasised functions 
(it appoints an external auditor and the director of the internal 
audit board; it reviews an annual study of risks and so forth). The 
practice shows that this board does not exist in the majority of 
companies of a general type. It is probably based on the fact that 
they are companies with a smaller number of members who have 
direct connections with a company and hence they are aware of 
the state and business operations of the company.

373 For more details, Vasiljević, M. (1997) op. cit., p. 142 and more.
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3.5. Protection of minority rights

Protecting the rights of the members with a smaller stake is 
one of the most current matters in companies, especially in 
corporations where the equity ratio is dominant. The standpoint 
of the theory374according to which the role of the minority 
members in a LLC is weaker than it is in a JSC, is acceptable due 
to a key reason of their stake not being on the market, stock 
exchange, (they do not have shares) and this theory estimates 
the market value of stakes. There is whole spectrum of legal 
rules whereby the rights of the minority are protected in different 
manners and according to different remedies, including the 
subsidiary implementation of the rules regarding a joint stock 
company:

1) The protection through the right to convene and hold the 
general meeting: one member or a group of members with 
the participation of at least 1/10 has the right to directly 
schedule the general meeting; one member or a group of 
members with the participation of at least 5% has the right 
to propose changes to the agenda and to a draft decision of 
the already convened general meeting as well as the right to 
suggest subject matters and draft decisions for the next (an 
unheld general meeting) general meeting; 

2) Suggesting the prospective candidates for the supervisory 
board, if it is to be formed: one member or a group of 
members with the participation of at least 5% has the right 
to suggest the prospective candidate(s) for the supervisory 
board;

3) A withdrawal from, “leaving” a company: an individual right 
of every member which is not related to the participation 
in the equity capital and it cannot be excluded by acts of a 
company, the judicial protection is secured;

4) The preemptive right: all members of a company have the 
priority right to participate in the purchase of a stake which 

374 Vasiljević, M. (1997) op. cit., p. 196.
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is on sale as well as they have the priority right to pay for 
the investment in a case of the increase of the equity capital, 
within the ratio of maintaining the participation in the equity 
capital;

5) A direct supervision of business operations of a company 
where the supervisory board has not been formed: an 
individual right of every member who is not related to 
the property census, and it has been widely set up (it 
controls business operations, fi nancial records, stock, cash 
operations);

6) Filing a claim with the court to elect an external auditor: 
one member or a group of members with the participation 
of 1/10 in equity capital can directly request of the court 
to nominate the external auditor, if it seems probable that 
a serious violation of the law, contract or statute has been 
committed;

7) Filing a claim with the audit board, if it has been formed, 
to conduct an audit of the fi nancial business operations of 
a company: a member or a group of members with the 
participation of at least 10% has the right to request of the 
audit board to conduct an audit of the semi-annual or annual 
business operations;

8) Filing a claim for the compensation from a member of a 
company due to a delay in payment of the investments in 
cash: an individual right which is not related to the percentage 
of the participation in the equity capital375;

9) Filing a complaint with the court to obtain a permit to transfer 
the stakes: an individual right of every member which is not 
related to the property census to fi le a claim with the court 
to obtain the permit to transfer, if a company declines the 
consent to transfer, and the investment has not been fully 
paid;  

375 Art. 320 of the LBE.
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10) Objecting to the decision made by the general meeting: an 
individual right of every member which is not related to the 
percentage of the participation in the equity capital to fi le a 
claim with the court to object to the decision made by the 
general meeting against which he had voted;

11) Filing a derivative (fi led) lawsuit: an individual right 
of every member which is not related to the property 
census to request of a company to have a member of the 
management board and/or supervisory board of a company 
to compensate for the damage incurred by the violation of 
the law, contract or statute, if a company does not do that, 
then a member can fi le a claim with the court to request 
the compensation for the benefi t of a company. A derivative 
lawsuit for compensation against a parent company can be 
fi led by a member or a group of members with at least 10% 
of the participation in the subsidiary company.

4. TERMINATION OF MEMBERSHIP, CHANGES 
    OF FORM OF A COMPANY AND DISSOLUTION 
    OF A COMPANY

4.1. Termination of membership in a limited liability company

Membership of a natural or legal person in a company is 
terminated if an individual passes away or if a company is 
dissolved. Legal successors can join the company, if this was 
stipulated by the memorandum of association, by the statute 
or by the decision made by the general meeting or by company 
members. A stake of the legal predecessor is distributed to the 
successors in equal portions. If there is no legal possibility for 
successors to join a company, then the compensation is paid 
to them in the amount of the market value of stakes of their 
legal predecessor, by an analogous implementation of legal rules 
regarding the withdrawal of a member from a company. In such 
a case, the stake is assumed by members or by a company, as 
their own stake.  If a member is a legal entity and is dissolved 
due to liquidation or bankruptcy, then the compensation of the 
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market value of stakes becomes a part of liquidation or bankruptcy 
estate. 

Withdrawal from a company is one of the rights of members 
and it is the declaration of a member’s will. The general rule 
states that a right to “leave” a company cannot be excluded 
from a member. The acts (a contract, statute) of a company 
determine the conditions, procedure and the consequences of the 
withdrawal. Legal consequences of withdrawal are a termination 
of an existing contract with a company, a termination of the 
rights as a member and the payment of the compensation to 
the person withdrawing for their stake. A withdrawal can occur 
in two ways: by a contract (an agreement) between a member 
and a company and by the decision of the court. A contract 
regarding the withdrawal must be in the form of a written 
document processed by a notary public, as it has a legal status 
and an obligatory effect (a decreased number of members which 
is registered with the court and listed in the stake register). A 
member of a company can obtain his right to withdraw by fi ling a 
claim with the court, if one of the legal reasons has been fulfi lled: 
other members or authorities of a company have caused damage 
to him; he has been prevented from performing his liabilities; a 
company has been imposing disproportionate liabilities. These 
are the cases when an equal treatment of a member in regards 
to other members has been undermined, and he is not able to 
use the effective legal protection.376  A member who withdraws 
has the right to compensation of the market value of his stake on 
the day the membership was terminated. 

The exclusion of a member from a company is a manifestation 
of the rights of other members. It is implemented against 
the will of a member who is to be excluded and a company 
cannot be deprived of that right. The decision on the exclusion 
is made by the general meeting or by company members, and 
in certain cases prescribed by the law this decision is made by 
the management. A member whose exclusion is being decided 
upon has no right to vote. The reasons for exclusion and the 
procedure are regulated by the memorandum of association and 
by the statute. A legal reason for exclusion is a non-payment of 

376 The OECD Principles of the corporate governance, part III.
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the contribution in cash with the overdue of 60 days from the 
deadline which was set by the memorandum of association377. 
The excluded member can object to the decision by fi ling a claim 
with a court within a preclusive period of 30 days from the day 
the decision was passed. Legal consequences of exclusion are 
the same as with the withdrawal. 

4.2. Change of form of a limited liability company

A change of form of a company (a transformation) is one of 
the methods of dissolution of a company, without the liquidation 
of the company’s assets, which changes into a new type of a 
company with its obligations. Unlike comparative laws, our law 
is restrictive; it only allows the transformation into a JSC378. With 
the change of form, the prior LLC becomes a JSC and it conforms 
to the legal rules pertaining to that type of companies. The 
transformation can be abolished either ex lege or by the decision 
of the general meeting.     

Pursuant to the LBE, an LLC which meets the legal criteria for an 
open JSC (the lowest amount of equity capital of 4 million BAM 
and at least 40 members) is obliged to change its type into a JSC 
and make a record of the same with the Securities Commission 
and with the court.379 A common practice is for he company’s 
general meeting to make decisions regarding the change to the 
type by two-thirds (2/3) of the majority vote of all company 
members.

Legal consequences of changing the type of a company include: 
members of the prior company assume the shares of a JSC in 
accordance with their participation in equity capital in the LLC 
(they become owners of shares); equity capital must be at least 
50,000 BAM, and the nominal value of a share must be at least 
10 BAM; it enacts the statute of a joint stock company. By fi ling 
a claim with the court, a company member can object to the 

377 Art. 320 of the LBE.
378 Art. 361 of the LBE.
379 Art. 62 and 107 of the LBE, Art. 265 of the LSM.
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decision of the general meeting regarding the transformation 
of an LLC against which he must have had voted within 30 
days from the day the decision was passed. With a subsidiary 
implementation of legal rules regarding a joint stock company, 
he can request of a company to redeem his stake. 

4.3. Dissolution of a limited liability company

A limited liability company can be terminated in different ways:

1) By changes to the status (merger by formation of a new 
company, merger by absorption and split) which have been 
explained in detail before. Some specifi cations include: an 
LLC can merge with a corporation, i.e. with another LLC or 
with a JSC, which pertains to mergers by absorption as well; 
it is merges with or is absorbed by a joint stock company, 
then the members’ stakes are replaced by shares; merger or 
merger by absorption cannot be made until two years have 
passed since the company was listed in the court register;

2) By a decision of the general meeting or by company 
members, depending on how this is regulated by the statute. 
Every company member can object to the decision before 
the court, if he had voted against it within 30 days from the 
day the decision was passed. A company is dissolved in such 
a manner after the deadline which was set. 

3) By a court decision due to reasons prescribed by the LBE and 
LLP in cases when liquidation proceedings are conducted by 
a liquidation judge and by a liquidator.

4) By bankruptcy, by a general execution over a company, by 
implementation of general rules regulated by the LBP and 
they pertain to all types of companies, which has already 
been discussed. 
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1. GENERAL PARTNERSHIP 

1.1. Defi nition, characteristics and establishment

The law defi nes a general partnership (Bosnian: društvo 
sa neograničenom solidarnom odgovornošću, d.n.o.) as a 
business entity that consists of at least two members with 

unlimited joint liability for its obligations (Art. 78 of the LBE). 
General partnership has the status of a legal entity and it is 
established when at least two natural or legal persons join and 
make an agreement to, under a personal business name, perform 
the activity of producing and selling products or providing services 
in the market, with the goal of earning a profi t. Each member has 
the right and obligation to participate in company management. 
Likewise, all members have unlimited joint liability for business 
obligations, ex lege, with their entire property.

This type of entity is suitable for running a small business within 
a narrow circle of individuals among whom there is a high level 
of trust. It is still not suffi ciently common in our economy. Due 
to the emphasised importance of its members and their personal 
features, some comparative laws do not fully recognise this type 
of entity as a legal entity (German, English, Hungarian law). 
Along with regulations of business law, rules of civil partnership 
are thus applied for general partnership, as a subsidiary 
source. 

 
PARTNERSHIPS

Cum aliquis renuntiaverit societati, 

solvitur societas.

When any partner renounces the partnership, 

the partnership is dissolved. 

 (Gaius)

General partnership is a 
business entity that consists 
of at least two members 
with unlimited joint liability 
for its obligations. 
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General partnership is a typical personal company. Personal 
features of partners, their mutual relations and trust, and their 
societal status and relations with others in legal transfer in 
particular, provide relevant characteristics of this type of entity. 
Such characteristics differentiate this type of company from a 
corporation, and they are listed below: 

1) During the entire period of its existence, a partnership must 
have at least two members, natural and/or legal persons, 
domestic and/or foreign (partners). It is established and 
run under a personal business name. The business name 
contains the surname of at least one member (partner), as 
well as the compulsory designation: “and associates”, “and 
others”, “and brothers”, “and sons”, etc. The business name 
also must contain the designation for this type of entity: 
“d.n.o” (Art. 13 of the LBE).

2) Members’ contributions may be in money, goods, rights and 
services that have been provided (future services excluded). 
The value of contributions is determined in the partnership 
agreement and it is expressed in the domestic currency 
(BAM). Partners’ contributions have equal value (Art. 81 of 
the LBE). This legal regulation should be interpreted as a 
dispositive rule, so articles of incorporation can determine 
otherwise, i.e. for the contributions not to be equal380. The 
law does not prescribe the lowest value of an individual 
contribution. Therefore, it may be symbolic. 

3) Individual contributions form a company’s equity capital 
expressed in money and listed in the register. The law does 
not prescribe the minimum value of equity capital required 
to form a partnership. The reason for this is the system of 
members’ liabilities. 

4) Absent an agreement to the contrary, all partners share the 
profi t and cover the losses in equal amounts (Art. 88 of the 
LBE). The partnership agreement may prescribe a different 
ratio of contributions.

380 In comparative laws, this is a dispositive rule. For example, see Art. 72 of the Companies Act and Art. 96 of the Law on Business Enti-
ties, Offi cial Gazette of the Republic of Serbia, No 36/11. 
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5) By the law, all members have equal rights and obligation to 
manage and represent the company, in accordance with the 
partnership agreement. The basic principle is that all partners 
have equal treatment in the company. For a certain period 
of time, a partnership may be fully or partially managed and 
represented by one or more members or a person who is not 
a partner (Art. 82-87 of the LBE). 

6) A partnership is a legal entity and it is held liable for its 
obligations towards creditors with its entire property. By 
the law, however, each member also has an unlimited 
joint liability for the partnership’s obligations with his entire 
property, including the property that was not incorporated 
in the company’s assets (Art. 78 of the LBE). This is the 
characteristic that the partnership was named after (Bos: 
društvo s neograničenom solidarnom odgovornošću – 
partnership with unlimited joint liability). 

7) The nature of this type of company and the personal status of 
its members result in specifi c methods of its dissolution. Along 
with the common methods of dissolution, a partnership may 
be terminated due to events related to company members 
such as their withdrawal, death, bankruptcy or loss of legal 
capacity (Art. 92 of the LBE).  

The normative system which is dominantly applied in our law is 
valid for the establishment of a general partnership. Founders 
can be natural and legal persons, domestic and foreign. Natural 
persons must be adults over 18 years of age with full legal 
capacity because they participate in company management 
and they are held liable with their property. Founders as well 
as persons who join a partnership subsequently are members, 
partners. Each founder must meet the following requirements: he 
must not be a member of another existing general partnership, 
he must not be a general partner in a limited partnership, the 
existing company (regardless of the type) that he is a majority 
owner of (over 50%) must not have outstanding debts towards 
creditors or outstanding taxes at the time of establishment of a 
general partnership, and fi nally, the limited liability company that 
he is the sole owner of must not be undergoing bankruptcy or 
liquidation proceedings and must not be sued for reasons based 
on which a general partnership may be terminated (Art. 60 of the 
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LBE). Foreigners must meet additional requirements regulated 
by special regulations. 

At least two members are required to establish a general 
partnership. However, the maximum number is not prescribed 
by the law. In practice, two or three members are most common. 
A legal document by which a partnership is established is a 
partnership agreement (articles of incorporation), which must 
be in writing. Partnership agreement is signed by all members 
personally or by their proxy holder. Amendments to the agreement 
are made with the consent of all partners (Art. 79 of the LBE). 
As in the case of other types of companies, the law prescribes 
compulsory elements of a partnership agreement (Art. 79, 81-82 
and 91 of the LBE). Founders may add non-mandatory elements 
to a partnership agreement based on their free will. Partnership 
agreement is important for partnerships for two reasons at least: 
fi rstly, it is the only compulsory legal document of a partnership 
and it is stored in the public register (register of documents), and 
secondly, as there is no legal obligation to adopt the statute, the 
partnership agreement must precisely address all relevant issues 
regarding mutual relations of the members. 

It is important to emphasise that the payment and incorporation 
of contribution are not a legal requirement to establish this 
type of company. Articles of incorporation may prescribe that 
contributions be paid or incorporated after the entry of a general 
partnership in the register, two months after its establishment 
at the latest. However, economic reasons require a partial 
payment and/or incorporation of contributions to be made prior 
to establishment (registration), in order for a partnership to have 
a substantial foundation for its operations. 

After the conclusion of a written partnership agreement, the 
second requirement to establish a partnership is its listing in the 
public register of companies. All partners sign the application 
to list the general partnership in the court register (Art. 80 of 
the LBE). Entry in the register has a constitutional effect, as it 
is on this date that a partnership acquires legal capacity and is 
considered established (Art. 5 of the LBE). Prior to the entry in 
the register, no one can act on behalf of a partnership that shall 
be established. If a person acts on behalf of a future partnership 
prior to its registration, he shall be personally liable for obligations 
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created that way with his entire property. If several persons act 
this way, they shall have unlimited joint liability. 

1.2. Legal relations among partners 

Equity capital is formed from the founders’ contributions and it 
represents the starting substantial foundation available for the 
partnership’s business operations and activities. On the date of 
registration, the founders’ contributions listed in the agreement 
legally form the partnership’s equity capital. Contributions do 
not have to be paid or included until the day of registration. 
The partnership shall have equity capital at its disposal when 
the contributions are paid or included (goods, rights), within the 
deadline provided by the partnership agreement. This must be 
no later than two months after the registration. 

The value of equity capital is expressed in money and included in 
the agreement and public register. It is expressed in the domestic 
currency (BAM). Foreign currencies are calculated and expressed 
in terms of the domestic currency. Participation of partners in 
proprietary interests (profi t share, cover of losses) is measured 
by their participation in equity capital. The key function of equity 
capital in this type of business entity is to regulate internal 
relations between members, rather than to provide creditors’ 
security. 

The law has not prescribed the minimum amount of equity 
capital, neither at the moment of establishment nor during 
business operations. Therefore, it can be expressed symbolically. 
There are two major reasons for this: an economic one and a 
legal one. The economic reason is that a general partnership 
represents a small business with limited property and fi nancial 
resources, limited organisational, business and other capacities. 
It undertakes business enterprises of relatively low value. The 
legal reason is the type and extent of liability of each partner 
(unlimited joint liability with entire property). A partnership’s 
creditor has an equal legal capacity of compensation from the 
partnership’s property as from any of its member’s property. 
A partnership’s equity capital is a dynamic category: it may be 
increased or decreased. 

Equity capital is formed 
from the founders’ 
contributions and it 
represents the starting 
substantial foundation 
available for the 
partnership’s business 
operations and activities. 
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Contributions represent permanent deposits, input to the 
company that forms its equity capital i.e. a substantial foundation 
required for business operations. In the absence of contrary 
agreement or its amendments, contributions are of equal value. 
They are paid or incorporated within the deadline provided by 
the agreement, or otherwise no later than two months after 
listing the partnership in the court register (Art. 81 of the LBE). 
Contributions may be in money, goods, rights or services. Their 
value is determined by the agreement and is expressed in the 
domestic currency. Contributions in money are paid. The ones 
in goods, rights and services are incorporated. The minimum 
amount of an individual contribution is not prescribed by the 
law. Services must be provided by the deadline provided for the 
incorporation of contributions. Starting with the resolutions of 
comparative laws, even though our law does not explicitly cover 
this issue, contributions may consist of partners’ personal goods. 
Personal goods can be an object of legal transfer if they can be 
expressed in money (a company’s business reputation, personal 
credit ratings). The law defi nes legal consequences in the case of 
payment failure or untimely payment of contractual obligations 
of the incorporation of contribution in goods and rights (Art. 42 
of the LBE). 

A contribution grants a partner the right to a stake of a 
partnership (Art. 43 of the LBE). A stake represents the sum 
(total) of the rights that a partner acquires within the partnership, 
and it encompasses: the right to management and running of 
operations, the right to representation of the partnership, the right 
to information and insight into business books and documents, 
the right to participation in profi t share and the distribution of the 
remaining property after a bankruptcy or liquidation proceeding, 
as well as other rights provided by the partnership agreement 
(Art. 82 and 86 of the LBE). The amount of property rights per 
stake depends on the amount of contribution (equal, unequal). 
Non-property rights from the stakes are generally equal. 

Legal regulations of partnership stakes emphasise this type of 
business entity as an intuitu personae, particularly regarding the 
transfer of a stake onto an individual outside the partnership. 
Having this in consideration, there are two types of transfer of a 
stake: transfer to one or more partners (internal transfer), and 
transfer to a third person outside the cycle of partners (external 

Contributions represent 
permanent deposits, input 
to the company that forms 
its equity capital i.e. a 
substantial foundation 
required for business 
operations. 

A stake represents the sum 
(total) of the rights that a 
partner acquires within the 
partnership. 
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transfer). Contractual freedom applies in the fi rst case, so stakes 
are transferred in the manner, under conditions and in the 
amount provided by the partnership agreement. In accordance 
with the agreement, either the majority or all partners may 
decide about it. Contractual autonomy applies because a new 
partner does not join the partnership. However, it is limited in 
the case of members’ contributions being equal. In this case, 
there is no partial transfer of a stake. It is rather fully transferred 
and equally distributed among the remaining partners. 

In case of transfer to a third person, freedom of transfer of 
a stake (sale, gift, exchange) does not apply to this extent, 
because partnership rights are transferred. Other partners are 
not indifferent to who joins the partnership i.e. who becomes a 
new partner, considering his personal traits and liability. This is 
why the law permits transfer to a third person, but with signifi cant 
restrictions: a partner may transfer his rights and obligations to 
a third person “only with the consent of all the other partners” 
(Art. 91 of the LBE). The consent of all partners is also required 
when only the right to management is transferred to a third 
person (Art. 82 of the LBE). In case the partners refuse to give 
consent for transfer of a stake, the partner who wants his stake 
transferred has two legal solutions: either to transfer his stake 
to other partners according to the agreement, or to initiate the 
procedure of his withdrawal from the partnership and termination 
of the partnership agreement (Art. 92 of the LBE).

Members of partnership participate in profi t share and coverage 
of losses in equal amounts, unless the partnership agreement 
provides otherwise (Art. 88 of the LBE). Dispositive regulation of 
the law allows for profi t to be shared and losses to be covered 
unequally. Therefore, profi t may be shared in one of the following 
ways: all members participate with equal amounts (“per head”) 
and this method is generally applied when the agreement does 
not specify different criteria; profi t is shared in proportion to 
participation in the partnership’s equity capital (“per capital”), and 
fi nally, a combination of the fi rst two methods may be used (e.g. 
1/3 of profi t is shared in equal amounts and 2/3 in proportion to 
the participation in equity capital, or vice versa). Participation in 
loss coverage may be resolved in the same ways. It is contrary 
to the nature of this business entity for some members to cover 
the losses, while others exclusively share the profi t (clausula 
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leonina). Losses are covered primarily from the profi t or equity 
capital. 

All partners, by the law, have the right to be informed about 
business operations of the partnership, regardless of whether 
they participate in management or transfer their right to 
another person. The right to information encompasses insight 
into business books, fi nancial reports, documents, accounting 
reports, etc. 

Good faith, integrity and fairness are qualities without which 
a successful general partnership cannot be imagined. Unlike 
comparative laws, our law does not regulate these issues, not 
even in the form of general provisions. According to the principle 
of analogy (rules regarding joint stock companies), a partner in 
this type of partnership should act in business operations and 
treat the partnership’s property “in accordance with a reasonable 
judgment of the best interests of the company” (Art. 250 of the 
LBE). Good faith and integrity are required even more in joint 
businesses than in individual ones. 

A ban on competitive actions of members toward a partnership is 
not precisely defi ned in the law, neither comparative nor Bosnian 
law. Prohibition of competition is regulated in two general 
rules: Art. 34 and 89 of the LBE. It lasts during membership in 
a partnership and after quitting the partnership for a period of 
time provided by the agreement, but no longer than two years. 

Pursuant to the rule applied for general partnerships and 
limited partnerships, which is of dispositive nature, a member 
of partnership may conduct “other activities and operations 
and thereby create property liabilities with the consent of other 
members, unless the agreement provides otherwise” (Art. 89 of 
the LBE). The liabilities or guarantees created this way may have 
a negative effect on the status of other members of partnership, 
if the creditor activates unlimited joint liability of partners. 

Another rule that applies for all types of companies, which is 
of imperative nature, is that a member of a company must not 
acquire certain conditions and status through which he would 
participate in an activity that constitutes or might constitute 
a competitive relationship with the operation of the company 
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whose member he is (Art. 34 of the LBE). In order to fulfi l the 
requirement of competition, a partner in a general partnership 
must not be: a member of another general partnership, a general 
partner in a limited partnership, an owner of shares and a 
member of management or supervisory board in a limited liability 
company, a member of supervisory board and management of 
a joint stock company; a procurator nor an employee in another 
company, nor must he perform operations as a craftsman/
tradesman. A competitive relation does not have to occur in 
reality, to exist. A chance (possibility) for it to occur in the future is 
suffi cient.381

Considering that this type of entity is intuitu personae, it is 
particularly important that partners pay attention to the possibility 
of confl ict of interest in their actions and behaviour. This concerns 
the situations when a partner’s status is in confl ict with his own 
interests. He cannot vote on any decisions that regard his own 
actions, responsibility or claims from the partnership. He is 
obligated to inform other partners about the existence of confl ict 
of interest. 

1.3. Management and running of operations 
       of a general partnership

A general principle adopted in our and comparative laws is that 
all partners are authorised to manage a partnership. Pursuant to 
our law, this is not merely a right but also an obligation of each 
partner (Art. 82 of the LBE). Each member of the partnership 
has the right to vote based on his stake. However, a partnership 
agreement may provide a different solution for the implementation 
of this right in the process of decision-making. The law has not 
foreseen forms and bodies of management as in the case of 
corporations, so the agreement may provide different variations, 
including the names of bodies (association of members, general 
meeting, the board of members, etc). 

381 More about this and other issues regarding competition in: Trifković, Miloš (1981) Pravo konkurencije [The Right of Competition], 
Sarajevo: Svjetlost, p. 81 and further.
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Based on the agreement, partnership management may be 
organised in several ways: 

1) The fi rst way is for the partnership to be managed by all 
members who equally participate in decision-making 
regarding any issues. Decisions are made with the consent 
of all members, unanimously, so the principle of majority 
voting cannot be applied (Art. 82-83 of the LBE). 

2) The second method assumes partnership management 
by one or several partners. A partnership agreement may 
provide that partnership management is transferred fully to 
one or several partners for a certain period of time, with a 
simultaneous renouncement of management rights of other 
partners (Art. 82 of the LBE). 

3) The third method is a combination of the previous two. 
The right to management is partially transferred onto one 
or several members, with a simultaneous renouncement of 
this right in the transferred amount, for a certain period of 
time (Art. 82 of the LBE). Partial transfer of management 
may take the form of: one or more members cannot make 
decisions regarding some matters, or they make decisions 
regarding all matters but with quantitative limitations. 

4) Unlike the fi rst three, the fourth method of management 
assumes the inclusion of a third person (a non-member). A 
partner may transfer his management right and obligation 
onto a third person with the consent of all other partners 
(Art. 82 of the LBE). 

In this type of company, running of operations encompasses 
activities and actions which are in corporations usually performed 
by the management (director or director and executives). Running 
of operations includes: organising work and administering 
business operations, representing the partnership and securing 
the legality of business operations. Representation may be 
separate. Unlike corporations where the function of management 
is separated from the function/subfunction of running of 
operations (there are different bodies), in this type of company 
they may be merged in the same person or persons. 

Running of operations 
includes: organising work 
and administering business 
operations, representing the 
partnership and securing 
the legality of business 
operations. 
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The law relies on the partnership agreement to provide the 
method of organisation of running of operations (Art. 82 of 
the LBE). Considering the freedom of regulation, running of 
operations of a general partnership may be organised in one of 
the following ways: 

1) Each partner participates in the running of operations. This 
method is applied if the agreement does not provide otherwise 
and partnership management has not been transferred to 
one or more persons (Art. 82 of the LBE). Partners’ actions 
in running of operations may be: individual, when each 
partner takes an action on their own, or joint (collective), 
when any action or a job from the domain of management 
may be conducted with the consent of all members, i.e. by a 
unanimous decision;

2) Running of operations is done by several partners to whom 
the management right was transferred. A partnership 
agreement may also foresee individual or joint actions of 
these persons in business operations;

3) One person, a member or non-member of a partnership, 
is responsible for running of operations. He is usually 
entrusted with representation and he represents the director 
of the partnership whose name is entered in the register of 
companies. 

1.4. Legal relations of a general partnership and its members 
       towards third parties 

Pursuant to the law, a partnership is represented by each 
member, unless the partnership agreement provides otherwise 
(Art. 87 of the LBE). It needs to be assumed that each member 
acts individually with unlimited authorisation. If the agreement 
provides, one or several persons, members or non-members, 
may be authorised to represent the partnership. In this case, by 
the law, the other members are excluded from representation 
(Art. 87 of the LBE). All representatives must consent to give or 
receive statements, unless the partnership agreement provides 
otherwise.
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The person authorised to represent may take any actions and 
conclude legal affairs, in the name and on behalf of the partnership, 
within authorisation entered in the register. Representation can 
be limited or unlimited. Limitation of representation can be 
content-related (conclusion of some types of affairs) or scope-
related (certain value of legal affair is the limit). If no limitations 
are entered in the register, then it is assumed that representation 
is unlimited. 

It is a general rule of business law that each type of a business 
entity is liable for its obligations with its entire property. This 
legal liability cannot be limited nor excluded by a partnership 
agreement. Therefore, a general partnership’s liability is legal and 
unlimited. Along with a partnership’s liability, the law constitutes 
the liability of each member for the partnership’s obligations (Art. 
6 and 78 of the LBE), which is generally accepted in comparative 
laws as well. The members’ liability for the partnership’s 
obligations is based on the following: 

1) Each member’s liability is legal, provided by an imperative 
norm, and cannot be excluded nor limited by a partnership 
agreement; 

2) All members have joint liability, so the creditor may request 
the liabilities towards him to be covered by the partnership, 
all or some of its members, as they are all held equally liable; 

3) Each member’s liability is simultaneously unlimited, as 
each is liable for the entire obligation to each creditor with 
their entire property, including the property that was not 
incorporated in the partnership (Art. 6 and 78 of the LBE);

 
4) Each member is liable with his own property, but not with 

the property of the persons he lives or conducts business 
with (spouse, children, parents), unless those persons have 
taken liability explicitly; 

5) Each member is liable towards creditors regarding the 
partnership’s obligations under the same conditions and in the 
same way as the partnership itself. The members’ obligations 
are accessory because they are liable in the same manner 
and amount as the partnership is. Therefore, members can 
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make the same objections as the partnership (the obligation 
is a subject to a statute of limitations, it is illegitimate, it has 
expired, etc), including personal objections. 

6) Neither the partnership nor other members are liable for a 
member’s personal obligations. Comparative laws explicitly 
prohibit a partnership to provide a guarantee, a deposit or 
mortgage as well as any other way of securing partners’ 
personal obligations, which should be accepted in our law as 
well (due to confl ict of interest). 

Generally a partner who has paid the partnership’s obligations 
has the right to reimbursement due to legal subrogation of the 
obligation (Art. 300 of the LoO). If a partner is not reimbursed 
by the partnership, he has the right to compensation from 
other partners, according to the criteria from the partnership 
agreement and general provisions of law of obligations (Art. 
1018 of the LoO). 

1.5. Change in membership, change of form and dissolution 
       of a general partnership 

Joining a general partnership implies that a person who is not 
a member joins the partnership and becomes its member. 
Joining a partnership is based on the willingness of the new 
member and the consent of the existing ones. The partnership 
agreement is then amended and a corresponding entry to the 
public register is made. The status of a new member is acquired 
on the date of registration. The new member has the same rights 
and obligations as the other members. Regardless of not being 
a member of partnership at the moment of the formation of 
liability, the member who joins the partnership is responsible to 
the third person for the partnership’s liabilities created before he 
has joined the partnership, with the right to reimbursement (Art. 
90 of the LBE).

The number of partners can be decreased by membership 
termination. Membership termination encompasses the cases of 
a member’s cessation of membership status while the partnership 
continues business operations without change in its legal identity, 
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if other partners make such a decision. The cases of a partner’s 
“split up” with a partnership are withdrawal, expulsion and 
termination of membership due to natural or economic reasons. 

Withdrawal from a partnership is a partner’s willing termination of 
membership. Partnership agreement provides the reasons, way 
and deadlines of withdrawal, as well as the method of distributing 
i.e. transferring that partner’s stake in partnership. Unless the 
agreement provides otherwise, the member who intends to 
withdraw from a partnership established for an unlimited period 
of time submits notice in writing on his quitting and termination 
of the agreement no later than six months before the end of the 
calendar year (Art. 92 of the LBE). If termination of agreement 
cannot be resolved among the partners, the withdrawing partner 
may request protection of his rights in court, for no one can be 
held in partnership against their will. Partnership membership 
ceases on the date of entry of withdrawal in the public register. 
The partner who has withdrawn is liable for the partnership’s 
obligations created before the date of entry of his withdrawal in 
the register (Art. 90 of the LBE) and, unless in cases of transfer 
of his stake onto a third person, has the right to compensation of 
his stake in the form of a reimbursement calculated the same way 
as in the case of distribution of property after liquidation (Art. 93 
of the LBE). After a partner withdraws, the partnership may make 
amendments in the partnership agreement and then continue 
business operations (provided that at least two members remained 
in the partnership), or they may terminate the partnership. 

Expulsion from a partnership is another way of membership 
termination, foreseen by comparative laws. A partnership 
agreement should anticipate reasons, procedure and 
consequences of expulsion. Reasons are subjective, on the side 
of a partner (a breach of confl ict of interest, non-participation in 
management, non-fulfi lment of obligations from the partnership 
agreement). The decision on expulsion is made by other members, 
either all or only those to whom the management right was 
transferred. Expulsion may also be demanded by a lawsuit. The 
expelled partner is liable for the partnership’s obligations created 
before the date of the entry of his expulsion in the register. He 
has the right to reimbursement in the same way as a member 
who withdrew from a partnership. His stake is assigned to the 
remaining partners. 
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Natural and economic reasons may also lead to membership 
termination. Membership of a natural person ceases by their 
death or loss or limitation of business capacity (permanent 
mental disability or a professional disease). In the case of death, 
relations are resolved by appointing a successor, and in the case 
of a loss or limitation of business capacity, a trustee is appointed. 
An economic reason for membership termination refers to a legal 
person that is terminated (due to bankruptcy or liquidation). In 
this case, legal successors receive compensation by the same 
rules provided for partnership liquidation. The departed partner’s 
stake is assigned to the remaining partners. 

The law does not permit that members change this type of 
business entity into some other, regardless of the change in a 
partnership’s legal identity (Art. 62 of the LBE). The reason for 
the dissolution of a partnership is twofold: general reasons and 
those specifi c for partnerships. General reasons are the same 
as those the law provides for all types of companies (Art. 71 of 
the LBE). Specifi c reasons for dissolution of this type of business 
entity are: (1) one partner’s withdrawal and termination of the 
partnership agreement, (2) death of a partner (natural person), 
(3) dissolution of a partner (legal entity), (4) bankruptcy or 
liquidation of one of the partners, and (5) loss or limitation of 
business capacity of a natural person as one of the partners (Art. 
92 of the LBE).

When some of these reasons occur, a partnership may but does 
not have to terminate. The law, as well as comparative laws, leave 
the possibility for the remaining members to make amendments 
in the partnership agreement and continue business operations 
if they want to. 

2. LIMITED PARTNERSHIP

2.1. Defi nition, characteristics and establishment 

A limited partnership (Bos: komanditno društvo, k.d.) is a legal 
entity formed on the basis of a contract of at least two natural 
and/or legal persons who invest their contributions with the 
objective to, under a personal business name, perform the 
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activity of producing and selling products or providing services 
in the market with the goal of earning a profi t, and in which at 
least one member with the status of a general partner manages 
the partnership and has unlimited joint liability for business 
obligations with his entire property, and at least one limited 
partner neither participates in management nor is held liable 
for the partnership’s obligations. A limited partner only takes 
business risk up to the amount of the registered contribution in 
the case of a loss or dissolution of a partnership. 

Personal elements in the status of a general partner are 
emphasised in a limited partnership as well, so it is classifi ed as a 
partnership. Personal elements of a general partner are expressed 
through his management of the partnership and his liability for 
the partnership’s obligations. Somewhat less emphasised are the 
limited partners’ elements of capital. The same rules of the LBE 
that apply for a general partnership are applied for a limited 
partnership (Art. 96 of the LBE). In our law, a limited partnership 
has the status of a legal entity as well as in some other laws. 
In business sense, a limited partnership is a subject of small 
business with the possibility of larger participation of investors 
with the status of limited partners. Practise in other countries 
shows that this type of business entity is decreasing. Unlike some 
other transitional countries, limited partnerships are very rare in 
Bosnia and Herzegovina. 

The characteristics of a limited partnership are listed below:

1) At the moment of establishment and during the entire period 
of its existence, a limited partnership must have at least 
two members: one general and one limited partner. General 
partners are also called “partners”, “public pals” (Bosnian: 
javni drugari) or “personally liable partners” (Bosnian: 
lično odgovorni članovi), and they have the same rights 
and liabilities as partners in a general partnership. Limited 
partners are also called “special partners” (Bosnian: specijalni 
partneri) or “secret or silent pals / partners” (Bosnian: tajni 
odnosno tihi drugari, ortaci, partneri); 

2) A limited partnership is established and managed as a 
personal company using one, several or all partners’ surnames 
as well as the content of another company if it is a general 

A limited partnership 
is a legal entity formed on 
the basis of a contract of 
at least two natural and/
or legal persons who invest 
their contributions with 
the objective to, under a 
personal business name, 
perform the activity of 
producing and selling 
products or providing 
services in the market with 
the goal of earning a profi t, 
and in which at least one 
member with the status of a 
general partner manages 
the partnership and has 
unlimited joint liability for 
business obligations with 
his entire property, and at 
least one limited partner 
neither participates in 
management nor is held 
liable for the partnership’s 
obligations. 
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partner. The limited partners’ names must not be contained 
in the name of a partnership. The name must contain the 
designation for this type of business entity – ″k.d.   (Art. 13 
of the LBE);

3) The contributions of general partners and limited partners 
may be in money, goods and rights. General partners may 
also contribute with provided services. The type and value 
of a contribution is provided by the partnership agreement. 
The law does not provide the minimum amount of individual 
contributions of either general partners or limited partners;

4) General partners and limited partners’ contributions constitute 
equity capital as an initial substantial foundation for running 
a business. The law does not prescribe the minimum of 
equity capital due to the type and scope of general partners’ 
responsibility;

5) General partners manage, run the business and represent 
the partnership according to the partnership agreement and 
are, by the law, liable for the partnership’s obligations with 
their entire property. Limited partners do not participate in 
management but they can be authorised to participate in the 
running of operations of a partnership and to representation. 
However, they are not liable for the partnership’s obligations 
but rather take business risk up to the amount of their 
registered contribution (Art. 96 and 100-101 of the LBE);

6) General partners usually participate in the share of profi t 
in equal amounts, whilst limited partners participate in 
proportion to the paid contributions (not the registered ones), 
unless the agreement determines otherwise (Art. 103 of the 
LBE). The same rule applies in the case of loss coverage. 

A limited partnership may be established by at least two natural 
or legal persons, domestic or foreign, with at least one general 
partner and at least one limited partner. A single person may 
not simultaneously be both a general and limited partner. The 
law does not prescribe the maximum number of partners, but 
their number in practise is usually small. The founding document 
of this type of company is a partnership agreement concluded 
in writing. All general partners and limited partners sign the 
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agreement as well as its amendments, personally or through a 
proxy holder. As provisions of a general partnership are applied 
in a limited partnership as well, it may also be established 
without an effective payment or entry of a contribution. The 
partnership agreement provides the deadlines for payment/
entry of contribution, but no later than two months after the 
registration of partnership establishment (Art. 81 of the LBE). 
The establishment of a limited partnership is also fi led in the 
register of companies. An application for the entry of partnership 
establishment in the register is signed by all members: general 
partners and limited partners (Art. 99 of the LBE). 

2.2. Legal relations among partners 

Permanent contributions of the founders (general and limited 
partners) form equity capital of the partnership. Equity capital 
of a limited partnership is expressed in money, in the domestic 
currency (BAM) and its amount is entered in the partnership 
agreement (the registered capital). On the other hand, only the 
contributions of limited partners are entered in the register (Art. 
56 of the LBE). The law does not provide either the minimum 
amount of equity capital or the minimum amount of individual 
contributions of general and limited partners. The reason for this 
is the type and scope of general partners’ liability, as well as the 
fact that this is a subject of a small business. 

Each founder with the status of a general or limited partner makes 
his contribution to the partnership as a permanent investment. 
Contributions may be in money, goods or rights. General partners’ 
contributions may also be in provided services. Limited partners’ 
contributions cannot be in provided services. General partners’ 
contributions should be of the same value, as in the case of a 
general partnership (Art. 81, 96 and 103 of the LBE). The norm 
regarding the equal value of contributions should be interpreted 
as dispositive, which is the case in comparative laws. 

General partners and limited partners acquire stakes within the 
partnership based on their contributions (Art. 43 of the LBE). A 
general partner’s stake encompasses a sum of property and non-
property rights, which usually belong to a partner in a general 
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partnership. A limited partner, special partner, has property 
rights: a part of profi t, a part of net property upon a bankruptcy 
or liquidation proceeding, proportional to the paid contributions. 
A limited partner also has non-property rights: participation in 
conclusion and amendments of the partnership agreement, right 
to information about the partnership’s affairs, right to an insight 
into annual fi nancial reports, business books and documents, as 
well as other rights provided by the collective agreement (Art. 96 
and 100 of the LBE). 

A member of partnership, either a general or limited partner, may 
transfer his stake onto another person within the partnership or 
outside it. The transfer may be either internal or external. Internal 
transfer has its specifi c characteristics because there are two 
types of members. Internal transfer encompasses the transfer of 
a stake between: the same type of members – a limited partner to 
a limited partner or a general partner to a general partner, and the 
transfer between different types of members – a general partner 
to a limited partner or a limited partner to a general partner. The 
status of a transferee of the stake only changes in case of the 
transfer of a general partner’s entire stake onto a limited partner 
– he becomes a general partner. The consent of all members is 
required for the internal transfer of a general partner’s stake. 
However, a partnership agreement may provide that the consent 
of all members is not required for the transfer of a limited partner’s 
stake (e.g. the consent of general partners may be suffi cient). 

In the case of the external transfer of a stake, i.e. the transfer 
onto a third person, the transferee generally follows the position 
of the transferor, in the amount of the transferred stake. When 
a general partner transfers his stake onto a third person, the 
consent of all general and limited partners is required.382 A 
partnership agreement may provide that the transfer of a limited 
partner’s stake does not require the consent of all partnership 
members (Art. 98 of the LBE). 

Both types of members have the right to participate in the 
distribution of profi t. This is particularly emphasised in the case of 
limited partners, as their interest in such investment is primarily 

382 Ibid: Vilogorac, E. and Dizdar, M. (2000) op. cit., p. 176.
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in collecting gains. Legal rules prescribe that a partnership’s 
profi t is primarily distributed into two stakes: one that belongs to 
general partners, and one to limited partners, in the proportion 
provided by the partnership agreement (e.g. 60% to 40%). The 
part of profi t intended for general partners is then distributed 
into equal parts, and the part for limited partners is distributed in 
proportion to their paid (not registered) contributions, unless the 
partnership agreement provides otherwise (Art. 103 of the LBE). 
Both rules are dispositive. All partnership members, general 
partners and limited partners, take business risk to cover the 
partnership’s losses. Limited partners cannot be liable for losses 
in the amount higher than their paid contributions. 

General partners, by the law, have the right to information 
regarding the partnership’s business operations and affairs, 
whilst limited partners have the right to information regarding 
business operations. Therefore, general partners’ rights are more 
comprehensive considering their liability for the partnership’s 
obligations. A general partner who participates in management 
is not obligated to inform limited partners about actions he takes 
or business affairs, nor can limited partners object to certain 
actions and affairs if they are within the limits of legal norms. 
However, the law provides limited partners with the right to 
insight into business books, documents, accounting reports and 
annual reports (Art. 100 of the LBE).

The principle of prohibition of competition is applied on general 
partners in the same way as on partners in a general partnership. 
Limited partners may perform business activities that they are 
responsible for with their property without the consent of other 
members, as they only take limited business risk. A confl ict of 
interest may only happen with general partners as they participate 
in partnership management. 

2.3. Management and running of operations 
       of a limited partnership 

Management of a limited partnership should be observed from 
a standpoint of general partners and limited partners’ legal 
position. General partners manage the partnership, which 
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includes running of operations and representation (Art. 100 of 
the LBE). A partnership’s management is the general partners’ 
right and responsibility. Limited partners do not participate in 
management, but they may perform certain activities within the 
partnership and represent the partnership based on a special 
authorisation acquired from all general partners (Art. 101 of the 
LBE). The partnership agreement, which is concluded by general 
partners and limited partners, provides that management of a 
partnership may be organised in several ways: 

1) All general partners participate equally in decision-making 
regarding any issues. Decisions are made with the consent of 
all general partners, unanimously, without the application of 
majority voting. Each general partner has the right to object. 

2) The partnership is managed by one or more general partners, 
whilst other general partners transfer their management 
right by the partnership agreement, simultaneously handing 
it over for a limited period of time or until they withdraw or 
quit. 

3) The third way represents a combination of the previous 
methods: one or more general partners manage the 
partnership in the amount of the transferred management, 
whilst all issues that have not been transferred are decided 
upon by all general partners. 

4) Finally, the fourth way of organising management assumes 
the inclusion of a third person outside the partnership into 
management. With the consent of all other general partners, 
one general partner may transfer his right onto a person 
outside the partnership (a non-member). That person 
participates in management in the same manner as other 
general partners. 

Everything said for running of operations of a general partnership 
is valid for limited partnerships too. Pursuant to our law, 
limited partners can participate in running of operations under 
the following conditions: if this is provided by the partnership 
agreement, and if their actions are aimed at activities and 
business operations within the partnership. 
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2.4. Legal relations of a limited partnership and its members 
       towards third parties

Agency and representation are generally closely related to 
running of operations of a partnership, even though they may 
be separated as well. According to legal solutions, each general 
partner has the right to represent the partnership, unless the 
partnership agreement provides otherwise (Art. 101 of the 
LBE). This means that representation may be organised by the 
partnership agreement so that a partnership is represented by: 
one or several general partners, individually or jointly, or by a third 
person (a non-member). In our law, a limited partner may only 
represent the partnership if all partners give special consent for it 
(Art. 102 of the LBE). A limited partner who concludes a contract 
on behalf of the partnership without a special authorisation is 
liable for the obligations thus created the same way a general 
partner is – unlimited liability, with his entire property (Art. 102 
of the LBE). 

A limited partnership is a legal entity so it is liable for its obligations 
with its entire property. In our law as well as in comparative 
laws, general partners always have unlimited joint liability for 
the partnership’s obligations with their entire property, i.e. same 
as partners in a general partnership. Judicially speaking, limited 
partners are not liable for a limited partnership’s obligations, even 
though the legal resolution of this matter is imprecise (Art. 96 of 
the LBE). In the economic sense, limited partners take limited 
business risk, up to the amount of their registered contribution. 
Nevertheless, there are cases of a limited partners’ joint liability 
- either limited or unlimited.

2.5. Change in membership, change of form and dissolution 
       of a limited partnership 

A natural or legal person may join a limited partnership as a 
general or limited partner. The identity of the partnership does not 
change. The new member, who acquires the status of a general 
partner, by the law, is liable to third persons for obligations 
created before he had joined the partnership, with the right of 
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recourse (Art. 90 and 96 of the LBE). A limited partner, from the 
moment of registration, takes business risk up to the amount of 
the registered contribution. 

Termination of membership of one or more members in a limited 
partnership represents the structural change of members with 
no change of legal identity of the partnership, if the remaining 
members make such a decision. Both general partners and 
limited partners may terminate their membership, as long 
as there remain at least one general partner and one limited 
partner, otherwise the form of business entity is changed. 
Termination of membership may occur in the following cases: a 
member’s withdrawal and termination of agreement, expulsion 
and termination of agreement, and termination of membership 
due to natural or economic reasons. Since a limited partner does 
not participate in the management of the partnership, the loss or 
limitation of his business capacity should not result in membership 
termination. Rather than that, a trustee is appointed for such a 
member. 

A limited partnership may be transformed into a limited 
partnership with shares (Art. 96 of the LBE). By the change 
of form, a limited partnership terminates, with no liquidation 
proceeding. The rights and liabilities of the pervious company are 
transferred to the new company (universal succession), so the 
position of creditors does not change. Previous limited partners 
become shareholders who get shares for their stakes. Following 
the resolutions of comparative law, a limited partnership may be 
transformed into a general partnership, a joint stock company, 
and a limited liability company. 

General and specifi c reasons for dissolution of a limited 
partnership are the same as for a general partnership. If there 
are some members’ specifi c reasons, other partners may amend 
the partnership agreement and continue business operations, in 
the same or other legal form of business entity. 
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1. BANKS

Establishment, business operations, governance, supervision 
and dissolution of banks in Bosnia and Herzegovina are 
regulated by entity laws on banks.383 Banks are legal entities 

who engage in the business of receiving money deposits and 
extending credits, as well as other operations in accordance with 
these laws. No one can engage in the business of receiving cash 
deposits and extending credits in their own name and on their 
own behalf in the Federation of Bosnia and Herzegovina unless 
they have a banking licence issued by the Banking Agency of the 
Federation of Bosnia and Herzegovina.384

Banks can only conduct the following activities385:

1) receive cash deposits and other repayable funds;
2) make and purchasing of loans and fi nancial lease;
3) issue all forms of monetary guarantees;
4) participate, buy and sell money market instruments and 

capital market instruments on its own behalf or on behalf of 
customers;

383 Law on Banks (Offi cial Gazette of the Federation of BiH, No. 39/98, 32/00, 48/01, 27/02, 41/02, 58/02, 13/03, 19/03, 28/03 and 66/13) 
and Law on Banks of RS (Offi cial Gazette of RS, No. 44/03, 74/04, 116/11, 05/12 and 59/13).

384 Art. 1-2 of the LoB.
385 Art. 39 of the LoB.
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Socii mei socius meus socius non est.

Th e partner of my partner is not my partner.

(Ulpianus)

Banks are legal entities 
who engage in the business 
of receiving money deposits 
and extending credits, as 
well as other operations in 
accordance with these laws.
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5) provide payments and money transfer services;
6) buy and sell foreign currencies;
7) issue and manage payment instruments (including credit 

cards, travellers’ and bankers’ cheques);
8) conduct safekeeping and managing of securities and other 

valuables;
9) provide fi nancial management services;

10) purchase and sell securities; 
11) provide factoring and forfaiting services
12) provide mediation services in insurance, in accordance with 

the regulations of insurance mediation, and
13) conduct other operations that stem from the above items.

Banking services are services that a bank provides to the users of 
such services based on a loan contract, money deposit contract, 
contract on opening and managing an account, contract on 
issuance and use of payment cards, contract on authorised 
overdraft, as well as other services that a bank provides in 
accordance with the law. 386  

In accordance with the Law on the Securities Market of 
FBiH, banks can perform all operations with securities if they 
acquire the licence from the Securities Commission of FBiH 
and registered them as their operation in the court register. 
Operations with securities include: brokerage, dealing, market 
support operations – market making, portfolio management, 
issuing agent’s operations, underwriting, investment consulting, 
securities custody, and securities deposit operations.387 The law 
prescribes the requirements that a bank must meet in order to 
perform such operations.388

A bank can be established solely as a joint stock company, and a 
minimum amount of equity capital is 15,000,000 BAM. A bank can 
be established by one or more individuals and/or legal entities, 
domestic or foreign. 389 For banking issues that are not regulated 
by the Law on Banks, the provisions of the Law on Business 

386 Art. 2 of the Law on Protection of Financial Services Users (Offi cial Gazette of the FBiH, no. 31/14).
387 Art. 67 and 69 of the LSM.
388 Art. 70 of the LSM.
389 Art. 1 of the LoB.
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Entities are applied. Regarding the system of establishment 
of banks, normative and concessionary system are applied, 
considering that, in order to commence operations, a bank must 
acquire the license of the regulatory authority of the Banking 
Agency of the Federation of Bosnia and Herzegovina (FBA). 390 

Authorisations of the Banking Agency are substantial during the 
work of a bank as well, considering that it also performs the 
supervisory function. The Agency creates a special register of 
banks, which lists the name and address of a bank’s head offi ce 
and its subsidiaries, and where legally prescribed documentation 
is kept. A banking license is a requirement for the entry of a 
bank in the court register. The court register takes record of 
the bank’s subsidiaries as well. A banking license is issued for 
an indefi nite period of time and is not transferable. The banking 
license of each bank specifi es the banking activities that the bank 
is authorised to engage in. 391

The Banking Agency of FBiH is an independent non-profi t institution 
of the Federation of Bosnia and Herzegovina, established with the 
aim to promote safety, quality and legal performance in market-
oriented and stable banking, microcrediting and lease system of 
the Federation. The main tasks of the Agency are the following:

1) issuing licenses for establishment and operations of banks, 
microcredit organizations, and leasing companies;

2) supervising operations of banks, microcredit organizations 
and leasing companies, and undertaking appropriate 
measures in accordance with the law; 

3) revoking the licenses of banks, microcredit organizations and 
leasing companies in accordance with the law;

4) appointing interim and liquidation managers in banks, 
supervising the procedure of rehabilitation or liquidation of 
banks, following the liquidation procedure of microcredit 
organisations and submitting the request for starting the  
bankruptcy procedure of banks and microcredit organisations;

5) declaring bylaws that regulate the operations of banks, 
microcredit organisations and leasing companies; 

390 The Law on the Banking Agency of the Federation of Bosnia and Herzegovina (Offi cial Gazette of the FBiH, no. 9/96, 27/98, 20/00, 
45/00, 58/02, 13/03, 19/03, 47/06, 59/06, 48/08, 34/12 and 77/12).

391 Art. 9, 13-14 and 16 of the LoB.
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6) evaluating whether banks meet the requirements and issuing 
other licenses to banks, microcredit organisations and leasing 
companies, in accordance with the laws and bylaws that 
regulate this area; 

7) supervising and evaluating the congruence of banks, 
microcredit organisations and leasing companies with the 
standards of prevention of money-laundering and fi nancing 
of anti-terrorist activities; 

8) supervising and evaluating the implementation of measures 
of banks, microcredit organisations and leasing companies 
which aim to prevent the funding of activities which 
are, or which threaten to be, obstructive of the peace 
implementation process as pursued under the aegis of the 
General Framework Agreement for Peace in Bosnia and 
Herzegovina, in accordance with the special law.392

Parts of a bank (branches or representative offi ces) can 
only be established once the written license of the Agency is 
acquired. Banks with the head offi ces outside FBiH can open 
their representative offi ces in FBiH once they acquire the 
license from the Agency. A representative offi ce of a bank is an 
organisational part of a bank which does not perform banking 
activities, but performs presentation as well as data collection 
and dissemination instead. A bank with head offi ces outside FBiH 
can, in its own name and on its own behalf, receive cash deposits 
and give loans in the territory of FBiH via a branch authorised 
by the Agency. A bank’s branch is a business part of a bank with 
authorisation to perform payment transactions, determined by 
the statute of the bank. Foreign banks’ branches have the status 
of a legal entity and are required to submit a request to have the 
license issued.393 

Banks in Bosnia and Herzegovina have the management and the 
supervisory board. The president and members of the supervisory 
board, the director, the deputy director and executive directors 
of credit departments of a bank cannot be appointed without 
the approval by the Banking Agency. Another requirement for 
issuing a banking license is the belief of the Agency that proposed 

392 Art. 4 of the Law on the Banking Agency of the Federation of Bosnia and Herzegovina.
393 Art. 4-5, 15 and 36-37 of the LoB.
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members of the supervisory board and the management of a 
bank possess qualifi cations and experience appropriate for the 
banking activities that the bank will be licensed to engage in. 394

The management of a bank includes a director, executive directors 
and deputy director (if one is appointed). In the cases prescribed 
by the Law, there is a possibility of appointing an interim director 
who can serve a maximum period of ninety days without having 
to obtain the approval of the Banking Agency. A director of a bank 
cannot be: a member of the supervisory board of the same bank 
or other bank registered in FBiH, a person who held a position 
of a director or a deputy director of the Banking Agency for the 
past two years, except if he has received the previous approval 
of the Management Board of the Agency. Individuals appointed 
as members of a bank’s management may not be older than 65 
years of age and must meet the requirements prescribed by the 
regulations of the Agency and general acts of the bank.395

A supervisory board of a bank is appointed and released by the 
general meeting, and is comprised of the chairman and fi ve or 
seven members (including the chairman). The chairman and the 
members of the supervisory board are entered into the Agency’s 
register. The following persons may not be a chairman or a 
member of a supervisory board: a person convicted of criminal 
or economic offence within the economic and fi nancial crime, 
a person who, pursuant to the court decision, was denied to 
conduct activities within competence of supervisory board, and a 
person older than 70 years of age on the day of appointment.396

Along with this, an appointed chairman and member of the 
supervisory board in that or any other bank in Bosnia and 
Herzegovina may not be a director or a member of management 
of the bank. The law on Banks prescribes the prohibitions and 
limitations regarding the function of members of management 
and members of supervisory board for the selected offi cials 
and government employees at the state, entity, cantonal and 
municipality level, including other government institutions. 

394 Art. 9, 29, 32.a and 33 of the LoB.
395 Art. 32, 32.d and 34 of the LoB; Art. 68, 72 and 80-81 of the LoB RS.
396 Art. 31-31.a of the LoB.
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Likewise, a person of an authorised representative of a legal 
person may not be a chairman or a member of a supervisory 
board in one or more banks simultaneously, unless such a person 
or legal person possesses more than 50% of shares in each 
bank. The same person may not simultaneously be a chairman 
or a member of a supervisory board in more than three banks.397

2. LEASING COMPANIES
A leasing company is a joint stock company or a limited liability 
company  with its headquarters in the Federation of Bosnia and 
Herzegovina, registered in the court register based on the license 
to perform lease operations issued by the Banking Agency of the 
Federation of Bosnia and Herzegovina. A license is a requirement 
for an entry in the court register. A leasing company, along with 
the leasing operations, can perform other operations that are in 
a direct or indirect relationship with leasing (rent, mediation in 
a sale i.e. a sale of goods that belong to a leasing company on 
the basis of performing leasing operations). The minimum equity 
capital of a leasing company amounts to 250,000 BAM and must 
be fully paid in cash prior to the establishment or the enlistment 
of the increase of equity capital of a leasing company in the court 
register.398

A lease is a legal operation in which a lessor transfers the right of 
possession and use of an object of lease to the lessee for a certain 
period of time, and the lessee is obliged to pay the agreed lease 
fee. Considering its characteristics, a lease can be a fi nancial or 
operating lease. A fi nancial lease is a lease in which the lessee, 
within the period of holding and using the object of lease, pays 
an agreed lease fee, with the option of purchasing and acquiring 
the right of ownership over the object of lease, and pays the 
costs of depreciation of the object of lease. An operating lease 
is a lease in which the lessee, within the period of holding and 
using the object of lease, pays the lessor a certain fee without 
the option of purchasing and acquiring ownership over the object 

397 Art. 31.f of the LoB.
398 Art. 3, 7-8 of the LL.
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of lease, and the lessor pays the costs of depreciation of the 
object of lease.399 

In accordance with this, entities participating in leasing operations 
are: lessor, lessee and supplier of object of lease. A lessor is 
a legal person located in the Federation, registered to perform 
leasing operations. A lessee is any person that, based on a lease 
agreement acquires the right of possession and use of the object 
of lease. A supplier of an object of lease is any person or entity 
that, based on the contract or in another legally prescribed 
method transfers the right of ownership over the object of lease, 
unless the supplier of the object of lease and the lessor are a 
single person or entity.400  

Leasing operations in the territory of the Federation can be 
performed only by a leasing company from the Federation of 
Bosnia and Herzegovina, and the affi liation of a leasing company 
that has the head offi ce in the Republic of Srpska or Brčko District. 
Financial leasing operations can also be performed by a bank, 
or an organisational part of a bank, providing that it meets the 
requirements and performs the operations in a way prescribed 
by the provisions that regulate banking operations.401

3. INSURANCE COMPANIES
Insurance activities include the conclusion and implementation 
of contracts of non-life and life insurance or re-insurance. In 
the Federation of Bosnia and Herzegovina, this activity can only 
be performed by insurance companies organised as joint stock 
companies or mutual insurance companies. Insurance companies 
can be established by domestic and foreign parties, individuals or 
legal entities. The shares of joint stock insurance companies can 
only be listed to a name. The provisions of the Law on Business 
Entities and the Law on the Securities Market shall be applied 
for the matters which have not been regulated by the Law on 

399 Art. 5 of the LL.
400 Art. 4 of the LL.
401 Art. 6 of the LL.
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Insurance Companies in Private Insurance (LICPI). Every joint 
stock company must at the same time maintain the paid-in 
share capital, solvency margin and guarantee fund. Insurance 
companies must obtain a work permit which is issued by the 
Insurance Supervisory Agency of the Federation of Bosnia and 
Herzegovina.402       

The Insurance Supervisory Agency of the Federation of Bosnia 
and Herzegovina conducts supervision and regulation of insurance 
in the Federation of Bosnia and Herzegovina. The Supervisory 
Agency is an autonomous and independent non-profi t institution 
of the Federation and it is accountable for its activities to the 
Government of the Federation of Bosnia and Herzegovina. The 
Agency is a legal entity. The main regulatory aims of the Agency 
are the following: 

1) supervision of the implementation of laws and bylaws from 
the area of insurance and other regulations;

2) regulation of operations of insurance companies and 
insurance mediators; 

3) building the trust in insurance operations on the market;
4) preventing the fi nancial crime;
5) the education on benefi ts and risks which are related 

to various types of non-life and life insurance and other 
investments in the Federation, as well as providing adequate 
pieces of information and advice;

6) consulting and protection of consumers in accordance with 
the nature of involved risks and the consumers’ level of 
experience and expertise.

The Supervisory Agency maintains public registries of authorised: 
companies, registered insurance representatives, registered 
insurance brokers, actuaries and so forth. An extract from the 
registry is a public document.403 

Furthermore, the Insurance Agency of Bosnia and Herzegovina 
has been established at the level of Bosnia and Herzegovina, 
and its responsibilities are to: 

402 Art. 1-2, 26 and 50 of the LICPI.
403 Art. 6 and 19 of the LICPI.
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1) ensure harmonised implementation of the insurance law 
between entities, as well as the existence of undisturbed 
and effective cooperation between insurance supervisory 
agencies in the Federation of Bosnia and Herzegovina and in 
the Republic of Srpska;

2) ensure the compatibility of legislation of insurance in Bosnia 
and Herzegovina with the legislation of the EU;

3) represent and present in coordination Bosnia and Herzegovina 
through insurance organisations which operate at the 
international level; 

4) continuously cooperate with insurance supervisory agencies 
resolving disputes among insurance supervisory agencies, 
and issue written decisions and opinions whereby a unique 
implementation of the legislation of insurance is ensured; 
and 

5) ensure and keep all relevant data regarding the overall 
insurance market in Bosnia and Herzegovina.404

The paid-in capital of joint stock insurance companies and mutual 
insurance companies, with specifi c characteristics, cannot be 
lower than:

1) 2,000,000 BAM if a company provides one or more of the 
following types of insurance: motor vehicle liability insurance; 
insurance against civil liability for aircrafts; insurance against 
civil liability for ships, general civil liability insurance; credit 
insurance; and guarantee insurance;

2) 2,000,000 BAM if a company provides one or more of the 
following types of insurance: accident insurance; health 
insurance; insurance of road vehicles excluding railway 
vehicles; insurance of railway vehicles; insurance of aircrafts; 
insurance of vessels; goods in transit insurance; property 
insurance against fi re and natural forces; insurance against 
various fi nancial losses; and insurance of assistance;

3) 1,000,000 BAM if a company provides one or more of 
the following types of insurance: insurance against other 
damages to property and/or legal protection insurance. 

404 Art. 2 of the Law on Insurance Agency in Bosnia and Herzegovina (The Offi cial Gazette of Bosnia and Herzegovina, no. 12/04).



Trivun · Silajdžić · Mahmutćehajić · Mrgud336

BUSINESS LAW 

4) 3,000,000 BAM if a company provides life insurance;
5) 3,000,000 BAM if a company provides reinsurance services.405

Reinsurance companies are organised as joint stock companies 
provide reinsurance services as their exclusive business 
operation.406 

Mutual insurance company (MIC) is a company whose members 
jointly guarantee that they shall fi nance and compensate in 
the situation of an agreed insured case based on the principle 
of mutuality and solidarity. This type of company has legal 
subjectivity with limited liability of its members for the company’s 
obligations. The exclusive aim of an MIC is to perform activities 
of direct insurance. Members of this type of company can be 
individuals who have permanent residence in Bosnia and 
Herzegovina.407

An MIC cannot perform activities of reinsurance. However, it can 
conclude reinsurance agreements for its own needs. This type of 
company must meet the following criteria:

1) it must not have less than 250 members, if the company is 
authorised to cover only one type of risk;

2) it must not have less than 300 members, if the company is 
authorised to cover more than one type of risk;

3) at least one half of the revenue from the company’s 
contributions must come from persons who are company 
members;

4) it must not have annual turnover higher than 2,000,000 
BAM.408

An MIC is organised as a joint stock company regarding an 
unlimited or limited contribution. An MIC with an unlimited 
contribution can request of every insured member to pay such 
additional costs, without limitation, which can be necessary 
for the settlement of its outstanding claims by insurance. On 

405 Art. 50 and 52 of the LICPI.
406 Art. 3 of the LICPI.
407 Art. 51 of the LICPI.
408 Art. 51 of the LICPI.
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the other hand, only in situations when revenues and reserves 
are not suffi cient to settle the outstanding claims from a 
particular fi nancial year can an\` MIC with a limited contribution 
request of every insured member to pay for the additional 
costs which cannot exceed the sum equal to or lower than 
the total previous contribution paid for that particular fi scal 
year.409   

4. INVESTMENT FUNDS AND FUND 
    MANAGEMENT COMPANIES

An investment fund is any legal subject, company or a separate 
asset, regardless of its legal form, in which participation – 
whether that be via shares, a share or rights – is offered with an 
aim to collect contributions in cash and with an explicit intention 
to invest over 60% of such investments in a securities portfolio, 
cash deposits and other types of assets, whereby investors 
do not have daily supervision of decision-making regarding 
investments, and the aim of which is to ensure the return on 
investments to the investors, either in profi t or in any other type of 
a benefi t.410 

Investment funds can be open-end or closed-end ones. Open- 
end investment funds can be: with a public offering, with a 
private offering, and venture capital funds with a private offering. 
An open-end investment fund with a public offering is a special 
asset, which does not have an attribute of a legal entity, which 
is established by a management company with the permit of 
the Commission, with the aim to obtain monetary assets by 
a public offering of a share in the fund, the assets of which 
are invested in accordance with the provisions of the LIF and 
whose shareholders, along with the right to a proportionate 
share in the profi ts of the fund, have the right to request for the 
payment of the share and thus withdraw from the fund. Thereby, 
shareholders are held liable for the obligations of an open-end 

409 Art. 52 of the LICPI. 
410 Art. 3 of the LIF.
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fund with a public offering only to the ratio of their share in the 
fund.411  

An open-end investment fund with a private offering is a special 
asset without an attribute of a legal entity, which is established by 
a management company with the permit of the Commission, with 
an aim to obtain monetary assets by a closed offering of a share 
in the fund, the assets of which are invested in accordance with 
the aims of investment and limitations of investment determined 
by the prospect of the fund, whose shareholders, along with the 
right to a proportionate share in the profi t of the fund, in the 
manner and under the conditions set forth by the prospect of 
the fund, have the right to request for the payment of the share 
and thus withdraw from the fund. Along with the funds with a 
private offering, there are open-end investment funds of venture 
capital.412

Unlike open-end funds which do not have an attribute of a legal 
entity, closed-end investment funds with a public offering are 
joint stock companies with the head offi ce in the Federation of 
Bosnia and Herzegovina,  which are established and managed by 
management companies, with the permit of the Commission, and 
whose business operations include obtaining monetary assets 
by a public offering of their own freely transferable shares, and 
investment of the same assets, whilst observing the principle 
of risk distribution. The lowest amount of equity capital of a 
closed-end investment fund with a public offering is 1,000,000 
BAM. They can be established for a limited or unlimited period 
of time. The statute of these funds determines their investment 
aims. Analogously, given that they are established as joint stock 
companies, the provisions of the Law on Business Entities of the 
Federation of Bosnia and Herzegovina pertain to these funds, 
subsidiarily. As a special type of these funds, there is a closed-
end investment fund with a public offering for the purpose of 
investment into real estate.413  

411 Art. 2, 83 and 86 of the LIF.
412 Art. 119 and 190 of the LIF.
413 Art. 58, 60 and 77 of the LIF.
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A fund management company is a legal entity and it is organised 
as a limited liability company or a joint stock company, whose 
business operations include establishment and management of 
investment funds, i.e. investment of monetary assets in own 
name and on behalf of shareholders of open-end investment 
funds and in the name and on behalf of shareholders of closed-
end investment funds, as well as conducting other tasks in 
accordance with the LIF. A fund management company can 
be established by individuals or legal entities, with limitations 
prescribed by the LIF.414 
 
Investment fund management operations include:

1) management of the assets of the fund,
2) promotion of investment funds and sale of shares in open-

end investment funds, i.e. of shares in closed-end investment 
funds,

3) administrative tasks: bookkeeping and compiling fi nancial 
reports, relations with investors, estimating the values of 
the assets of the fund and calculating the prices of shares, 
balancing the fund’s business operations with the laws and 
relevant regulations, announcing and notifying shareholders 
and stakeholders, making payments to the shareholders, 
i.e. owners of a part of the fund’s assets or profi t, payment 
of shares in the open-end investment fund, maintaining 
the registry of shareholders, maintaining the archive in 
accordance with the LIF, relations with issuers, and so 
forth.415 

The lowest amount of equity capital of a management company 
is 200,000 BAM if a company manages one fund. This minimum 
amount of equity increases by 50,000 BAM for each subsequent 
fund that a company manages.416

Investment funds and fund management companies must obtain 
a permit from the Securities Commission to establish, i.e. to 
perform activities. Funds are listed in the Registry of Funds of 

414 Art. 19 and 25-26 of the LIF.
415 Art. 23 of the LIF.
416 Art. 22 of the LIF.
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the Federation of Bosnia and Herzegovina which is maintained 
by the Commission. Furthermore, the supervision of business 
operations of investment funds and management companies is 
conducted by the Commission.417   

5. PROFESSIONAL INTERMEDIARIES ON 
    THE CAPITAL MARKET 

A professional intermediary is a business entity organised as 
a joint stock company or a limited liability company with the 
head offi ce in the Federation, which has obtained the permit by 
the Securities Commission to perform business operations with 
securities in accordance with the LSM. The following operations 
are included: brokerage, dealing, market support activities – 
market making, portfolio management, activities of an issuing 
agent, underwriting and investment consulting. The Securities 
Commission of the Federation of Bosnia and Herzegovina 
maintains the registry of professional intermediaries who perform 
business operations with securities.418  
   
Equity capital of a professional intermediary cannot be lower 
than:

1) 250,000 BAM for providing services of brokerage and 
investment consulting;

2) 300,000 BAM for providing services of portfolio management 
and an issuing agent;

3) 500,000 BAM for providing services of dealing and market 
making;

4) 800,000 BAM for providing underwriting services. 

If a professional intermediary performs more activities, then he 
provides equity capital in accordance with the highest prescribed 
amount of activities which he performs.419 

417 Art. 5-6, 28 and 219 of the LIF.
418 Art. 67 and 69 of the LSM.
419 Art. 72 of the LSM.

A professional 
intermediary is a business 
entity organised as a 
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the Federation, which has 
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perform business operations 
with securities in accordance 
with the LSM. 
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6. MICROCREDIT ORGANISATIONS
A microcredit organisation is a non-deposit fi nancial organisation 
whose main business operation is to provide microcredit. It 
can be established and operated as a microcredit company 
or a microcredit foundation. A microcredit company obtains 
the attribute of a legal entity once it is listed in the register of 
companies with the competent court, whereas a microcredit 
foundation obtains this attribute once it is listed in the register of 
foundations.420 A microcredit organisation can be established by 
at least three domestic or foreign individuals or by at least one 
domestic or foreign legal entity.421 

A microcredit organisation can only perform the activities of 
providing microcredit as its main activity, and in a lower scope or 
temporary, it can perform other activities which serve and which 
are regularly performed along with micro crediting. A microcredit 
organisation cannot accept monetary deposits nor can it receive 
savings deposits from individuals or legal entities.422

A microcredit is a credit which can be approved of in the highest 
amount of 50,000 BAM by a microcredit company or up to 10,000 
BAM by a microcredit foundation. The operations of providing 
microcredit as an activity can be performed exclusively by 
microcredit organisations which have obtained a permit from the 
Banking Agency to perform such activities and which have been 
entered in the court register or in the register of foundations.423 
The Agency maintains the public register of microcredit 
organisations and it conducts supervision over their business 
operations.   

A microcredit company is established and it operates as a limited 
liability company or as a joint stock company, and hence the 
provisions of the LBE as a subsidiary source of law are analogously 
applied to a microcredit company. The minimum amount of 

420 Art. 2-3 of the Law on Microcredit Organisations (Offi cial Gazette of the FBiH, no. 59/06), hereinafter: LMO.
421 Art. 7 of the LMO.
422 Art. 15 of the LMO.
423 Art. 4-5 of the LMO.
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equity capital of a microcredit company is 500,000 BAM and it 
must be fully paid in cash.424  

During the process of the establishment of a microcredit 
foundation, founders’ investments can be paid in money, assets 
or rights expressed in monetary value, providing that the 
investments paid in cash must be at least 50,000 BAM.425 

7. STOCK EXCHANGES AND OTHER ORGANISED 
    PUBLIC MARKETS 

A stock exchange and the other organised public market are 
entities established based on the license issued by the Securities 
Commission, with the aim to create conditions and organise the 
link between supply and demand of securities in order to manage 
the purchase and sale of securities and achieve the best price.426 
A stock exchange can be general or specialised. A general 
stock exchange organises the trade of all types of securities. A 
specialised stock exchange organises the trade of specifi c types 
of securities determined by the statute and rules of specialised 
stock exchange. 

A stock exchange is established and operates as a joint stock 
company. In accordance with this, the provisions of the Law on 
Business Entities are applied as a subsidiary source of law. A 
stock exchange is established by the minimum of fi ve professional 
agents registered with the Commission. Individuals and legal 
entities can be shareholders of a stock exchange. The minimum 
equity capital is 1,500,000 BAM and is divided into common stock 
listed to a name. 

A stock exchange performs the following operations: a) ensures 
the conditions and organises the link between supply and 
demand in order to provide the trade of securities; b) provides 

424 Art. 24 and 26 of the LMO.
425 Art. 36 of the LMO. In accordance with Art. 34 of the LMO, provisions of the Law on Asociations and Foundations of the Federation of 

Bosnia and Herzegovina are applied to a microcredit foundation unless the LMO stipulates otherwise.  
426 Art. 133-134 of the LSM.
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information on supply, demand, market price, and other 
information regarding securities; c) determines and announces 
exchange rates for securities; d) performs other operations in 
accordance with the LSM and general acts of the Commission.427 
It is important to emphasise that a stock exchange cannot a) buy 
and sell securities (as a rule); b) provide advice on purchase and 
sale of securities; c) provide opinion on the value and benefi ts of 
a purchase or a sale of securities. 428 

Other organised public market is a joint stock company that 
organises the link between the supply and demand of securities 
in order to secure the trade of securities according to previously 
determined rules, providing that, unlike a stock exchange, there 
are no special conditions of trade with securities. Other organised 
public market can be established by the means of a contract by 
the minimum of three professional agents registered with the 
Securities Commission. Equity capital of other organised public 
market is at least 200,000 BAM. 

8. PUBLIC ENTERPRISES
A public enterprise is a legal entity which is registered in the 
court register as a business entity (a joint stock company or a 
limited liability company) and which performs an activity which 
is of a public social interest (energy, communications, municipal 
services, management of public assets and other activities which 
are of a public interest) or a legal entity which is defi ned by a 
special regulation as a public enterprise. Activities which are of a 
public interest are determined by municipalities, cantons and the 
Federation of Bosnia and Herzegovina, each within the scope of 
their jurisdiction.429

427 Art. 136 of the LSM.
428 Art. 137 of the LSM.
429 Art. 2 of the LPE.
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9. ASSOCIATIONS AND FOUNDATIONS
An association is any form of voluntary affi liation of more 
individuals or legal entities for the purpose of improvement and 
achievement of some sort of joint or general interest or aim, in 
accordance with the constitution and positive regulations, and 
whose main purpose is not to gain profi t. Unlike associations, 
a foundation is a legal entity which does not have its own 
membership, and the aim of its establishment is to manage a 
particular property in a general or joint interest. 430 

For the purpose of accomplishing their statutory aims and 
activities, associations and foundations can establish subjects for 
economic and other activities under the conditions prescribed 
by the law and statute of associations and foundations. It is 
important to emphasise that these subjects can perform unrelated 
economic activities (economic activities which are not directly 
related to the accomplishment of key statutory aims of the 
association or foundation) only through a specially established 
legal entity. The profi t from unrelated economic activities can be 
used to accomplish aims which shall be determined by a statute. 
An association can be established by at least three individuals 
or legal entities who are citizens of Bosnia and Herzegovina, or 
foreigners who are permanent residents or who have resided for 
over a year at the territory of the Federation either alone or with 
the citizens of the Federation. An association is established by 
passing the memorandum of association, and the attribute of a 
legal entity is obtained by entering it in the register of associations. 
An association can be affi liated in alliances or merged, divided or 
transformed solely into another association or foundation.

A foundation can be established by one or more domestic or 
foreign individuals or legal entities. A foundation is established 
by passing the memorandum of association (by a decision, 
contract or other legally valid act), and the attribute of a legal 
entity is obtained by entering it in the register of foundations. 
A foundation can be merged, divided or transformed solely into 
another foundation.

430 Art. 2 of the Law on Associations and Foundations (The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 45/02)
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The register of association is kept by the Federal Ministry of 
Justice if it is specifi ed by the statute of an association that it 
is to operate in the territory of two or more cantons, and if it 
is specifi ed in the statute that the association is to operate in 
the territory of one canton, then the register of associations 
shall be maintained by a cantonal authority. The register of all 
foundations and all foreign non-governmental organisations is 
maintained by the Federal Ministry of Justice.

10. NOTARIAL AND LEGAL PROFESSION
A decisive difference between a notarial and legal profession is 
in the fact that a notary public functions as a neutral councillor 
to all participants in the notarial processing of documents. 
This means that a notary public must advise all participants 
independently and neutrally and thereby he must suggest the 
best lawful problem solution that suits their interests. A notary 
public cannot be a lawyer at the same time, nor be in any other 
professional service or have any other profession. A lawyer 
always acts as a defender of his party’s interests. His obligations 
include protecting the interests of exclusively one party, 
wherein lawyers are limited by a legal order and their liabilities 
which arise from legal profession. The basic characteristics 
of a notarial and legal profession are individually presented 
below. 

The function of a notary public can be defi ned as a public 
service which is performed by notaries, who are autonomous 
and independent holders of that function. Notaries are obliged 
to perform their duty professionally and solely as an occupation, 
during their appointment. A person can be appointed as a notary 
public only if he cumulatively meets the following requirements: to 
be a citizen of Bosnia and Herzegovina; to have legal capacity and 
to meet general health requirements as an administrative offi cial; 
to be a Bachelor of Law; to have passed a bar examination; no to 
have been charged with a prison sentence for criminal offences 
against humanity and international law, against the offi cial duty 
and other duties; or for any other criminal offence committed 
with intent, which had not been deleted from the record, which 
is kept by a competent authority, at the time of the appointment; 

A notary public functions 
as a neutral councillor to all 
participants in the notarial 
processing of documents. 

A lawyer always acts as 
a defender of his party’s 
interests. 
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not to be a member of a political party, and to have passed a 
notary exam. 

The number of notaries is determined by the territory, as well 
as the number of citizens or number of notarial acts drafted in 
the period of one year in one notary territory. A notary territory 
is the territory where a notary public is authorised to act and 
it covers the territory of a cantonal court. A notary public is 
elected via an open vacancy, and the vacancy is announced and 
conducted by a cantonal administrative body. All notaries are 
organised with the Notary Chamber. A notary public is obliged 
to be insured against liability for damages which he could cause 
to third parties by performing his offi cial duty. This insurance 
includes insurance against liability for actions made by a deputy 
notary public, notary assistant and other individuals employed at 
a notary offi ce. Insurance requirements are jointly determined 
by insurance companies and the Notary Chamber. 

A notary public is authorised to undertake a notarial processing of 
documents (which have the characteristic of public documents), 
to issue certifi cates, as well as to authenticate signatures, 
transcripts and fi ngerprints. Notarial acts are all documents of 
a notary public which he had drafted within the scope of his 
authorisation, and they are the documents which had been 
created by notarial processing, authentication and certifi cation. 
Notarial acts are public documents which are valid with all 
authorities, legal entities and other institutions regardless of 
which notary public issued them. Documents processed by 
a notary public within the scope of his offi cial authorisation, 
in a prescribed form, have a full power of evidence of public 
documents regarding statements made before the notary public. 
Notary authentications and certifi cations have a full power of 
evidence of public documents regarding facts for which evidence 
was given. 

Legal affairs which request a notarial processing of documents 
for their legal validity pertain to:

1) legal affairs on the regulation of property relations between 
spouses, as well as between people who live in a common-
law marriage;
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2) disposition of the property of minors and persons without 
working ability;

3) legal affairs whereby an action is promised as a gift, providing 
that a lack of a notary form, in this case, is superseded by 
performing the promised action;  

4) legal affairs whose object is transfer and obtainment of 
ownership or other real property rights over real estate;

5) memorandums of association of companies and determining 
their statute, as well as all amendments to the statute;

If the above legal affairs have not been compiled as documents 
processed by a notary public, they are null and void. 

Advocacy is an independent professional activity which is 
organised and functions in accordance with the law. The 
autonomy of advocacy is particularly achieved by: an independent 
provision of services of legal aid; a party’s right to choose a 
lawyer freely; organising lawyers in the Bar Association as an 
independent and autonomous organisation with a compulsory 
membership; enactment of the Statute which regulates the 
practice of the Bar Association and its boards; Enactment of the 
Lawyers’ Code of Ethics; Decision on the right to perform legal 
activities, a temporary ban and a cessation of the performance 
of these activities; decision on the methods of cooperation with 
the Bar Association of the Republic of Srpska and with the Bar 
Associations of foreign countries, interstate and international 
associations of lawyers; and decision on methods of cooperation 
with other types of interstate and international institutions, 
organisations and associations.   
  
A legal activity, as a professional activity is performed by lawyers 
as individuals. The right to perform legal activities is obtained 
the moment a lawyer is listed in the register of lawyers which 
is kept at the Federal Bar Association and by making a solemn 
declaration. A person can be listed in the register of lawyers if 
the following requirements have been met: that he is a citizen 
of Bosnia and Herzegovina; that he is a Bachelor of Law; that he 
passed a bar examination; that he has gained at least two years 
of work experience in legal affairs in advocacy, court, prosecution 
or legal affairs in administrative boards or with authorities or with 
legal entities after having passed the bar examination; that he 
has not been sentenced to imprisonment for offences against 
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order and security, for criminal offences against humanity and 
international law, against an offi cial or responsible duty or 
for any criminal offence committed by greed or by other low 
revolts, unless there have been fi ve years since the sentence was 
served, or became an amnesty or since the sentence expired; 
that he is not employed, and the employment of the person 
who is employed terminates on the day when he is listed in the 
register of lawyers, unless he is employed with a law fi rm; that 
he demonstrated suffi cient knowledge of law on advocacy, on 
statute, on the Lawyers’ Code of Ethics and the knowledge of 
other acts of the Federal Bar Association before the examination 
board; that he is worthy of performing legal activities.       

For the purpose of a joint performance of profession, lawyers can 
form a joint law offi ce or a law fi rm. A law fi rm, as a legal entity, 
is established in accordance with the Law on Business Entities as 
a limited liability company.
  
A legal profession includes giving legal advice, drafting various 
submissions (requests, lawsuits, petitions, applications, appeals, 
and other), drawing up various documents (contracts, testaments, 
and other), representing parties in all civil, administrative and 
other procedures before all regular and other courts, other 
state authorities, arbitrage and legal entities, defending and 
representing the accused person in criminal, misdemeanour and 
other proceedings wherein it is decided on the responsibility of 
individuals and legal entities, and providing other types of legal 
help to individuals and legal entities in order to protect their 
rights and interests.    

A lawyer is independent in his work and he has the right 
and obligation to take all actions in all legal affairs which are 
according to his estimation in the interest of a party to which a 
legal help is given and these actions must be taken in accordance 
with the law and within the scope of the authorisation obtained 
from the party. Every party has the right to a free choice of a 
lawyer who is authorised to perform the professional activity. 
Starting from the core values of a company, the Lawyers’ Code of 
Ethics regulates all principled rules regarding the representation 
and performance of the professional activity (e.g. good faith, 
safeguarding independence, discretion and offi cial secret, the 
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prohibition of representation where there is a confl ict of interest, 
professional behaviour before the courts and before other 
authorities, and other).   

11. CRAFTSMAN
A craft is an independent and permanent performance of lawful 
and registered business activities in the main, supplemental or 
additional occupation of individuals with the purpose of obtaining 
a profi t, which is accomplished by production, trade or service 
provision in the market. A craftsman and a person who performs 
a related activity is an individual who performs an activity in 
their own name and on their own account, and thereby he 
can use the work of other people with whom he is obliged to 
conclude a sale contract, in accordance with the Labour Law and 
the Law on Collective Agreement. Types of craft and types of 
related activities are a home craft, related and special crafts and 
traditional and old crafts.  
 
In order for an individual to be a craftsman, he must meet the 
following general requirements: that he is a citizen of Bosnia and 
Herzegovina, that he has a legal capacity, that he meets general 
and specifi c health conditions if they have been prescribed by 
a specifi c regulation in regards to specifi c crafts/trades, that 
a protective measure of ban to perform a craft has not been 
imposed. Special requirements apply to related crafts/trades, 
and they pertain to a special requirement of professional pieces 
of equipment. In order for a craft/trade to be performed, it is 
necessary to meet the requirements which pertain to the interior 
design and equipment of the offi ce space, in accordance with the 
type of a craft/trade.

In order to perform the operations of a craft, a craftsman must 
have a crafts working permit (a work permit). In order to perform 
special types of a craft, one must obtain consent to perform 
special crafts. A craftsman can perform only those crafts which 
are included in the crafts working permit, and in a case of special 
crafts, a craftsman can only perform those crafts for which he 
has obtained an authorisation. A crafts working permit is issued 
by a municipal, i.e. a city authority which is authorised for the 

A craft is an independent 
and permanent performance 
of lawful and registered 
business activities in the 
main, supplemental or 
additional occupation of 
individuals with the purpose 
of obtaining a profi t, 
which is accomplished by 
production, trade or service 
provision in the market. 
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domain of craftsmanship. A craftsman is obliged to commence 
performing activities at the latest within thirty (30) days upon 
the day of the fi nalisation of resolution regarding the approval 
to perform a craft. A craft is registered in the Crafts Register. A 
central database of the Crafts Register is established with the 
Federal Ministry of Development, Entrepreneurship and Crafts 
and this database becomes accessible to: the taxation authority, 
competent inspections, the cantonal crafts chamber, the 
authorised health and pension insurance fund, the competent 
employment bureau and the Institute for Statistics of FBiH. 

A craft operates as a company, which incorporates the name of 
the craft, full name of the craftsman and the head offi ce, and 
it can include special designations as well. A company cannot 
include titles and designations which are contrary to existing 
regulations and international conventions. A craftsman is obliged 
to display the name at the entrance to the head offi ce of the craft 
as well as in other premises where the craft is performed. 

12. SOLE TRADER
Trade represents the activity of buying and selling goods and 
providing trade services, which can be performed by legal entities 
and individuals who are registered to perform such activities. 
Persons who perform these activities are called traders. Trade 
is conducted freely, under equal conditions in the market, for all 
traders in accordance with the law, good business customs, the 
principles of loyal competition and rules of trade i.e. usances of 
trade. Trade can be conducted as retail or wholesale. 

A trader with an attribute of a natural person (a sole proprietorship, 
a sole trader) can only provide retail services. Such a business can 
be operated at one retail store, i.e. at one retail outlet (a store). 
A retail store is established by passing a resolution whereby a 
permit to conduct trade is given to a trader with an attribute 
of a natural person. Based on the resolution which permits the 
establishment of a retail store, a trader is listed in the Register of 
Retailers. Trader’s rights and obligations commence on the day 
of entry in the Register.   
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The requirements which need to be met in order to issue a permit 
to an individual to establish a retail store are: to be a citizen 
of Bosnia and Herzegovina; to have legal capacity; to possess 
at least third level of intermediate specialist’s training; to be 
medically fi t for the business; ownership, possession or lease of 
business premises which meet the requirements for performing 
such an activity; to be previously unemployed; not to already 
own a retail store; to not have been banned to perform trade; as 
well as to meet other requirements prescribed by the law.

A permit to establish a retail store must include: trader’s fi rst and 
last name, the unique personal identifi cation number and the 
address of residence of the applicant; the type of a retail store, 
i.e. of an outlet; the code of the retail store’s operations; head 
offi ce; and the name of the retail store. 
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Generally speaking, a company can be dissolved in several 
ways. It ceases to exist by losing the attribute of a legal 
entity, on the day of registering its dissolution in the 

register of companies. Liquidation is conducted upon a company’s 
dissolution. A company is dissolved in the events of: expiration of 
its validity period; merger by formation of a new company, merger 
by absorption, or split; completion of bankruptcy proceedings or 
rejection of a request to open a bankruptcy proceedings due 
to a lack of assets; dissolution based on a court decision; or a 
decision of the general meeting of shareholders. 

A company can be dissolved by a court decision which is passed 
upon a request by competent authorities or a person who 
proves his legal interest, when: the highest body prescribed 
by a memorandum of association or a statute does not hold its 
meetings and does not use its powers or it is not reselected 
upon the expiration of the previous body’s mandate for over two 
years; a company does not yield income for over two years; a 
company’s licence to perform its activity is revoked; or if there 
no longer exist legally prescribed requirements for a company’s 
further existence in the form in which it was registered in the 
register of companies. Prior to a decision on the dissolution of 
a company, a court can prescribe a deadline for removing the 
causes due to which such a resolution was proposed.431 

431 Art. 70-72 of the LBE.
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Nulla societas in aeternum coitio est.

No partnership is an alliance forever. 
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1. DEFINITION OF BANKRUPTCY 
    AND LIQUIDATION 

The most common methods of company dissolution are 
bankruptcy and liquidation. Bankruptcy is a joint repayment 
of creditors by a general execution on the bankrupt’s assets, 
whereby the company ceases to exist as a legal entity. This 
is a procedure regulated by the law in which the assets of an 
overindebted company (the bankrupt) are entrusted to special 
authorities appointed by a court, who sell the company’s assets 
(bankruptcy estate) in order to jointly repay its creditors by 
distributing the collected means.432 Liquidation is the dissolution 
of a company that serves to fully repay all the creditors by selling 
the company’s assets when the company possesses suffi cient 
means to repay its debts. 

The difference between bankruptcy and liquidation is in the 
company’s capability to repay all of its creditors. Bankruptcy is 
the dissolution of an insolvent company which is not capable to 
repay all its creditors, which requires their joint repayment by 
selling the debtor’s entire assets. Bankruptcy can occur during 
liquidation proceedings if it becomes apparent that the company 
is overindebted and that the assets it owns are not suffi cient to 
repay all of its creditors. Liquidation is always the dissolution 
of a solvent company, i.e. a company capable of repaying its 
creditors. Along with the general provisions of the Law on 
Business Entities, special sources of law regarding bankruptcy 
and liquidation are: the Law on Bankruptcy Proceedings (LBP) 
and the Law on Liquidation Proceedings (LLP). 

Regarding legal and economic consequences of bankruptcy and/
or liquidation of a company, the fi nal objective is the sale i.e. 
encashment of all the assets of the bankrupt or the company 
that is being liquidated, in order to use the entire assets to 
repay the creditors in the event of bankruptcy, or to repay 
the creditors with some of the assets whilst the owner or the 
owners keep rest in the event of liquidation. The objective of 
both proceedings is to dissolve a company. Upon the completion 

432 Simić M. and Trifković M. (1999) op. cit., p. 274.
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of the proceedings, the company is deleted from the court 
register. 

2. BANKRUPTCY PROCEEDINGS
The bankrupt is a legal entity on whose assets bankruptcy 
proceedings are conducted, or an individual debtor (a general 
partner in a limited partnership, and a founder i.e. an owner of 
a stake in a general partnership) on whose assets bankruptcy 
proceedings are conducted. Any type of company can appear 
as the bankrupt (JST, LLC, GP, or LP), as well as other types of 
organisations. 

The reason to petition for bankruptcy is the bankrupt’s insolvency, 
as well as the so-called imminent insolvency. Insolvency occurs 
when the bankrupt is not capable of meeting its outstanding 
fi nancial liabilities for over 30 days. Imminent insolvency occurs 
when the bankrupt, according to anticipations, will not be able to 
meet the existing liabilities when they mature. Only the bankrupt 
can petition for bankruptcy due to this reason.433 

Persons authorised to petition for bankruptcy are the bankrupt 
and any bankrupt’s creditor who has a legal interest in the 
bankruptcy proceeding. A petition for bankruptcy must be 
submitted in writing along with an appropriate explanation and 
relevant evidence. The creditor is authorised to petition for 
bankruptcy if there is a probability for the debtor to be unable to 
repay the creditor and if there are other bankruptcy reasons434. 
The court does not start the bankruptcy proceeding by virtue of 
the offi ce but rather upon the creditors or the bankrupt’s petition 
for bankruptcy. 

A bankruptcy proceeding may not be conducted on the assets 
of entities, cantons, municipalities, cities or public funds that 
are partially or fully fi nanced from the treasury. In the event 
of the bankrupt who produces arms and military equipment, a 

433 Art. 6 of the LBP.
434 Art. 4 of the LBP.
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preliminary consent from the Federal Ministry of Energy, Mining 
and Industry is required.435

Bankruptcy creditors are only those creditors who declare their 
outstanding claims in writing, within the legally prescribed 
deadline. The declaration of the outstanding claims must contain 
identifi cation data about the creditor, legal grounds and the 
amount of claims which is declared, as well as the creditor’s 
account number. Outstanding claims in foreign currencies must 
be expressed in the domestic currency. 

2.1. Bankruptcy proceeding authorities

Bankruptcy proceeding authorities are: bankruptcy court, 
bankruptcy judge, interim bankruptcy trustee, bankruptcy 
trustee, assembly of creditors, interim creditors’ committee and 
creditors’ committee.436 A municipal court is in charge of the 
bankruptcy proceeding, according to the legal entity’s head offi ce 
or the individual debtor’s place of residence. The bankruptcy 
judge leads and administers the bankruptcy proceeding from the 
moment of petitioning for bankruptcy to its completion. 

The bankruptcy trustee has certain accountabilities and authorities 
prescribed by the law: 

1) to take possession of the assets included in the bankruptcy 
estate without delay, to manage it, and if possible to continue 
business operations until the reporting hearing,

2) to liquidate the bankrupt’s assets in accordance with the 
decision of the creditors’ assembly, 

3) to liquidate certain assets, particularly inventory, 
4) to request the turnover of assets that are in possession of 

the debtor, including the business documentation which is in 
the possession of third parties,

5) to submit to the bankruptcy judge a detailed inventory of the 
bankruptcy estate within 45 days of his appointment, 

435 Art. 5 of the LBP.
436 Art. 3 and 7 of the LBP.

Bankruptcy proceeding 
authorities are: bankruptcy 
court, bankruptcy judge, 
interim bankruptcy trustee, 
bankruptcy trustee, 
assembly of creditors, 
interim creditors’ committee 
and creditors’ committee.  
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6) for each asset, to state the amount that is expected to be 
received from its liquidation, as well as the book value, 

7) to compile a list of all the creditors, 
8) to keep business records and create an opening balance 

sheet on the basis of the inventory, according to its condition 
on the day the proceeding is opened, 

9) to submit the required reports to competent authorities. 

Along with the bankruptcy trustee, an interim bankruptcy 
trustee or an authorised court expert may be authorised in the 
above proceeding. At the moment of opening the bankruptcy 
procedure, the rights and obligations of the interim bankruptcy 
trustee transfer to the bankruptcy trustee. 

The bankruptcy judge convenes the assembly of creditors and 
chairs it. The main tasks of the assembly of creditors are to 
participate in the appointment of the creditors’ committee by 
selecting the committee members from the circle of creditors, 
reselect the members of the creditors’ committee, vote for the 
reorganisation plan and determine the method of liquidation of 
the bankrupt’s assets. 

The creditors’ committee is obliged to: supervise the bankruptcy 
trustee in his work, request that the bankruptcy trustee submit 
reports and render an accounting, and exercise direct control 
of the bankruptcy trustee’s work. The creditors’ committee 
comprises of: bankruptcy creditors with the largest claims, 
bankruptcy creditors with small claims, representatives of the 
debtor’s employees, and creditors with separate satisfaction 
right. Persons who are not creditors may also be appointed as 
members of the committee if they can contribute to the work of 
the committee through their professional knowledge. 437

2.2. Stages of a bankruptcy proceeding

A bankruptcy proceeding is usually divided into the following 
stages:

437 Art. 28-29 of the LBP.
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1) preliminary proceeding,
2) opening of the bankruptcy proceeding,
3) reporting and examining the claims,
4) liquidation of the bankruptcy estate,
5) repaying the creditors and
6) conclusion of the bankruptcy proceeding and its registration 

in the court register.

The aim of the preliminary proceedings is to evaluate the debtor’s 
economic situation, i.e. to determine whether the requirements 
for bankruptcy have been met. Therefore, this stage can be 
concluded by passing either a resolution to open the bankruptcy 
proceeding or a resolution to terminate the proceeding. Once 
the allowed petition for the bankruptcy proceedings has been 
received, the bankruptcy judge is obliged to immediately determine 
whether there are any reasons why the bankruptcy proceedings 
should be initiated and whether the petition is justifi able. For that 
purpose, the judge can appoint an interim bankruptcy trustee or 
an appropriate expert. An interim bankruptcy trustee is obliged to 
insure the bankrupt’s assets and to look after them. The trustee 
is also obliged to evaluate whether the bankrupt’s assets would 
cover the costs of the proceeding and whether there is a reason 
to initiate a bankruptcy proceeding.  

The bankruptcy judge shall convene a hearing regarding the 
requirements for opening the bankruptcy proceedings after he 
receives a report of the interim bankruptcy trustee along with 
the opinion of an expert who might have been nominated to 
estimate the bankrupt’s insolvency. The bankruptcy judge shall 
pass a resolution to either open the bankruptcy proceeding or 
reject the petition for bankruptcy. If the judge decides to initiate 
the bankruptcy proceedings, then he passes a resolution on the 
opening of the bankruptcy proceeding and appoints a bankruptcy 
trustee. The resolution includes the invitation for creditors to 
fi le for their claims at the bankruptcy court within 30 days and 
to notify the bankruptcy trustee which rights of insurance they 
claim on the bankrupt’s assets, as well as the invitation for the 
persons who have liabilities towards the bankrupt to repay the 
bankrupt without delay. 

In the resolution to open the bankruptcy proceedings, the 
bankruptcy judge convenes the hearings for: 
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1) an assembly of creditors in which, based on the bankruptcy 
trustee report, resolutions on the further course of the 
bankruptcy proceedings are made (the reporting hearing). 
The reporting hearing must not be held before the 
examination hearing, and not later than 15 days from the 
day the examination hearing would be held regarding the 
reported claims.

2) the assembly of creditors where the reported claims would 
be examined (the examination hearing). 

The above hearings can be held simultaneously. 

The bankruptcy court is obliged to publicly announce the 
resolution on the opening of the bankruptcy proceedings on the 
day the resolution was passed by posting the resolution on the 
notice board of the court. The resolution must be published in the 
“Offi cial Gazette of the Federation of Bosnia and Herzegovina”. 
The bankruptcy court informs the creditors, the bankrupt’s 
debtors and the competent prosecutor’s offi ce by sending a copy 
of the resolution, whereas the resolution must be delivered to the 
petitioner of the proposal to open the bankruptcy proceedings 
and to the bankrupt in person. 
 
If the bankrupt or its assets are listed in public registers, the 
bankruptcy court is obliged to order the following entries 
to be made in such registers: the opening of the bankruptcy 
proceedings, the rejection of the petition to open the bankruptcy 
proceedings due to a lack of bankruptcy estate in case the 
bankrupt is a legal entity who ceases to exist with the rejection 
due to the lack of estate, and the completion of the bankruptcy 
proceedings.   

Creditors fi le for claims in writing, denoting the amount of the 
claim and a legal basis for it. The claims that are an object of 
a lawsuit are also fi led for. Creditors with separate satisfaction 
right and creditors with an exemption right fi le their claims as 
well, as do the joint debtors and guarantors. The fi led creditors’ 
claims are evaluated by the bankruptcy judge at the hearing 
for the examination of claims. Participate in the examination 
hearing include the bankruptcy trustee, creditors who fi led for 
their claims, as well as other persons who, with regard to the 
tasks they were performing for the bankrupt, can provide data 
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on the existence and amount of the reported claims. The hearing 
for the examination of claims is held even if not all the creditors 
who fi led for their claims are present, but have been properly 
invited.  

The bankruptcy trustee must provide a clear statement regarding 
every fi led claim: whether he approves it or rejects it. Furthermore, 
the creditors can object to the fi led claims. Only the claims which 
is approved by the bankruptcy trustee and not objected to by 
any present creditors are determined. A creditor whose claim is 
objected to can prove the same in a separate lawsuit.

At the reporting hearing, the bankruptcy trustee is obliged to 
submit a report regarding the economic state of the bankrupt 
and the causes for such a state. The bankruptcy trustee is 
especially obliged to declare whether there are prospects of the 
bankrupt’s business operations to continue entirely or partially, 
what are the possibilities for a reorganisation plan, and what 
consequences would occur regarding the repayment of creditors. 
At the reporting hearing, the bankrupt and creditors have an 
opportunity to make statements regarding the bankruptcy 
trustee’s report.

At the reporting hearing, the assembly of creditors decides 
whether the bankrupt’s business operations would be terminated 
or would temporarily continue. The creditors can make an 
order to a bankruptcy trustee to draft a reorganisation plan 
and to determine the goal which should be accomplished by 
the reorganisation plan. Creditors can change their decisions at 
subsequent hearings. The assembly of creditors determines the 
method and conditions of liquidating the debtor’s assets.  

Bankruptcy estate includes the entire assets that belong to the 
bankrupt at the time of opening the bankruptcy proceedings, as 
well as the assets that the bankrupt obtains during the bankruptcy 
proceedings. Bankruptcy estate is used to pay the bankruptcy 
proceeding expenses, creditors who at the moment of opening 
the bankruptcy proceedings had an approved claim (bankruptcy 
creditors), as well as the creditors who during the bankruptcy 
proceedings obtained the right to claims for the bankruptcy 
estate (estate creditors).  

Bankruptcy estate 
includes the entire assets 
that belong to the bankrupt 
at the time of opening the 
bankruptcy proceedings, as 
well as the assets that the 
bankrupt obtains during the 
bankruptcy proceedings. 
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After the reporting hearing, the bankruptcy trustee is obliged 
to immediately liquidate the assets which are included in the 
bankruptcy estate, unless this is contrary to the decision made 
by the assembly of creditors. During the liquidation of the assets 
of the bankruptcy estate, the bankruptcy trustee is obliged 
to follow the decision made by the assembly or the creditors’ 
committee regarding the conditions and method of sale. Real 
estate is liquidated according to the provisions of the executive 
proceeding for the execution of real estate, and if this fails, 
the bankruptcy trustee can liquidate the real estate through a 
negotiated sale. If a particular asset cannot be liquidated, the 
bankruptcy trustee can separate that asset from the bankruptcy 
estate by distributing it to the creditors according to their claims, 
if they accept it. If there is a right to separate satisfaction over the 
real estate, the consent of a creditor with separate satisfaction 
right is required for a sale by direct negotiation.  

The bankruptcy trustee can liquidate the movables with secured 
rights by a public auction or by negotiation, if he is in possession 
of such movables. In that case, the bankruptcy trustee is obliged 
to inform the creditor with separate satisfaction right about the 
condition of that asset, upon his request. He can let the creditor 
examine the asset himself, instead of informing him about it. 
The bankruptcy trustee can charge or in any other way monetise 
the claim which was conceded or pledged by the debtor for the 
purpose of insuring a particular right. In this case, the bankruptcy 
trustee is obliged to give notifi cation regarding the claim to the 
creditor with separate satisfaction right upon his request. Instead 
of the notifi cation, a creditor can review the accounts and business 
records of the bankrupt. Once the bankruptcy proceedings have 
been opened, it is allowed to draft a bankruptcy repayment plan 
which can deviate from legal provisions regarding the liquidation 
and distribution of the bankruptcy estate.    

In bankruptcy, there are the following categories of rights: rights 
of separation of satisfaction and right of exemption. These rights 
give a possibility of separate refund from the bankrupt’s assets 
or from goods. The right of separation of satisfaction is the right 
of a creditor whose claim is secured at least 60 days prior to the 
opening of the bankruptcy proceedings. The security consists 
of the mortgage, collaterals on movables, claims, the right of 
retention or the right to priority payment (e.g. a commission 

The right of separation 
of satisfaction is the right 
of a creditor whose claim 
is secured at least 60 days 
prior to the opening of the 
bankruptcy proceedings. 
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agent). A special bankruptcy estate for repaying these creditors’ 
claims is formed from the bankrupt’s assets.

The rights of exemption are the rights of third parties based on 
which the parties can request for certain things (excluding rights 
and money) to be excluded or exempted from the bankruptcy 
estate. These are the things that do not belong to the bankrupt 
but which had been included in the bankrupt’s total assets (a 
third party being an owner of a certain asset, a buyer having kept 
the property right, lessor, a testator).

Repaying the creditors can begin once the examination hearing 
was held. According to the type of their claims, the bankruptcy 
creditors are classifi ed into payment priorities. The creditors of 
a lower payment priority can be repaid only after the creditor of 
the preceding priority had been repaid in full. The bankruptcy 
creditors of the same payment priority are repaid according to 
their claims. Before bankruptcy creditors, bankruptcy proceedings 
expenses and debts of the bankruptcy estate are repaid from the 
bankruptcy estate.

Repaying the creditors from the existing assets of a free 
bankruptcy estate is made according to the following schedule 
(payment priorities)438:

1) bankruptcy creditors of higher payment priorities which 
include all claims made during the period of interim 
administration and which could not have been repaid by 
an interim bankruptcy trustee, claims of the bankrupt’s 
employees for the period of six months until the day the 
bankruptcy proceedings were opened which are only in 
the amount of the legally prescribed minimum wage and 
compensation for damages for injuries at work; 

2) bankruptcy creditors of a general payment priority acting 
as creditors who at the moment of opening the bankruptcy 
proceedings have a justifi able property claim against the 
bankrupt, unless they belong to a higher or lower payment 
priority;

438 Art. 31-34 of the LBP of FBiH. 

The rights of exemption 
are the rights of third 
parties based on which 
the parties can request for 
certain things (excluding 
rights and money) to be 
excluded or exempted from 
the bankruptcy estate. 
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3) bankruptcy creditors of lower payment priorities who are 
repaid after other claims in the order prescribed by the law 
and in proportion to their amount, as following: interests 
on the claims of bankruptcy creditors which were incurred 
from the day the bankruptcy proceedings were opened, 
expenses of particular bankruptcy creditors which were 
incurred by their participation in the proceedings, fi nes 
and minor offence fi nes and property damage caused 
by criminal acts or minor offences, claims which regard a 
particular free service performed by the bankrupt, and claims 
which regard the repayment of the loan which replaces a 
particular founder’s capital or claims which are equivalent 
to it.

Before the distribution, the bankruptcy trustee makes a list 
of claims which are to be taken into consideration during the 
distribution. When giving consent for the main distribution, the 
bankruptcy judge convenes a hearing for the main distribution. 
At the hearing for the main distribution, the bankruptcy judge 
considers the proposal for the distribution with the creditors 
and the bankruptcy trustee. As soon as the main distribution 
has been completed, the bankruptcy judge passes a resolution 
regarding the conclusion of the bankruptcy proceedings. The 
resolution, as well as the reasons for the conclusion of the 
bankruptcy proceedings is published in the ‘Offi cial Gazette of 
the Federation of Bosnia and Herzegovina”. Once the bankruptcy 
proceedings are completed, the bankruptcy creditors can realise 
their remaining claims towards the individual debtor according to 
the general rules of civil law. 

2.3. Legal consequences of the opening of 
       bankruptcy proceedings 

The legal consequences of the opening of bankruptcy proceedings 
are divided into: 1) legal consequences with a general effect 
on the opening of the bankruptcy proceedings, 2) legal 
consequences which refer to fulfi lment of legal actions, and 3) 
legal consequences which refer to offsetting (compensation) and 
refutation of the bankrupt’s legal actions.
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Legal consequences of opening the bankruptcy proceedings with 
a general effect are:

1) transferring the rights of management and possession – all 
the rights of management and possession are transferred 
onto a bankruptcy trustee;

2) all the bankrupt’s dispositions have no legal effect;
3) services for the benefi t of the bankrupt – if after the bankruptcy 

proceedings have been opened someone indirectly fulfi ls his 
liability towards the bankrupt, then that person is exempt 
from his liability to perform a service for the bankrupt only if 
at the time of fulfi lment of the service, he was not aware of 
the opening of bankruptcy proceedings;

4) division of a legal association’s assets – if the bankrupt is 
in a legal association with a third party (e.g. co-ownership, 
joint ownership, partnership), then the dissolution of a 
legal association is performed outside of the bankruptcy 
proceedings; 

5) assumption of disputes – with the opening of bankruptcy 
proceedings all court proceedings and arbitration proceedings 
are aborted if they pertain to the bankruptcy estate. The 
discontinuation lasts until the conclusion of the bankruptcy 
proceedings unless a legal dispute is resumed before that 
time; 

6) bankruptcy creditors’ claims – bankruptcy creditors can collect 
their claims towards the bankrupt only in the bankruptcy 
proceedings;  

7) execution before opening the bankruptcy proceedings – if 
the bankrupt obtains a right of separation of satisfaction 
or some other insurance on his assets which are included 
in the bankruptcy estate within the last 60 days prior to 
the submission of the proposal to open the bankruptcy 
proceedings or after the expiration of this period during 
coercive execution or by a coercive judicial insurance, then 
that right of insurance ceases to be valid once the bankruptcy 
proceedings have been opened;  

8) prohibition of execution and insurance – once the bankruptcy 
proceedings have been opened, the bankruptcy creditors 
cannot demand a coercive execution against the bankrupt, 
nor seek the insurance over the parts of assets which are 
included in the bankruptcy estate; 
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9) the initiated enforcement proceedings are discontinued;
10) prohibition of execution for the purpose of making claims 

towards the bankruptcy estate – a coercive execution in 
order to collect the debts of bankruptcy estate which have 
not been incurred through a legal action of a bankruptcy 
trustee is not allowed for the period of six months from the 
day of opening the bankruptcy proceedings;

11) exemption of the assumption of the right to assets which 
are included in the bankruptcy estate – once the bankruptcy 
proceedings have been opened, the rights cannot be legally 
obtained over the part of assets which is included in the 
bankruptcy estate, even in the case when that obtainment 
is based on the bankrupt’s disposition, nor by coercive 
execution or insurance for the benefi t of the bankruptcy 
creditor;

12) suspension of mail – if this seems to be necessary in order 
to clarify or prevent the bankrupt’s legal actions of which are 
harmful to creditors, then upon the request of the bankruptcy 
trustee or by virtue of the offi ce, the bankruptcy judge shall 
pass a resolution that some or all of the bankrupt’s mail 
must be delivered to the bankruptcy trustee. This resolution 
must be explained. The bankruptcy trustee is entitled to 
open the mail which has been delivered. Any mail which 
does not concern the bankruptcy estate must be forwarded 
to the bankrupt without delay;

13) a debtor’s obligation of notifi cation and cooperation – the 
bankrupt is obliged to give notifi cations to bankruptcy 
proceedings authorities regarding any circumstances which 
concern the bankruptcy proceedings;

14) personal liability of company members – if a bankruptcy 
proceeding have been opened for a company whose 
members are personally liable for the company’s debts, 
claims against the company members which are based on 
their personal liabilities and which arise from provisions of 
this or any other law during the bankruptcy proceeding can 
only be enforced by the bankruptcy trustee. 

Legal consequences of the opening of bankruptcy proceedings 
which refer to the fulfi lment of legal actions:

1) the bankruptcy trustee’s right to choose – if the bankrupt 
or his contractor have not at all or have not entirely fulfi lled 
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a bilateral contract at the time of opening the bankruptcy 
proceedings, then a bankruptcy trustee can fulfi l the contract 
on behalf of the bankrupt, and request the fulfi lment from 
the other party;

2) fi xed contracts – if the time of the fulfi lment of obligations 
from the fi xed contract has occurred after the bankruptcy 
proceedings have been opened, fulfi lment cannot be 
chosen. The bankrupt’s other contracting party can request 
compensation for nonfulfi lment, as a bankruptcy creditor. 
Compensation for nonfulfi lment consists of the difference 
between the agreed price and market price which at the 
place of fulfi lment applies to fi xed contracts on the day of 
opening the bankruptcy proceedings;

3) divisible services – if the owed service is divisible, and if the 
other contracting party had partially rendered its service at 
the time of opening the bankruptcy proceedings, then that 
party as a bankruptcy creditor will be able to assert their 
claims to seek favours in return which correspond to the 
partial rendering of the service, even in the case when a 
bankruptcy trustee requests the fulfi lment of the remaining 
part of the service. The other contracting party has no right 
to, due to nonfulfi lment of the right to return service from 
the bankruptcy estate, request the return of what had been 
transferred through a partial fulfi lment into the bankrupt’s 
assets before opening the bankruptcy proceeding;

4) reservation – if a reservation has been entered in the land 
register in order to ensure the request to obtain or revoke 
a right to the debtor’s specifi c real estate or to a specifi c 
right entered for the bankrupt’s benefi t or for the purpose of 
ensuring the request to change the content or the priority of 
that right, then the creditor may assert his claim as a creditor 
of the bankruptcy estate. The same applies if the bankrupt 
has assumed further obligations towards the creditor and 
then failed to fulfi l them fully or partially;

5) retaining the ownership right – the buyer can request for 
the fulfi lment of the sales contract if the bankrupt had 
sold a movable asset with retaining the ownership right  
and had handed the asset into the possession of a buyer 
before the bankruptcy proceedings were opened. The same 
applies if the bankrupt has assumed further obligations 
towards the buyer and then failed to fulfi l them fully or 
partially; 
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6) the lease and rent of real estate – the leasing and renting 
of the real estate or premises of the bankrupt continue with 
the effect on the bankruptcy estate;

7) the bankrupt as a lessor or landlord – if the bankrupt acting 
as a lessor or landlord of property or premises before the 
bankruptcy proceedings were opened had claims from the 
lease or rent for a later time, then those claims are effective 
to the extent that refers to the lease or rent for the current 
calendar month at the time the bankruptcy proceedings 
were opened;

8) the bankrupt as a lessee or renter – a lease or rent of real 
estate or premises used by the bankrupt can be terminated 
regardless of the agreed lease tenure;

9) prohibition to terminate a lease or rental agreement – the 
lease or rental agreement which was concluded by the 
bankrupt acting as a lessee or renter cannot be terminated 
by the other contracting party after the proposal to open 
the bankruptcy proceedings, due to: a delay in lease or 
rent payment which had occurred before the proposal to 
open the bankruptcy proceedings, or a deterioration of the 
bankrupt’s property relations;

10) termination of an employment contract – once the 
bankruptcy proceedings have been opened, the bankruptcy 
trustee must terminate the contract of employment of 
the bankrupt’s employees, in writing and within 60 days, 
based on the assessment that there will be no need for the 
employee’s work during the bankruptcy proceedings;

11) cancellation of orders and contracts for services – the 
bankrupt’s order which refers to the assets included in 
the bankruptcy estate is cancelled once the bankruptcy 
proceedings are opened; 

12) termination of the power of attorney – the bankrupt’s 
power of attorney which refers to the assets included in 
the bankruptcy estate is terminated once the bankruptcy 
proceedings are opened;

13) prohibited contractual provisions – the provisions of a 
contract which exclude the effect of legal consequences of 
opening the bankruptcy proceedings are declared null and 
void, i.e. they do not have any legal effect.  
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Legal consequences which pertain to offsetting (compensation) 
and refutation of the bankrupt’s legal actions:

1) admissibility of offsetting the claims – a bankruptcy creditor 
who at the time of opening the bankruptcy proceedings has 
the right to offset the claims based on the law or a contract, 
keeps that right even after the bankruptcy proceedings are 
opened;

2) inadmissibility of offsetting the claims – offsetting the claims 
is not permitted if: 1) the bankruptcy creditor’s obligation 
towards the bankruptcy estate occurs after the bankruptcy 
proceedings were opened, 2) the bankruptcy creditor 
has acquired the claims from another creditor after the 
bankruptcy proceedings were opened, 3) the bankruptcy 
creditor has obtained the admissibility to offset claims by a 
legal action which can be offset, 4) a creditor whose claim 
should be acquired from the bankrupt’s assets which are 
not included in the bankruptcy estate, owes something to 
the bankruptcy estate, and 5) a creditor as a related party 
- the bankrupt has a claim towards such a creditor, which 
was created or matured during the period of six months 
before the proposal to open the bankruptcy proceedings 
was submitted, unless a creditor proves that, at the time 
of the occurrence of the possibility to offset the claims, 
he was not aware of the bankrupt’s imminent or existing 
insolvency;

3) admissibility of refutation– legal actions which had been taken 
before the bankruptcy proceedings were opened and which 
impede the balanced repayment of creditors (impairments 
of creditors), i.e. which put certain creditors in a favourable 
position (favouring creditors) can be refuted. A legal action 
can be refuted if it had granted or enabled a bankruptcy 
creditor to have an insurance or a settlement if: 1) it was 
taken within the last six months before the proposal to open 
the bankruptcy proceedings, and if during the action the 
bankrupt was insolvent or if at that time the creditor knew 
about the insolvency or did not know about it due to a gross 
negligence or 2) it was taken after the proposal to open 
the bankruptcy proceedings was submitted, and if during the 
action the creditor knew about the bankrupt’s insolvency or 
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the proposal to open the bankruptcy proceedings, or did not 
know about it due to a gross negligence.

A legal action can be refuted if it had given or enabled 
a bankruptcy creditor to have an unusual insurance or 
repayment such as a repayment which the creditor did not 
or at least did not in such a manner, or at that time have the 
right to request, if: 1) the legal action was taken within the 
last month before the submission of the proposal to open 
the bankruptcy proceedings, or after the submission of the 
proposal, 2) the legal action was taken during the third or 
second month before the submission of the proposal to open 
the bankruptcy proceedings and the bankrupt was insolvent 
during the legal action.

4) refutation of legal actions without compensation – the 
bankrupt’s legal action without compensation or with an 
insignifi cant compensation can be refuted, unless it was 
taken fi ve years before the submission of the proposal to 
open the bankruptcy proceedings;

5) intentional impairment – the bankrupt’s legal action taken 
within the last fi ve years before the submission of the 
proposal to open the bankruptcy proceedings or after that 
deadline with the intention to impair the creditor can be 
refuted, providing that at the time the action was taken 
the other contracting party was aware of the bankrupt’s 
intention. It is assumed that the other party was aware of 
the intention if that party had known that the bankrupt was 
under the threat of insolvency and that such a legal action 
would impair the creditors.  

The fundamental goal of protection which should be accomplished 
by refutation of legal actions in bankruptcy is to create conditions 
for as complete a repayment of creditors, in accordance with the 
rules of their repayment.439  

439 Dika, Mihajlo and others (2003) Treća novela Stečajnog  zakona [The Third Novella of the Bankruptcy Law],  Zagreb: Narodne novine, 
p. 147.
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2.4. Reorganisation

Once the bankruptcy proceedings have been opened, it is allowed 
to draft a bankruptcy repayment plan whereby derogations from 
legal provisions regarding the redemption and distribution of the 
bankruptcy estate are allowed. Through a bankruptcy repayment 
plan, the following can be performed:

1) have the bankrupt retain all or a part of the assets in order 
to continue its business operations;

2) transfer a part or all of the bankrupt’s assets to one or more 
existing entities or entities which will be created;

3) the bankrupt can be absorbed by another entity or merge 
with one or more entities; 

4) sell all or a part of the bankrupt’s assets with or without 
rights of separation of satisfaction;

5) distribute all or a part of the bankrupt’s assets among the 
creditors;

6) convert claims to contributions;
7) determine the method of repaying the bankruptcy creditors;
8) settle or change the rights of separation of satisfaction;
9) reduce or postpone the payment of the bankrupt’s liabilities;

10) turn the bankrupt’s liabilities into credit;
11) issue a guarantee or grant another kind of insurance for 

fulfi lling the bankrupt’s obligations;
12) regulate the bankrupt’s liability after the completion of the 

bankruptcy proceedings;
13) issue new shares, etc.

The bankrupt can submit a bankruptcy repayment plan along 
with the proposal to open the bankruptcy proceedings. Once 
the bankruptcy proceedings have been opened, the bankruptcy 
trustee and the bankrupt have the right to submit the bankruptcy 
repayment plan to a bankruptcy court. A plan submitted to the 
court after the fi nal hearing will not be taken into consideration. 
To create a bankruptcy repayment plan, the bankruptcy 
trustee consults with the creditors’ committee, if one had been 
established, and with a debtor as an individual. 

With a bankruptcy repayment plan it is possible to predict other 
resolutions which would be appropriate for the circumstances 



DISSOLUTION OF COMPANIES

CHAPTER 9 373

of a specifi c case. The voting procedure, i.e. the procedure of 
adopting the bankruptcy repayment plan, stipulates separate 
declarations of bankruptcy creditors according to individual 
bankruptcy priorities. In order for a bankruptcy repayment plan 
to be adopted, it is necessary that the majority of creditors vote 
for the plan in every group, and that the total claims of creditors 
who have voted for the plan are higher than the total claims 
of creditors who have voted against the adoption of the plan. 
Once a bankruptcy repayment plan is adopted, it has a legal and 
economic effect on the participants from the day of its effective. 

The bankruptcy court passes a decision on the conclusion of the 
bankruptcy proceedings as soon as the decision on the confi rmation 
of the bankruptcy repayment plan becomes legally effective. The 
authority of the bankruptcy trustee and the members of the 
creditors’ committee ends once the decision on the conclusion 
of the bankruptcy proceedings has been passed, The bankrupt 
once again obtains the right of possession of the bankruptcy 
estate. The rule is to introduce and conduct supervision over 
the implementation of the bankruptcy repayment plan, and the 
supervision is performed by the bankruptcy trustee, creditors’ 
committee and the bankruptcy court in the manner determined 
by the bankruptcy repayment plan. 

3. LIQUIDATION PROCEEDINGS
Liquidation is a method of dissolution of a solvent company 
in proceedings prescribed by the law due to the existence of 
reasons determined by the law. In liquidation, the assets are 
usually bigger than liabilities so the repayment of creditors is 
not an issue. Liquidation proceedings are carried out over legal 
entities. They serve to fully repay all creditors of a legal entity 
by liquidating its assets. If some property values remain after 
that, then the members of the legal entity are repaid from the 
remaining assets in proportion to their participation.  

Liquidation proceedings are conducted by a court which is, 
according to the Law on Bankruptcy Proceedings, authorised 
to conduct the bankruptcy proceedings. The authorities of the 
liquidation proceedings are: a liquidation judge and a liquidator. 

Liquidation is a method 
of dissolution of a solvent 
company in proceedings 
prescribed by the law due 
to the existence of reasons 
determined by the law. 
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The liquidation proceedings are conducted in the following cases:

1) when a legal entity has been given a permanent prohibition by 
a decision passed by a competent state authority to perform 
further business operations. In this case, a representative 
of the competent authority submits a proposal to open the 
liquidation proceedings before the competent court;

2) when the nullifi cation of registration in the court register 
or the nullifi cation of the establishment of a legal entity 
has been determined by the fi nal and binding resolution 
of the court. In this case, the court which has determined 
the nullifi cation forwards the resolution to the competent 
liquidation court which, by virtue of the offi ce, opens the 
liquidation proceedings;

3) in cases in which the liquidation proceedings must be 
conducted according to the Law on Business Entities. In 
this case, the founder who is authorised to represent or an 
authority authorised to represent a company is obliged to 
submit a proposal for opening the liquidation proceedings. 
Thereby each founder who represents or each member of 
the authority authorised to represent can submit such a 
proposal. Founders authorised to represent entities who act 
on behalf of the authority which represents are personally 
held liable for any damage of third parties which was incurred 
due to the late submittal of the proposal.  

The resolution regarding the implementation of the liquidation 
proceedings is published on the notice board of the court 
and in the “Offi cial Gazette of the Federation of Bosnia and 
Herzegovina”. 

A liquidator should generally be a member of the current authority 
which represents the legal entity. The court can designate another 
competent person to be a liquidator if there are indications that 
an orderly liquidation conducted through current members of the 
authority which represents would not be secured. A liquidator 
must provide the liquidation judge with the list of the company’s 
assets and liabilities. The list includes all assets (list of assets) 
and all liabilities including the rights of third parties over the 
assets and the indication of creditors (the list of creditors). A 
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liquidator must guarantee the accuracy and the completeness of 
the data with the statement before the competent court. 

A liquidator must immediately take possession of the company’s 
assets. The liquidator is authorised and obliged to liquidate the 
company’s assets. The third parties’ rights over the goods and 
rights of the assets must be taken into account. If the requirements 
for conducting the bankruptcy proceedings have been met, 
the liquidator is obliged to submit a proposal for opening the 
bankruptcy proceedings within 15 days. The liquidator is held 
liable for any damage incurred to the company’s creditors or 
members due to a late submission of the proposal.

From the company’s assets, a liquidator is fi rst of all obliged 
to pay the court expenses and taxes, taxes and expenses of 
his administration and the incurred necessary costs of the 
administration. The liquidator repays the creditors’ claims in 
proportion to their share in claims as soon as there are suffi cient 
means available for distribution. The liquidator is personally liable 
for any hidden violation of his obligation to liquidate the assets 
in the best way possible and to equally distribute the collected 
amount.  

The court dismisses the liquidator of his position and concludes 
the proceedings once the evidence of a full distribution of assets 
has been received. The conclusion of the proceedings is publicly 
published in the “Offi cial Gazette of the Federation of Bosnia and 
Herzegovina”. Once the conclusion of the liquidation proceedings 
has become fi nal, the court determines the deletion of a company 
from all public registers.440

440 Art. 2-15 of the LLP.
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1. DEFINITION AND CHARACTERICTICS 
    OF A SALES CONTRACT

Legally, a sale represents a business that normatively regulates 
the exchange of goods and money and puts it under the 
protection of the state. The sales business encompasses 

the entire legal regulation of economic relations among parties. 
A sales contract is the result of the parties’ agreement of the 
exchange of goods for money. Although the contract represents 
the core of the sales business, it is still a narrower legal institute. 
In the economic life, other numerous transactions and contracts 
supplement the sales contract, and they usually regard the 
transport and payment. They are connected both economically 
and legally to the sales contract, and therefore represent a 
unique business operation.

Article 454 of the Law on Obligations contains a legislative 
defi nition of a sales contract. According to it, “a sales contract 
obligates the seller to deliver the item to the buyer so that the 
buyer obtains the right of disposal and ownership over the item, 
while the buyer is obligated to pay for the item“441. Theoretically 
observed, a sales contract is the result of the agreement between 

441 See the comparative legal review in Draškić, Mladen (1987) Međunarodna prodaja prema uniformnim pravilima i uporednom pravu 
[International Sale According to Uniform Rules and Comparative Law], Beograd: Exportpress i Institut društvenih nauka [Exportpress 
and the Institute of Social Sciences], p. 5.

 
SALES CONTRACT

Emptio consensu peragitur.

A deed of purchase is performed by 

a consensus of wills. 

 (Paulus)
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certain amount of money to 
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the parties, which obligates one of the parties (the seller) to 
deliver the item, which is the actual reason for the transaction, to 
the buyer, and grant him the right of ownership, while the buyer 
agrees to pay a certain amount of money to the seller. 

The diversity of property rights that occur in the trade, a large 
number of entity types, as well as the diversity of objects, goals 
and characteristics of exchange have led to the formation of 
three basic types of sales contract. Those are the sales contracts 
of civil, business and international business law. 

The subjects of civil sale are domestic and foreign natural and legal 
persons of civil law, as well as entities of business and commercial 
law when they both act outside the registered subject of their 
business domain. Civil sale, therefore, is concluded sporadically 
and unprofessionally and its basic goal is to gain utility of the 
object. Immovable property may also be the subject of such 
a sale. The focus of regulatory rules is on the transmission of 
ownership. The Law on Obligations focuses its regulations on the 
civil sale. However, the restrictions of the monistic conception 
that represent the foundations of the LoO, have demanded the 
establishment of an entire series of exceptions from general rules 
in economic sale. 

The subjects of commercial sales are the subjects of business 
or trade law. In order for the conclusion of a sales contract 
between such subjects to be a matter of domestic business 
law, it has to fulfi l two conditions. Firstly, it has to be concluded 
within the framework of registered activity of at least one of the 
subjects. Secondly, the contract has to be signed in the territory 
of Bosnia and Herzegovina. A business legal sale is concluded in 
a large number, permanently and professionally, and its basic 
goal is to acquire the trade values of items and to gain profi t. 
Consequently, an equal attention is devoted to the transmission 
of property rights and the transmission of risks. The subject of 
sales of business law may only be a movable property. Immovable 
property may only be the subject as an exception. 

Sales contract is obligatory, commutative, and binding on both 
parties. Obligation is assumed in economic sale in such way so that 
the contract exists even when the price is not determined by the 
parties’ agreement (Art. 462, para.2 of the LoO). Commutativity 
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means that, in legal sense, mutual obligations of the parties are 
known at the moment of contract conclusion.  However, one 
should bear in mind that this characteristic is more emphasised 
in primary than in supplementary rights and obligations.

The contract is concluded by the agreement between the parties 
and it is consensual. It does not take the delivery of the item 
that is the subject of sale for the occurrence or the effect of the 
contract. In principle, the parties’ agreement can be achieved 
in any form. Exceptionally, the law requires written forms of 
the contract for certain types of sales. The form then gets the 
feature of an important element. Our law does not recognise the 
probative form (ad probationem). 

The effect of a contract implies legal consequences that a 
contract produces. Those consequences may be the transfer of 
ownership from the seller to the buyer, or the occurrence of an 
obligation to deliver items. Sales contract, therefore, may have 
actual legal effects and obligatory legal effects. In a single legal 
system, the effects of the contract can be different for generic 
and individualised items. According to the effect of sales contract, 
all legal systems can be classifi ed into: traditional, consensual 
and combined. 

2. CONTRACT CONCLUSION

2.1. Procedure of contract conclusion

Historically speaking, the majority of general rules of law of 
contractual obligations were created by the generalisation of 
resolutions that were formed in the fi eld of sales contract. This 
also applies to the rules of contract conclusion442. Due to this, 
general provisions of the Law on Obligations that apply to this 
matter (Art.26-73 of the LoO) are also applied to the conclusion 
of sales contract. 

442 See the Hague Uniform Laws; part II of the Vienna United Nations Convention on Contracts for the International Sale of Goods (VC); 
General Usances for Trade with Goods.

The effect of a contract 
implies legal consequences 
that a contract produces. 
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The principles that the parties have to respect when signing 
the sales contract are listed in the Basic Principles of the Law 
on Obligations. Those are, particularly, the autonomy of the 
parties’ will (Art.10), good faith and fair treatment (Art.12) and 
the prohibition of creation of and abuse of a monopoly position 
(Art.14). 

Due to the needs of practice and under the infl uence of theory, 
contemporary law goes beyond the concept of conclusion of sales 
contract and other contracts that would limit the process on the 
actions of offering and receiving. Legally protected negotiations 
represent the latest legislative expression of the expansion of the 
procedure of business conclusion (Art.30 of the LoO). Nowadays 
it covers the following stages: eventual stages, essential stages, 
perfection of contract443 and state intervention in relation to the 
creation of certain contracts444. 

The eventual stages of contract conclusion primarily include 
preliminary contacts. They include unilateral factual, commercial 
actions by which one party invites the other party to negotiate 
or requests information in order to make a decision to start 
negotiations. The second stage includes negotiations as bilateral 
contacts of parties with a clearly expressed goal to start the 
process of determining parties’ intention regarding the future 
contract. The written consent reached during negotiations is called 
punctuation (punctuations). The fi nal, third stage is commonly 
named a preliminary contract. It represents the contract project 
reached by negotiations. A preliminary contract gives the basis 
for making a “fi rm offer”.  

Essential stages of contract conclusion include making and 
accepting an offer. Both stages are complex and interrelated. Their 
conditionality is best illustrated by the institute of counteroffer 
(Art. 41 of the LoO).
 
By its legal nature, an offer is a unilateral civil legal affair. It 
starts with the declaration of one party and therefore creates 

443 Up to this stage: the systematisation listed in the monography: Draškić, Mladena (1986) Zaključivanje ugovora o prodaji, II izdanje 
[Sales Contract Conclusion, Second Edition], Belgrade: CRS, pp. 16 - 21.

444 This stage represents the rule in international sales. 
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an obligation for that party only. The offeror’s obligation is to 
maintain the offer within the period indicated in the offer or in the 
dispositive provision, if not provided in the offer. That obligation 
can be explicitly excluded in the declaration of offer. The 
exclusion is also possible on the basis of business circumstances 
(Art.36 of the LoO). Considering that, in principle, the offer 
creates a strict obligation for the offeror, special processes have 
developed, by which the offeror, in economic sense, is put in a 
legal position of an offeree. Those special processes are: offer 
auction, auctions on eligibility and tender. All three procedures, 
with more complex and valuable contracts are performed on the 
basis of the previously made tender. The tender is created or 
gained by an entity that is an offeror in economic sense and an 
offeree in legal sense. A tender represents a very detailed and 
compulsory form of offer that contains all the elements that the 
offer must have, except the price. 

An acceptance is a declaration or behaviour of the offeree that 
undoubtedly points to his consent to the proposed offer. Usance 
34445 provides certain examples of the conclusion of sales contract 
by conclusive acts: the recipient’s usage of goods in his name 
and on his behalf, in case he does not know that the goods were 
sent for other purposes; the reception of documents that provide 
the right to use the goods, if the receiver does not know that 
the documents were submitted for other purposes; the buyer’s 
omission to return the goods given on “trial” or to be “tested” 
upon the expiration of the deadline for making the statement 
regarding whether he wants contract conclusion or not. Under 
the conditions defi ned in the Law on Obligations (Art.42), sales 
contract may be concluded tacitly as well. As tacitness represents 
an entirely passive attitude of the offeree, it can be considered 
as acceptance only if the following requirements are fulfi lled: 
there is a continuous business relationship between the offeror 
and the offeree regarding particular goods rather than regarding 
any goods, and the offeree’s omission to provide the statement 
regarding whether he rejects the offer within the agreed deadline 
or immediately. 

445 General Usances for Trade with Goods, hereinafter: GU.
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The perfection of sales contract implies the rules that determine 
the place and time of the creation of a contract. The rules differ 
according to whether the parties were present or absent when the 
consent was obtained. The techniques of communication in which 
the parties are directly related, albeit physically distant (telephone, 
telex, televisual connection) combine the use of norms that apply 
among the absent (regarding the place of contract conclusion) 
and among the present (during contract creation).

Signing the contract can represent the stage of contract conclusion 
in three cases. The fi rst two include the situations in which sales 
conducted lawfully or by the parties’ agreement are a formal 
legal affair. The third case is regulated by Art. 69, Par. 3 of the 
LoO, which states: “If the contracting parties have anticipated a 
special form with a view to vouch for their contract, or for some 
other purpose, the contract is concluded when an agreement on 
its contents is reached, and the contractors have assumed the 
obligation to make the contract in the anticipated form.” The 
form can be satisfi ed by parties signing a single document or 
by signing two identical documents446. The legal qualifi cation of 
the written form of sales contract must always be fulfi lled as it 
is linked to signifi cant legal consequences in terms of specifi c 
oral agreed unessential elements and the modes of subsequent 
amendments to the contract447.

2.2. Special techniques of contract conclusion 

1. Standard contracts. A business legal sale is always performed 
professionally, and its most common subjects are movable goods 
determined by genus. In the conditions of mass transport, these 
features generally lead to the typifi cation of specifi c elements 
and resolutions in the contracts of the same type. On that 
basis, a vast number of standard forms and general terms of 
conducting business are created, which tend to apply equally 
to all participants in the business. This is why they are called 
standard contracts. Irrelevant typifi ed elements of the contract 

446 See Perović, Slobodan (1964) Formalni ugovori građanskog prava [Formal contracts of the civil law], Beograd: Savez udruženja prav-
nika Jugoslavije [The Union of Lawyers of Yugoslavia], p.p. 62 - 63 and Draškić, M. (1986), op. cit., p.p. 295 - 296.

447 Art. 67 and 71 of the LoO in particular.

The perfection of sales 
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are listed in them beforehand. The relevant elements are 
determined in the extent in which it is possible. The amount as 
a feature of the sale subject and the price is mostly negotiated 
separately. 

2. Bill of sale. A bill of sale is a written confi rmation of an orally 
concluded contract. It is given on a beforehand determined and 
printed form or on an ad hoc formulated form. Since the bill 
of sale does not represent a written form of the contract, the 
contract is valid even when the bill of sale has not been issued 
i.e. signed. The feature of an obligatory contractual form may 
be attached to the bill of sale only by indubitable agreement 
of parties. The content of the bill of sale always includes the 
essential elements of the contract, regardless of whether they 
are determined by the law, the parties’ agreement or the 
nature of the business. It is a matter of specifi c circumstances 
and the degree of business standardisation to what extent the 
unessential elements of the contract will be listed in the bill 
of sale. 

3. Order. “An order” is a business term for a commercial 
document with a different position and functions in the procedure 
of concluding and proving the contract. An order represents an 
offer when a buyer, based on previously obtained information, 
expresses a serious intention to conclude a certain contract 
previously defi ned in the document. If the buyer sends an order 
based on an already received offer from the seller, then it has a 
legal character of an acceptance. Such order must be congruent 
with the offer. If the order contains differences in regards to 
the offer, then it has legal attributes of a counteroffer. Finally, 
after the contract has already been concluded, an order has the 
status of a means of evidence and represents an accounting 
document.

4. Signing contracts electronically. The method of concluding a 
contract electronically becomes specifi c especially due to: the 
nature of the medium in which an electronic contract is manifested 
(the occurrence of Internet), the method of negotiation, and the 
use of hardware and software resources to declare the will to 
conclude a contract (e-mail, electronic signatures, electronic 
seals of legal entities). The greatest danger of electronic 
contract conclusion is not the interpretation of the parties’ will, 

A bill of sale is a written 
confi rmation of an orally 
concluded contract. 

An order is a business term 
for a commercial document 
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the contract. 
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but the question of materialisation of their declarations of will in 
electronic form.

An additional problem is the determination of an applicable 
law which will be applied to a particular contractual relation. 
When selling over the Internet, considering that there are no 
limits at the time of contacting and ordering certain goods or 
services, it always remains unclear which regulation to apply to 
a certain case. The choice of law can be further aggravated if 
one contractual party can have its head offi ce in one country, 
a web presentation in the other, receive the goods in the third 
country, and make the payment in the fourth country. If an 
applicable law is not specifi ed in the offer itself, in case of a 
dispute over such a contract, which had occurred in this manner, 
the confl ict of laws and jurisdictions will arise as previous 
matters which are resolved by the rules of private international 
law. 

An electronic offer must incorporate general essential elements 
of an offer in accordance with the LoO. However, the medium 
through which an offer is made requires several other elements 
to be clarifi ed. The most relevant are:

1) the distinction between an offer and an invitation to bid; 
2) the clause on general terms and conditions of conducting 

business; 
3) the clause on a limitation or exclusion of liability for certain 

cases; 
4) the applicable law; 
5) the method of contract conclusion; 
6) the delivery or the manner of execution of contractual 

obligations; 
7) the price, currency and method of payment; 
8) geographical constraints.

The method and procedure for offer acceptance, the validity and 
the offer conditions are mandatory constituents of an electronic 
offer. Different stances of national laws on when an offer is 
received, the characteristics of the Internet as a medium and 
the means (hardware and software) by which the offer is sent, 
require that an electronic offer contains details on when exactly 
it is considered that a contract is concluded. Generally, the clause 
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on the method of contract conclusion specifi es that all orders 
must be given in a standardised form which can be found on the 
website (form contract).

It is further determined that an acceptance does not bind the 
company until it is received. Finally, electronic offers include 
explanations of the procedure of granting an acceptance (e.g. 
by double clicking the question on the website of whether you 
accept the offer448). When a company receives an acceptance 
of an offer in a standardised form found on the website, the 
notifi cation is sent electronically to the person who sent the 
acceptance, i.e. an order. 

In electronic business, the offeror determines the method 
of granting an acceptance, and he has an obligation towards 
the offeree. The offeror decides on the method of granting an 
acceptance, i.e. provides a software application through which 
an acceptance is granted (e.g. by double clicking the button that 
confi rms your acceptance of terms and conditions of the offer and 
that you fully consent with the elements of the offer; or simply 
by making a payment orders, which represents an acceptance by 
conclusive acts). Granting an acceptance by conclusive acts is not 
uncommon in electronic business. The technological revolution 
has made this option specifi c and it most commonly occurs in the 
form of the buyer’s granting of the payment order made through 
the seller’s website. Such a payment order is considered to be an 
acceptance. The effect of proper acceptance is the formation of 
the contract. Regarding the moment of its creation, the theory 
of acceptance has been adopted. The contract is considered 
concluded when the electronic message that represents an 
acceptance enters the information system of the offeror449. 

Unless otherwise agreed, it is considered that an electronic 
message was sent from the sender’s head offi ce or permanent 
residence at the time of sending it. Similarly, it is assumed that 
the message is received at the place where the recipient has 

448 See more in: Simmons and Simmons (2002) Communication Practice E-Commerce Law: Doing Business Online, Copenhagen Business 
School Press, pp. 6-26.

449 See more in: Edwards, Lillian (2004) The New Legal Framework for E-Commerce in Europe, Hart Publishing, as well as in: Simmons 
and Simmons (2002) op. cit., p. 54.
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its registered head offi ce or permanent residence at the time 
of receiving the message450. In accordance with this stance, 
the problem of the place of sending and receiving electronic 
messages has been resolved if the sender or recipient do not 
have a permanent residence. Legally speaking, an electronic 
message is sent from the place in which the sender has a 
temporary residence at the time of sending the message. It is 
considered that an electronic message is received in the place in 
which the recipient resides temporarily at the time of receiving 
the message451. Unless otherwise agreed, the time of receiving 
an electronic message is the time when the electronic message 
enters the recipient’s information system. 

Contract conclusion by electronic messaging and with the 
application of information and communication technologies 
includes search processes (e.g. browsing through an offeror’s 
website)452, making and accepting an offer, as well as payment 
authorisation and the payment itself as a method of acceptance 
by conclusive acts453. 

Considering that the Internet is an open public network available 
to everyone, there is always a possibility for someone to follow 
the communication of a user without authorisation, and abuse 
it subsequently454. One of the most relevant issues in electronic 
business is the identifi cation and authentication of the signatory, 
i.e. the confi rmation of legitimacy of a signed electronic record 
in case of a dispute. This is why, in order to apply electronic 
contract conclusion seriously, contemporary business activities 
must implement a system that will secure:

1) the protection of confi dentiality (prevention of the disclosure 
of the contents) 455;

450 Ibid., p. 56.
451 Ibid., p. 56.
452 Read more in: Armstrong, C.J. (1999) Staying Legal: A Guide to Issues and Practice for Users and Publishers of Electronic Resources, 

Library Association Publishing.
453 Read more in: Department of Trade and Industry (2002) A Guide for Business to The Electronic Commerce (EC Directive) Regulations.
454 Read more in: David B., Canton i John, E. (2002) Legal Landmines in E-Commerce, McGraw-Hill Education.
455 Read more in: Angelov, S. and Grefen, P. (2003) B2B eContract Handling-A Survey of Projects, Papers and Standards, University of 

Twente, The Netherlands.
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2) the integrity of information (prevention of unauthorised 
exchange of information)456;

3) the authenticity of information (defi nition and identifi cation 
of the sender)457. 

The most widespread system of identifi cation and authentication 
in electronic contracts is electronic signature. The term electronic 
signature is a generic term that encompasses various methods of 
signing electronic documents. It covers: a person’s name typed 
at the end of an electronic letter, an outline of someone’s email 
address on top of an electronic letter, an individual’s signature 
scanned by computer software, an electronic signature that 
includes a process of encryption and digital certifi cate, and a 
biometric signature – the identifi cation by a computer’s recognition 
of the DNA, the iris or any other physiological characteristic of 
the signatory. 

Nowadays, the term electronic signature is most commonly used 
to denote an electronic signature that includes a process of 
encryption and digital certifi cate458. The purpose of an electronic 
signature is to confi rm the authenticity of the message content 
(evidence that the message has not been changed on the way from 
the sender to the recipient), as well as to provide a guarantee for 
the sender’s identity459. The content of the message represents a 
foundation of an electronic signature. 

3. ESSENTIAL ELEMENTS OF A SALES CONTRACT
Essential elements of a contract are those ingredients that grant 
the contract either the nature of a defi ned legal affair, or a 
specifi c content and features that match the common intent of 
parties. Essential elements of a sales contract are divided into: 
the prescribed, defi ned by the parties’ agreement, and those that 
become part of the contract according to its economic essence. 

456 Ibid. 
457 Ibid. 
458 Read more in: Armstrong, C.J. (1999) op. cit., pp. 77-92.
459 Read more in: Schulze C., Don’t Panic, Do e-commerce, European Commission Electronic Commerce Team, www.internetpolicy.net

The term electronic 
signature is a generic 
term that encompasses 
various methods of signing 
electronic documents. 

Essential elements of 
a contract are those 
ingredients that grant the 
contract either the nature 
of a defi ned legal affair, 
or a specifi c content and 
features that match the 
common intent of parties. 



Trivun · Silajdžić · Mahmutćehajić · Mrgud390

BUSINESS LAW 

Only the last group will be covered below, focusing mostly on 
Bosnian law framework. In business law, the essential element 
of a sales contract is the object of sale. Quantity and price have 
this feature under certain conditions.

3.1. Object of sale

Movable property is the most common object of sale. It includes: 
goods, energy and securities. Energy trade is subject to a specifi c 
set of legal regulations. The sale of securities is performed 
through rules designated for each specifi c type of securities. 
They are based on the regulations of the bill of exchange and 
stock law. Therefore, our topic of discussion will further relate to 
goods as an object of sale.

3.1.1. Goods as an object of sale

A limited part of the nature which can be controlled and governed 
by humans will become an object of legal business sales if it is 
factually and legally movable. In order for an item to become an 
object of sale, it must be in legal transactions (in commercio). The 
transaction may be either restricted or unrestricted. Restrictions 
may be permanent or temporary. Temporary restrictions can 
be established by specifi c laws or the decisions of competent 
authorities which are based on the rules of law. The same legal 
system applies to the prohibition of transactions. Restrictions and 
prohibitions represent force majeure of a contract for the parties 
involved if all legislative regulations for such an effect of these 
facts have been met (Art. 177 of the LoO).

According to the criterion of existence, the object of sale may 
be damaged, current or future goods. Pursuant to Article 459 
of the LoO, “A contract of sale shall have no legal effect should 
at the moment of its conclusion its object be lost.” The effect 
of being partially damaged depends on the business practice 
and whether the purpose of the contract was compromised or 
not. Fundamentally, the buyer can opt to end the contract or 
proceed with it while demanding a proportionate decrease in 
price. The contract remains in force if the partial damage does 
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not affect its purpose or if there is a business practice for certain 
items that requires its preservation (in favorem contractus). The 
buyer then only has the right to a price decrease. The scope 
of decrease is determined according to the case circumstances. 
The legislator does not insist on the price decrease to be 
proportional to the partial damage. Our law directly (Art. 458, 
par. 3 of the LoO) and indirectly recognises the sale of future 
objects460. By the conclusion of such a contract, the seller takes 
the risk of the delay or lack of emergence of objects within the 
agreed delivery deadline.  If the object does not emerge in time 
or does not emerge at all, the buyer has the rights anticipated 
for the case of the seller’s liability for the delay. Contract of 
sale of future objects should not be mistaken with a supply 
transaction. 

An item can be defi ned by its gender (generic goods) or by 
its own unique characteristics (individualised goods). Generic 
defi ning also represents a minimal qualitative defi ning of objects. 
In terms of quantity, an object can be precisely determined 
or it can be defi nable. In a contract, an item which is an 
object of sale must be defi ned at least to the point of being 
defi nable.

An object of sale can be proprietary or nonproprietary. The 
situation that is a result of the sale of nonproprietary object is 
similar to the one with the contract of sale of a future object. 
The seller assumes an obligation to acquire the proprietary right 
and transfer it to the buyer by the time of delivery. In case of 
a failure to do so, he is responsible for the delay, i.e. contract 
termination. However, a buyer in good faith who did not know or 
could not know that the asset is nonproprietary may terminate 
the contract and request a compensation for the damage if due 
to a legal imperfection he is not able to achieve the purpose of 
the contract. The method of economic transactions helps the 
buyer to prove the good faith. This increases the protection 
against legal imperfections and eviction.

460 See Art. 471 of the LoO that regulates the place of delivery. In English law there is an agreement about future sale, not a sales contract. 
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3.1.2. Quantity

Quantity represents physical, spatial and quantitative 
determination of an item which is an object of sale. Quantity is 
always a constituent part of an object of sale. Its legal qualifi cation 
depends on the signifi cance of quantity for achieving the sale 
purpose and on consequences of failure to fulfi l the quantity 
requirement of the contract. Quantity is an essential element of 
the contract if explicitly stated as such, if the nature of business 
indicates so, or if specifi c circumstances of the business demand 
it. Otherwise, quantity is an irrelevant part of contract. Legal 
qualifi cation aside, quantity is always determined by the contract. 

Quantity can primarily be determined by the contract. The 
determination is conducted by absolute defi ning within the frame 
of the adopted measuring system. This may but does not have to 
be the decimal metric system. According to Usance 117 and the 
legislation that defi nes the system of measurement, the decimal 
metric system is implied, unless the parties explicitly state 
otherwise. The fi rst method of stating the quantity is to specify 
it numerically. If quantity is not an essential element of business 
or is not determined by the number of items, the deviation in 
the delivered quantity of ±2% is considered appropriate (Us. 
121). A precise determination of quantity can be accomplished 
by the use of technical terms. According to Usance 118, the term 
“wagon” represents ten thousand kilograms of gross weight, 
while “cistern” stands for ten thousand kilograms of net weight. 
The next method refers to approximate determination of weight. 
If the term “circa” stands next to the weight designation, then 
the quantity tolerance is ±5%. Stating quantity in range, using 
‘from....to’ or “at least....at most”, means that the subject of 
contract is any quantity within the listed boundaries (Us. 119). 
The third method includes phrases such as “in bulk”, “as it 
comes”, “seen and approved”, etc. These phrases are used to 
determine contractual quantity by an insight into the goods at a 
certain location.

For the sales contract to be existent, quantity must be defi nable 
at least. This means that the agreement between the parties must 
state the elements which determine what each party expects in 
terms of quantity. 

Quantity represents 
physical, spatial and 
quantitative determination 
of an item which is an object 
of sale. 
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3.2. Price

From the point of economics, a price is a value compensation 
for the delivered goods and the transfer of the proprietary right 
over it. In legal terms, a price is an important element of the 
contract that predominantly represents the monetary equivalent 
value of an object of sale and the proprietary right over it. In civil 
sale, a price may mostly be expressed in monetary terms, and 
partially in kind. If the price is expressed exclusively in kind, then 
a special contract on exchange (barter)461 is concluded. For the 
sale of a business right, it is typical to express price exclusively 
in monetary terms.

The price structure is very complex. This fact is to be taken 
into consideration during the calculation and contractual price 
determination. The price primarily contains the monetary 
equivalent value of net weight of the goods, unless the contract 
specifi cally states that it also contains the weight of packaging 
– “gross for net weight” (Us. 161). According to dispositive 
rules, packaging is the seller’s obligation. Therefore, the cost 
of packaging must be included in the price. This rule does not 
apply if there is an explicit agreement of the parties contrary to 
it, or if the distinctive traits of packaging require so. The costs 
of goods trade in the narrow sense, such as taxes, fees, fares, 
costs of preparation for the delivery or storage of goods, etc. 
are generally included in the price and the seller is responsible 
for them until the place and time of delivery (Us. 168). Other 
“dependent costs” are included in the price according to the 
same criterion. However, there are rules for specifi c costs, which 
separate the obligation of executing certain actions from the 
expenses that such actions cause. According to Usance 160, this 
is the case with the obtainment of the certifi cate of origin of 
the goods and its legalisation. If the seller acts as an exporter, 
he must include the export duties into the price, along with the 
costs of export customs procedure  (Us. 165). The seller who 
acts as an importer must include import duties and the costs of 
import customs procedure (Us. 164). Likewise, such a seller bears 
other import costs, which must refl ect on the price. Please note 

461 See Art. 552-553 of the LoO
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that specifi c regulations of taxes, customs and other procedures 
regarding the goods turnover may contain resolutions different 
from the listed ones.

It was stated in the notes on essential elements of a sale that this 
type of business law contract exists even when the price is not 
specifi ed in it. In that case, it is formed based on dispositive rules. 
Therefore, we fi nd it reasonable that the price in a contract must 
be determined or defi nable. The methods of price determination 
are by a coercive regulation, by a contract, or by a dispositive 
regulation.

3.2.1. Price determination by coercive acts

Business entities ‘’form prices freely according to market 
conditions’’462. There is a simultaneous obligation to establish 
certain rules on the method of price formulation and such rules 
must be respected. However, the need for economic policy, the 
prevention of monopolistic agreements or behaviour, and the 
launch of products from buffer stock can lead to a certain extent 
of intervention of the state (administrative) authorities regarding 
prices. Price control in BiH falls within the jurisdiction of the 
Federation of Bosnia and Herzegovina, i.e. the two entities of 
BiH. 

When legal requirements are fulfi lled, immediate control measures 
are proposed by the entity government. It can prescribe: fi xed 
prices, maximum prices, the structure of maximum prices, 
sustaining prices at a certain level, and trade margins. The 
government may also prescribe that the prices must be approved 
or that it must be informed about any change in prices. For certain 
agricultural goods, the government can prescribe protective 
prices, whether as guaranteed or “minimum purchase” prices. 

If the price is specifi cally and precisely regulated, by a certain 
amount, it needs not be mentioned in a contract. In this case, the 
fi xed price prescribed by an act of a competent authority will be 
valid. If a higher or lower price is agreed upon, the buyer owns 

462 Art. 2 of the Law on Price Control (Offi cial Gazette of FBiH 2/95 and 70/08). Hereinafter referred to as LPC. 
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‘’the prescribed amount only’’ (Art. 463 of the LoO). When the 
government establishes a maximum price, the contract shall be 
valid without a price agreement. In that case it shall be implied 
that the parties opted for the highest price, i.e. the price at the 
highest established level. An agreement on the price higher than 
the prescribed maximum has the same effect. Agreeing on a 
price lower than the prescribed is also valid, in which case the 
buyer owns only the amount stated in the contract. The same 
logic shall be applied when a minimum price is prescribed. For 
understandable reasons, the resolutions would move in an 
opposite direction in this case. 

If the price regulated by a coercive act moves within a range 
(from… to), then any price within the stated values is valid. If 
the parties agree upon a higher price, it shall be considered that 
they wanted the maximum price. If they list a lower price in the 
contract, it shall be assumed that a minimum price is agreed 
upon. 

3.2.2. Price determination by a contract

Price determination within the contract is the most common 
practice. This can be done explicitly or implicitly, e.g., by paying 
the listed price to purchase goods. The price is listed in the 
contract as either determined or defi nable. The price is considered 
defi nable when the contract contains “suffi cient data which could 
help defi ne it” (Art. 462, par. 1 and 2 of the LoO). The price is 
also defi nable when it is possible to determine it “according to 
circumstances” (Us. 6). Price defi nability is therefore a factual 
question; its answer depends on the conditions of a specifi c 
contract. Within this context, the evaluation and negotiation of 
the “approximate” price should occur.

The question of who can determine the contractual price is 
complex. Bosnian as well as comparative law have various solutions 
for this matter. The price can, indisputably, be determined jointly 
by a buyer and a seller. National laws are concordant that it is 
admissible for the parties to delegate the decision upon price to 
a third party. Discrepancies occur when the third party does not 
want or cannot decide upon the price. In this case, the law states 
a set of rules to be applied successively (Art. 465 of the LoO). 
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Firstly, the parties are given the possibility to determine the price 
subsequently. If they neither agree about determining the price 
nor break the contract, it shall be considered that the “agreed 
price was a reasonable price”. Another disputable question is 
whether price determination can be entrusted to one party only. 
Our law states that such a price is considered as “not being 
contracted at all”, in which case the buyer owes the amount as 
“in the case of the price not being defi ned” (Art. 466 of the LoO).

Basically, there are three main techniques of determining the 
contractual price. The results of such techniques are valid even 
when the determined price is “vague”, when it is not an equivalent 
of the delivered goods and the transferred proprietary right. The 
fi rst technique is individual agreement on price, whether based 
on the parties’ assessment or on the methodologies prescribed 
by the law.

The second technique consists of the use of trading terms. Their 
meaning can be defi ned in dispositive regulations. The Law on 
Obligations only defi nes the “current price”. If the price was not 
precisely determined, “the buyer owes the price as determined 
by offi cial records in the market at the seller’s place of business 
and at the time of fulfi lment being due”, (fulfi lment - delivery of 
goods). If there are no offi cial records, the “current price shall be 
determined on the ground of factors by which prices are usually 
determined according to trade practices” (Art. 464 of the LoO). 
The elements of price in the latter case are determined in the 
market of the seller’s head offi ce, at the time of the anticipated 
delivery. 

If the meaning of technical terms is not precisely determined in 
the regulations, those that business practice usually refers to 
shall be applied. Therefore, a “stock market price” refers to the 
listed stock market price of the only or the closest stock market. 
A “competitor’s price” refers to the price at which the same goods 
are sold by a loyal competitor463 . A “factory price” implies the 
price “at which a factory sells the goods in wholesale”464. The term 

463 Draškić, M. (1987) op.cit., p.35, footnote 45; Krulj, Vrleta (1972) Dejstva ugovora o kupoprodaji – svojina, predaja, rizik, cena [Sales 
Contract Effects: Ownership, Handover, Risk and Price], Belgrade: The Institute for Comparative Law, p.169

464 Draškić, M. (1987) op.cit. p.35, footnote 46; Krulj, V. (1972) op.cit., p.169.
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“price of cost” refers to the price “which covers the total costs of 
the point of sale for the preparation of goods, not including the 
profi ts”465. Business customs regarding certain terms for price 
determination should be carefully considered every time, bearing 
in mind that those from the local market have an advantage over 
those from larger markets.

The third method involves the calculation of price according to a 
retrieved sample. If several samples are retrieved, Usance 163 
prescribes that the retrieved sample is applicable for the price of 
any shipment, unless explicitly agreed that the only competent 
sample is the average quality of all samples for the entire quantity 
of goods.

3.2.3. Price determination by dispositive 
           regulation

If the price in the contract is neither determined nor defi nable, 
the buyer is obliged to pay the price “otherwise regularly charged 
by the seller at the time of contract conclusion” (Art. 462, par. 2 
of the LoO). The seller’s regular price indicates that he is a trader. 
The price is determined for approximately the same quantity, the 
same or similar quality and similar terms and conditions of the 
contract. The price, therefore, may represent a factual question.

If there is no regular seller’s price, it is considered that the 
‘’reasonable price’’ is agreed upon. According to the legal 
defi nition “A reasonable price implies a current price at the time 
of contract conclusion” (Art. 462, par. 3 of the LoO). A “current 
price” is different from the “reasonable price” regarding the time 
of formation. The fi rst one is linked to the time of delivery and 
the latter to the time of contract conclusion. 

Finally, if not even a reasonable price can be determined, then 
it is considered that the contractual price is the one that is 
“determined by the court in accordance with the circumstances 
of the particular case” (Art. 462, par. 3 of the LoO). As the court 

465 Draškić, M. (1987) op.cit. p.35, footnote 47; Krulj, V. (1972) op.cit., p.169.
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is not to act on its own initiative, it is clear that the above method 
of price determination can only be applicable in the case when 
one or both parties refer to court to do so. The character and 
duration of court proceedings indicate that this solution serves 
as a closure of the price determination system rather than its 
business function. If neither party starts the procedure of price 
determination via court proceedings within the deadline, the 
sales contract is to be considered non-existent.

3.2.4. Change in price

A change in price implies its subsequent determination different 
from the price agreed in the contract. There are various methods 
of change in price. They can be classifi ed into the methods based 
on dispositive regulations, and those based on the contract itself.

According to the principle of independence of will (Art. 10 of the 
LoO), the seller and the buyer are always permitted to change 
the price by a subsequent agreement, as long as it is within 
the boundaries of the law. The Law on Obligations contains two 
institutes according to which the price may be changed based 
on the request of one party only. The fi rst one is a contract 
cancellation or amendment to the contract due to changed 
circumstances (Art. 133-136 of the LoO). The second option 
is excessive damage (Art. 139-140 of the LoO). General rules 
on excessive damage are hard to apply on business legal sales, 
considering that the lack of knowledge or inability of knowing 
the true value of goods is a requirement for fi ling a request on 
this basis.

In the contract, parties may anticipate the conditions under which 
the price will be changed, as well as the method of changing 
it.  The fi rst and most common method is an arrangement of a 
sliding scale (Art. 397 of the LoO). In contracts where one party 
is obligated to “produce and deliver certain items”, there may be 
a clause which, in the form of mathematical formulas, specifi es 
the effect of the change of certain calculating elements of the 
price at a specifi c time and at a specifi c market on the price 
itself. What can be disputable in this case is the occurrence and 
quantifi cation of the changes of anticipated elements rather than 
the very amount of changed price. 

A change in price 
implies its subsequent 
determination different 
from the price agreed in the 
contract.
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The second type of clauses which revise the price are index 
clauses (Art. 396 of the LoO). In index clauses, the change of 
price is related to “the change of the price of the assets, goods 
and services expressed by the price index determined by an 
authorised organisation”. Labour force costs and living costs 
may be used as measures during the assessment466. To avoid 
the speculative character of these clauses, the law considers 
them allowed “if the selected index is in an immediate economic 
relation with the object of the business” or if this provision is 
listed in the contract “in order to secure life standard of the 
contractual party” (Art. 396 of the LoO). Otherwise, the provision 
on the index clause is null.

4. NONESSENTIAL ELEMENTS OF 
    A SALES CONTRACT

Nonessential elements of the sales business are those segments 
of the contract which do not have to be included in the contract 
neither by the nature of business nor for the purpose of contract 
conclusion according to the parties’ key goals. Parties acquire 
a complete adaptation of the contract to their particular needs 
by these elements. Thus, nonessential elements can often be a 
cause of disputes. Apart from the essential elements of a sale, all 
other segments of a business are legally viewed as nonessential 
elements based on assumption. Adversely, they can be stipulated 
or contracted. Based on the above, it is rather clear that there are 
numerous nonessential elements. Herein, we will present those 
elements which have not yet been illustrated or which will not 
be discussed in detail later. These elements are: quality, clauses 
regarding transportation and packaging. 

4.1. Quality

Quality is a set of chemical, physical, aesthetic, functional and other 
characteristics of goods which make them usable whether for the 

466 Krulj, V. (1972) op. cit., p. 171. provides more details on specifi c scales and measures as well as types of clauses. 
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purposes that it is usually used for, or for special purposes which 
arise from the contract or business circumstances. Therefore, 
it is a set of characteristics of goods in the midst of which the 
goods can be usefully applied. Quality can be differently classifi ed 
in legal terms considering that quality, as well as quantity, is a 
determinant of the object of a contract. Quality is an important 
element of a business only if it has been stipulated or contracted, 
if the nature of things or business circumstances indicates it. In 
other cases, quality has attributes of a nonessential element. The 
consequences of an improper fulfi lment of a contract depend on 
the legal aptness of a quality in regards to this element. 

Unlike quantity, quality can be determined by coercive or 
dispositive regulations. Additionally, a number of contractual 
methods of determining the quality have developed or typifi ed 
(in legal terms). 

4.1.1. Quality determination by coercive 
           regulation 

Quality is determined by a coercive regulation in cases when it 
is of a particular interest for a wider social community (health, 
safety, export, armed forces, etc). A system framework regarding 
it is incorporated in the Law on Standardisation467. Quality can be 
stipulated by law or by a bylaw. A direct coercive determination 
of quality is conducted in accordance with regulations regarding 
the quality of products and goods. A direct obligatory prescribing 
of quality can also be conducted in accordance with the standards 
of Bosnia and Herzegovina, whereby it is prescribed that their 
either complete or partial application is mandatory.

The regulations regarding technical standards and obligatory 
specifi cations of manufacturing are incorporated in the methods 
of a direct determination of a quality. These regulations determine 
the quality of goods by enforcing the processes of designing, 
producing, controlling, commissioning and maintaining. 

467 Law on Standardisation (Offi cial Gazette of BiH 19/01), hereinafter: LoS.
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Regardless of how it is determined, a prescribed quality is 
obligatory and hence, it does not have to be negotiated. If parties 
agreed upon a quality lower than the set one, then it is shall be 
regarded that they wanted a prescribed quality, i.e. the minimum 
prescribed quality.

4.1.2. Quality determination by a contract

Quality is determined by the parties’ agreement in several ways. 
These methods can be used independently or combined. In the 
latter case, contradictory and unclear solutions should be avoided. 
Quality can be determined by a contract in an alternative way as 
well. If it is not stated which party has the right to choose, then 
the seller as a debtor has the right to choose (Art.403 of the 
LoO). 

When quality is determined by description, words and/or drawings 
are used in the contract for all or only certain characteristics 
of goods. For many items in stores there is a common way of 
describing quality and product characteristics to be taken into 
consideration are already known.

The second most commonly used method of quality determination 
is by a sample or a model. A sample is a small amount of goods 
whose features must correspond to the features of the total 
agreed amount. With this kind of agreement on quality, the 
determination and identity preservation of the sample deserve 
exceptional attention. An “authentic sample” provides particular 
security to the parties. According to Usance 141, it is the 
sample which was “sealed and which has a label signed by both 
parties, or a sample that one party stamped and delivered to 
the other party, or a sample that a mediator took and sealed”. 
If there are several samples, then the sample appropriate for 
the determination of quality is the one that “the parties have 
chosen as such” (Us. 141). For certain articles there are typical 
samples, established by economic associations and institutions, 
and they are often given certain commercial names. A model 
is a unit that represents the characteristics and dimensions of 
an industrial or crafts product or its part, which is an object of 
sale. Article 538, paragraph 1 of the Law on Obligations does not 
permit a lot of deviation from the sample or the model. Based on 
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general rules, it is considered that the deviation is only allowed if 
this is negotiated in some way. The law further allows a lack of 
conformity in the cases when the model is submitted to the buyer 
“only to obtain information and to determine approximately the 
features of object, without promising conformity”. 

Quality can also be determined by specifi cation. According to 
Usance 140, it represents “any provision of the contract which 
closely defi nes the characteristics and assortment of goods”. If 
only certain characteristics of goods are specifi ed, the features 
which have not been specifi ed must fulfi l two criteria: to be 
in conformity with the specifi ed characteristics and to match 
features common in trade. If the parties agree that the buyer is 
obliged to deliver a specifi cation after the contract is concluded, 
there is a special type of contract called a sale by specifi cation. 
It is regulated by the Law on Obligations (Art. 539). The essence 
of legal resolutions is that, after the buyer’s failure to perform 
the specifi cation until the agreed date, the seller may choose to 
either cancel the contract or to perform a specifi cation himself. 
The seller’s specifi cation is valid if the buyer does not provide 
his specifi cation – a different specifi cation – within a reasonable 
period of time after the admission of specifi cation notifi cation. 

Quality can be determined by type. A type is a group of features 
with which a certain product appears in the market so that a 
large number of consumers are more or less familiar with it. The 
type is given a specifi c name (e.g. Vlašićki sir [Vlašić Cheese]). A 
small amount of the goods that represent the type is preserved 
at authorised market institutions, wholesale markets and stocks, 
representing a sample of such goods. Type should be separated 
from the technical label of certain goods, familiar only to a small 
number of experts. 

Parties can negotiate the quality by citing standards. A standard is 
a document for common and multiple use adopted by a consensus 
and approved by a renown authority, containing rules, guidelines 
or characteristics of activities or their results, with the goal to 
reach an optimal level of regulation in a given area (Art. 2k of 
the LoS). Standards can be international, European, national, 
national standards of Bosnia and Herzegovina, and province 
standards (Art. 2.1-p of the LoS). The policy of standardisation 
is carried out in the Institute for Standardisation of Bosnia and 
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Herzegovina. If there are multiple standards for a single product 
and the parties did not emphasise which one they want, the 
“standard valid in the seller’s location is applied” (Us. 142).

Finally, quality can be agreed by the use of special technical 
terms. Their meaning is defi ned either in dispositive regulations, 
usances, or in business practice. In Bosnia and Herzegovina, the 
most important terms of this kind are defi ned in General Usances. 
The term “common quality” refers to those characteristics 
of goods which are regularly requested in the trade of such 
goods in the seller’s location (Us. 143). Two more elements 
are relevant. The moment of contract conclusion is a valid time 
for the determination of “common quality”. Secondly, when 
defi ning characteristics of goods, quantity must be taken into 
consideration. The term “passable” (Us. 144) means that the 
goods are taken from a certain place or production without 
sifting through and separating good quality from poor quality 
products. This is why the seller is not responsible for any material 
defi ciency which could appear in this case, except in the case of 
deception. The phrase “seen and approved” has the same effect 
(Us. 145). Such a solution is accepted because it is regarded that 
the buyer examined the goods and accepted its quality before 
contract conclusion.

4.1.3. Quality determination by dispositive 
           regulation

If the quality is not regulated or agreed upon, it shall be 
determined based on dispositive regulations. Unlike General 
Usances (Us. 146), the Law on Obligations does not contain 
special rules that only apply to sale. Therefore, to solve this 
matter, general norms on obligation fulfi lment are used (Art. 311 
of the LoO). However, there are no intrinsic differences between 
the sources in question.

If the seller is not familiar with the purpose of generic goods, 
he is obliged to provide goods of “medium quality” (Art. 311, 
par.1). The stylisation of Usance 146, paragraph 2 was more 
comprehensive and improved. Therefore, it is essential to 
interpret Article 311 in such a way to reach conclusions already 
seen in our law. This means that the seller’s lack of information is 
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equal to the situation in which the purpose “need not be known to 
him”. Thus, the position of the seller in the process of attestation 
is considerably easier. Secondly, it should not be concluded that 
the seller is obligated to deliver the goods of the exact medium 
quality468. The seller can fulfi l the obligation by delivering the 
goods of better quality, or the quality “which cannot be lower 
than medium quality (Us. 146, par. 2). Considering that medium 
quality is an arithmetic mean of all known qualities of a certain 
sort of goods in the market of Bosnia and Herzegovina, it is clear 
that the business position of the seller is thus improved.

The seller who knows the purpose for which the buyer will use 
the product is “bound to deliver objects of corresponding quality” 
(Art. 311, par. 2 of the LoO). Knowing the purpose is equal to 
the situation in which the seller has to know what the goods 
will be used for. This solution strengthens the business position 
of the buyer, as it facilitates the process of proving the seller’s 
inattention or good faith.

4.2. Packaging

“Packaging is an item or a means of protecting products and 
therefore it has a certain property value”469. It can also be 
defi ned as a protective cover for goods. It can be classifi ed 
in various ways470. Legally, the most relevant classifi cation of 
packaging is the one into expendable and non-expendable, as 
well as into regular and original (“original packaging”). Pursuant 
to Article 75 of the Law on Standardisation, the “products in 
original packaging” are those which, “prior to the launch into the 
market, are packaged in a way which ensures that the content 
of the package cannot be changed, used or consumed without 
opening or damaging the packaging, with the goal to offer the 
product in such packaging to the fi nal consumer, i.e. the fi nal 

468 Kapor, Vladimir and Carić, Slavko (1987) Ugovori robnog prometa, VI izdanje [Contracts in Trade of Goods, 6th Edition], Belgrade: 
Privredna štampa, p. 129.

469 Bukljaš, Ivo (1962) Pravne norme i trgovački običaji za ambalažu [Legal Norms and Trade Customs in Packaging], Zagreb: Progres, 
p. 5.

470 Ibid. Pages 6-8 list the following types of packaging: inseparable and separable, expendable and unexpendable, replaceable and 
irreplaceable, packaging for investment and non-investment, small or large. 
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user”. There should be a clear distinction between packaging and 
the protection of goods that are not packaged. 

Packaging is an essential element of the contract, if that is 
prescribed by the law or explicitly agreed upon. In all other 
cases, it is nonessential. Either way, it deserves special attention. 
According to dispositive regulations, providing packaging and 
packaging the products is the seller’s obligation. Protecting the 
products which are not separately packaged has the same legal 
treatment. Any different solutions must be univocally agreed 
upon. 

Packaging can be determined by coercive regulations. Article 
74 of the Law on Standardisation provides the foundation and 
elements for it. The determination is stipulated by bylaws. 
Coercive regime is characteristic of the packaging that has 
sanitary importance in the widest sense of the word: from 
packaging food to radio-active substances. The second source of 
rules regarding packaging is a specifi c contract. The parties agree 
about the packaging by describing it, by using technical terms or 
by citing special usances. Special usances contain a developed 
system of technical, business and legal norms regarding the 
packaging of particular types of goods471. If the contract does 
not specify packaging, then the general usances imply that the 
seller must provide ordinary packaging. If this is not prescribed, 
the dispositive norm of General Usances shall be applied. 

There are two special requirements that Usance 79 sets regarding 
packaging. Firstly, the packaging must protect the goods so 
that they can be transported without damaging. It is proper to 
agree on the method of transport. However, if the means of 
transport are not specifi ed, then the goods should be transported 
between the place of dispatch and destination using the means 
common for that business. Secondly, packaging must provide the 
application of the lowest transportation position on the selected 
means of transport. 

Packaging needs not be paid for or returned if the contract 
contains some of the following clauses: “franco packaging”, “lost 

471 See the solutions of particular special usances in Bukljaš, I. (1962) op. cit., pp. 73 - 97.
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packaging”, “gratis packaging”, etc. (Us. 162). Judicial practice472 
has developed additional criteria regarding the obligation to return 
packaging. Low cost packaging and disposable packaging need 
not be returned even if nothing is specifi ed in the contract. More 
valuable packaging and reusable packaging are to be returned if 
the circumstances of business require it. Finally, valuable, long-
lasting packaging is to be returned even if the parties have not 
specifi cally determined it in the contract. 

4.3. Transportation clauses

Transportation clauses are technical commercial terms upon which 
a seller and a buyer agree on a number of signifi cant matters 
regarding the fulfi lment of a sales contract. These matters include: 
the organisation of delivery, the organisation of transportation, 
incurring the costs of the delivery and transportation, concluding 
a contract on transportation insurance and incurring the costs 
of such insurance, as well as the transfer of risk from a seller to 
a buyer. Apart from these matters, depending on the type of a 
clause and the source of determining its content, a transportation 
clause can determine the following matters as well: customs 
payment, obtaining permits and similar. The resolutions of the 
transportation clause which have been included in the sales 
contract signifi cantly affect the contents of the contracts that a 
buyer or a seller conclude with a freight forwarder, a transporter, 
an insurer and other providers of services in the transportation 
of goods. However, transportation clauses do not ever directly 
regulate the relations between the seller or buyer with service 
providers.

The International Chamber of Commerce in Paris (1936) 
codifi ed the most important transportation clauses. INCOTERMS 
(International Commercial Terms) is the act under which the 
codifi cation was done. Revisions were made to INCOTERMS in 
1953, 1967, 1976, 1980, 1990, 2000 and 2010. The revision 
dating 1980 equalised this regulation with the Revised Foreign 
Trade Defi nitions of the USA (1941), which regulate the same 

472 See the decision of the Supreme Economic Court of the former SFRY: P 408/64 dated 01/10/1964.
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matters. Thereafter, the INCOTERMS practically became a 
universal document. 

The INCOTERMS contains rules of the interpretation of particular 
transportation clauses.473 Their content can be either extended 
or narrowed by a contract. It is quite rare for this to happen 
in practice due to the extremely comprehensive content of 
particular clauses. This is why it is believed that the application 
of INCOTERMS meanings of particular clauses is common.474 
This rule pertains to the international sale. In domestic law, this 
rule can be disputable. The reason for this is in the fact that 
the general usances (Us. 100- 114) regulated the same matter. 
Based on that, two important questions arise: what is the relation 
regarding the content and what is the relation regarding the 
basics of application of INCOTERMS and General Usances. 

Foremost, INCOTERMS and the General Usances do not contain 
exactly the same clauses. Secondly, the number of clauses incor-
porated in INCOTERMS is lower, but their content is much wider; 
clauses of INCOTERMS contain ten obligations of each party 
whereas this is not the case with usances. Thirdly, certain clauses 
have different meanings in these two acts. Considering that an 
assumption regarding consent of parties to the rules of General 
Usances does not exist anymore (Art. 1107, par. 1 of the LoO) and 
considering the fact that the INCOTERMS meanings are widely 
used, we are prone to assume that the meanings of transportation 
clauses which are incorporated in INCOTERMS will bear impor-
tance in the domestic transportation. If that is to be a case, then 
the validity of the latest revision, dating 2010 will be assumed. 

5. SELLER’S OBLIGATIONS 
The seller’s obligations are his duties to perform certain activities 
that arise from the sales contract. The linkage between particular 
obligations and the economic essence of a sale, their presence 

473 Review: http://www.iccwbo.org 
474 Review: Reithmann, Christoph (1980) Internationales Vertragsrecht, III Aufl .[International Contract Law, Third Edition], Koln: Otto 

Schmidt, p. 273.
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in the dispositive legislation and their relevance in practice are 
benchmarks according to which the seller’s obligations can be 
classifi ed into primary and supplementary. Primary obligations 
include the delivery, guarantee for material defects, guarantee 
for legal defi ciencies and delivery of an invoice. Supplementary 
obligations are related to the performance of primary obligations 
and to the regime of the seller’s liability. There are various 
classifi cations of supplementary obligations, but two need to be 
pointed out: safeguarding the goods and notifi cation.

5.1. Delivery

“The delivery of goods”, “the handover of assets” (Art. 467 of the 
LoO) or its delivery to the buyer or the buyer’s representative, 
making goods available for a buyer, is the seller’s main 
obligation.475 It is unbreakably linked to the risk transfer and 
to the transfer of ownership, and hence it represents a typical 
obligation in a sales contract. The “delivery” implies a system 
of factual and legal actions which a seller must take towards all 
relevant sources so that the buyer can gain the possession of the 
product and the ownership of it. 

A delivery must consist of at least one factual and one legal action. 
Factual actions are physical and material activities or inactivities, 
whose goal is to enable the buyer to gain the ownership of a 
product which is an object of sale. The action of a handover of 
goods is the most common and the most typical among them. 
Legal actions are declarations of will. They follow factual actions 
and can be performed either explicitly or tacitly. Their importance 
is in the fact that one material action which can have different 
legal interpretations is classifi ed as an action of delivery. 

A delivery is a complex obligation. This is the reason why it 
has many modalities, out of which, the typifi ed ones are the 
most important. Resolutions to these can be found in dispositive 
regulations. Modalities imply a term which includes: types of 
actions which are part of the system of delivery, the characteristics 

475 See Krulj, V. (1972) op. cit., pp. 73 – 74 regarding different terms and concepts of “sale” or “delivery”.
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of those actions and the way in which they must be performed. 
Fulfi lling the norms regarding certain modalities as well regarding 
all modalities altogether is a proper performance of delivery. The 
types of modalities are the following: the object, place, method, 
time and effects of delivery.

5.1.1. Object of delivery

An “object of delivery” is a term broader than “an object of a 
contract”. An object of delivery includes the object of sale, as 
well as other things which determine the delivery and upon 
which the actions of delivery are performed. Pursuant to Article 
468 of the LoO, these include appurtenances and benefi ts arising 
from goods (the produce and a lease, for example.). Pursuant to 
Article 468 of the LoO, it is required that the product is handed 
over in “working condition”. This formulation pertains to a 
delivery of the product which is agreed, rather than to some 
other products (aliud) (Art. 307, par. 2 of the LoO). In addition, 
the LoO stipulates that the product should be without material 
defects. 

5.1.2. Place of delivery

A place of delivery is a geographical location or locality where 
all or at least the most important activities of delivery must be 
completed. Location determination implies the determination 
of the place of delivery in a broader sense, or a locality in a 
narrower sense. The following elements are related to the place 
of delivery: separation of the parties’ obligations, transfer of 
expenses, risk transfer, transfer of ownership rights and some 
dispositive rules regarding the fulfi lment of a contract. This is 
why it is of a great importance. 

The place of delivery can serve as a criterion for determining the 
type of a sales contract. According to it, sales can be:

1) sales at the place of purchase (non-distance sale)- in which 
a seller and a buyer generally have head offi ces in the same 
place; 
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2) dispatch sales (distance sale) - this is most commonly the 
case when head offi ces of parties are in different places, and 

3) sales performed at the place of destination (distance sale) 
in which the place of delivery is stationed at the place of 
destination and when it is supposed that there are different 
head offi ces of parties. 

The place of delivery is initially determined by a contract in a 
broader and in a narrower sense. Parties’ agreement regarding 
it can be explicit or tacit. In the commercial sale, an explicit 
determination is most frequently performed by transportation 
clauses. If a contract does not illustrate anything about it, then 
dispositive rules shall be applied. As there is no controversy 
between Article 471 of the LoO and Usances 71-74, they will 
be illustrated as a unique system of rules. That system does 
not contradict general resolutions regarding the place of 
fulfi lling non-monetary obligations as stipulated in Article 319 of 
the LoO.  

According to dispositive norms, determining the place of delivery 
in a wider sense depends on a type of the product which is an 
object of contract. Along with that, it can also depend on special 
circumstances of a particular business. 

The seller’s head offi ce is the place of delivery “if the buyer 
concludes a contract on performing regular economic activity”, 
and the goods are determined by a genus. It has not been 
prescribed when this would take place. Comparative law 
offers various solutions of this matter. We believe that, in our 
law, the principle of legal security requests that the place of 
delivery is determined by the seller’s head offi ce at the moment 
of contract conclusion. If a seller has more than one business 
units at the time of contract conclusion, then the place of 
delivery shall be the place where the offer was sent from or 
the place where the buyer accepted the offer, depending on 
the circumstances of a particular contract (Us. 71, par. 2). If 
it is arranged that the generic goods will be included from a 
particular repository or parcels, then the place of delivery shall 
be the place where, at the time of the contract conclusion, the 
repository was, i.e. the goods (Art. 471, par. 2 of the LoO; Us. 2, 
par. 2).     
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There is an alternative solution for individualised and future 
goods. If, at the time of concluding a contract, the parties know 
where the product is, i.e. where it is going to be manufactured, 
then that location is the place of delivery (Art. 472, par. 2 of the 
LoO; Us. 72, par. 1). If parties do not know where the product is 
or where it is going to be manufactured, then the general rules 
are applied. 

When according to the content of a contract there is a doubt 
of whether the parties want for the place of delivery to be the 
place of dispatch or the destination, usances refer to the place of 
dispatch (Us. 74, par. 1). The place of destination is determined 
according to the details in the contract regarding transportation, 
unless something else explicitly results from a contract (Us.74, 
par. 3).  

If a seller cannot make a delivery at an agreed place, due to 
holdbacks in transportation, then a buyer must be notifi ed. In 
that case, a buyer is authorised to change the place of delivery 
by a unilateral statement; a buyer can request for that place to 
be the place where the goods are at the moment of holdbacks in 
transportation. As the costs of transportation to the agreed place 
of delivery are included in the price, the buyer can deduct these 
costs from the sum that is being paid to a seller according to the 
sale (Us. 73). 

With a non-distance sale, the place of delivery in a narrower 
sense is a warehouse of a seller. If the seller has more than one 
warehouse in the same location, then a seller decides at which 
one of the provided ones the delivery shall be made (Us. 71, 
par. 4). 

The solutions are more complex with a distance sale. If a 
transportation terminal (a train station, a port, etc.) is less than 
ten (10) kilometres away from the warehouse of a seller, then 
the place of delivery in a narrower sense is the transportation 
terminal. Otherwise, the place of delivery is the warehouse of 
a seller (Us. 71, par. 5). A seller, who has got more than one 
warehouse in the place of delivery in a broader sense, decides at 
which one of them a delivery shall be made. The place of delivery 
in a narrower sense affects signifi cantly the rules regarding the 
method of delivery. 
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5.1.3. Method of delivery

“The method of delivery” is a term which encompasses all types 
of activities (sorting, checking, packing, loading and similar) 
and the modalities of performing these activities (e.g. sorting 
products out in a warehouse to select bad items) which the seller 
must perform in order to make the object of delivery available 
to the buyer and thus perform his main obligation as a seller. 
The method of delivery is an extremely complex category. It is 
arranged by a contract, to some extent by dispositive regulations, 
by General Usances, business customs, the nature of the goods 
and the circumstances of business. Besides, the norms of the 
Law on Obligations on the fulfi lment of non-monetary obligations 
(Art. 296 and 298 explicitly) are applied as subsidiary rules.   

According to the way the product is made available to the buyer, 
the method of delivery and the delivery itself can be: symbolic, 
documentary and real. A symbolic delivery is a delivery of a 
smaller part of the object of delivery or some other products 
which constitutes an overall agreed unit and which is apt to 
manifest making of a property available to a buyer, i.e. the 
transfer of ownership from the seller to the buyer. This could be 
anything from a delivery of car keys to a delivery of the keys for 
the warehouse where the object of delivery is located. 

A documentary delivery is a delivery of documents which enable 
a buyer to effectively use the sold products. It can be a delivery 
of any of the commodity papers. They do not have to have an 
attribute of securities, especially, not of real right securities. 
Therefore, a delivery will incorporate a transfer of a warehouse 
receipt, which is a legitimate document and a transfer of a 
warehouse receipt, which gives a right to own the goods. The 
transport documents can be utilised for a documentary delivery. 
After all, a delivery can be made by handing over the products 
which are objects of contract. A handover makes products 
available for the buyer. This type of delivery is called a real 
delivery.

In terms of the time of delivery of the entire agreed quantity, 
a method of delivery can be continuous or successive. In the 
fi rst case, there is a one-off delivery. It is based on making the 
entire agreed quantity available to the buyer either at once or 

The method of delivery is 
a term which encompasses 
all types of activities) and 
the modalities of performing 
these activities which the 
seller must perform in 
order to make the object 
of delivery available to the 
buyer and thus perform his 
main obligation as a seller.

A symbolic delivery is a 
delivery of a smaller part 
of the object of delivery 
or some other products 
which constitutes an overall 
agreed unit and which is 
apt to manifest making of 
a property available to a 
buyer, i.e. the transfer of 
ownership from the seller to 
the buyer.

A documentary delivery 
is a delivery of documents 
which enable a buyer to 
effectively use the sold 
products. 

A delivery can be made 
by handing over the 
products which are objects 
of contract. This type of 
delivery is called a real 
delivery.



SALES CONTRACT

CHAPTER 10 413

within a certain period of time, but continuously, i.e. without 
any great interruptions. A successive delivery or a delivery in 
instalments is a delivery in which the agreed quantity is made 
available for a buyer in smaller, relatively independent parts with 
a time discontinuity between their deliveries.   

The way a product, which represents the entire quantity, is made 
available for a buyer depends on the circumstances of a particular 
case and on the nature of the goods. Hence, there are no special 
dispositive rules regarding a symbolic delivery. A documentary 
delivery is made by handing over the commodity papers or 
transportation documents in accordance with the way especially 
arranged for the delivery of them. In such circumstances, a 
particular subsidiary legal regime had developed for the purpose 
of a real delivery. It pertains to the entire quantity and to a 
portion. The rules are different in regards to a distance sale and 
a non-distance sale.

With a non-distance sale, there are three methods of delivery 
to be made at the seller’s warehouse. The fi rst one consists of a 
mutual choice and sorting of the generic goods for the purpose 
of its dispatch. The individuals choosing the goods are a seller 
and a buyer (Us.76, par. 1 and Us. 77). The other method of 
delivery is made if a regularly invited buyer does not arrive to 
choose and sort the goods. Then, a seller can perform these 
activities alone. And the third method of delivery is made if a 
buyer does not arrive to choose and sort the goods and a seller 
cannot choose and sort the goods without the buyer, in which 
case, the delivery will consist of performing activities which a 
seller can do alone. This solution, illustrated in the Usance 72, 
paragraph 2 is important due to the fact that at the time of a 
seller performing the last activity, the risk is transferred onto 
a buyer even when a product has not been extracted from the 
quantity, i.e. if it has not been individualised.    

With a distance sale, the method of delivery depends on 
whether the place of delivery is the transportation terminal or 
the seller’s warehouse. In the fi rst case, the rules which apply 
to the handover of goods by transportation also apply to the 
method of delivery. For example, in a case when partial parcels 
are transported by train, the method of delivery will consist of 
handing over the parcel with a negotiable rail waybill in the rail 
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warehouse. The situation is more complex when a delivery is 
made at the seller’s warehouse. In that case, a delivery consists 
of loading the goods onto a lorry. As of that moment, the risk and 
the costs are transferred onto a buyer (Art. 474 of the LoO; Us. 
76, par. 3). If a driver or a freight forwarder demands something 
else, e.g. that the goods are assorted at the loading bay of the 
warehouse, then the delivery shall be made by performing the 
required activities (Us.76, par. 1). If, according to the contract 
regarding the distance sale, a delivery is to be made at the place 
of destination, then the method of delivery will be identical to 
the method of handover of goods to a receiver. In order for the 
goods to reach the place of destination, a seller must conclude 
all contracts necessary for the operation of the transportation “to 
the designated place” “in a usual way and under the usual terms 
and conditions” (Art. 473 of the LoO).

5.1.4. Time of delivery

The time of delivery is the moment or a period during which 
all activities which represent a delivery should be completed.476 
The time of delivery is stipulated by a contract and/or dispositive 
regulations. In practice, there are situations when parties agree 
upon the time of delivery, but the exact affi rming of the meaning 
of their agreement is performed in accordance with the dispositive 
regulations. In our business operations, the Law on Obligations 
(Art. 315-317 and Art. 469 particularly) and the General Usances 
are taken into consideration. 

The deadline for a delivery is generally a nonessential element of 
a contract. However, a classifi cation of a deadline as a relevant 
element of business can arise from the parties’ agreement 
or from the circumstances of the business. This fact has a 
signifi cant effect on a number of other resolutions, particularly 
those regarding liabilities, and hence contracts with the deadline 
of delivery as a relevant element are considered as a special type 
of business - a fi xed sale. 

476 Draškić, M. (1987) op. cit., p. 131. defi nes the deadline for a delivery differently. It is ‘a period of time from which a buyer can request 
for a delivery to be made.‘
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5.1.4.1. Time of a one-off delivery

A contract is the fi rst source of right to determine the time of a 
one-off delivery. It can be done in three ways: by annotating the 
date, by annotating the time period and by using technical terms. 
Technical terms refer to determining the time period of delivery.

A date implies any possible calendar date. In case of setting an 
impossible date, the interpretation will determine the real will 
of the parties. On a particular date, a seller is responsible for 
making a delivery by the end of working hours. Otherwise, it 
can be explicitly agreed or it can be agreed based on the local 
customs.

The period is a lapse of time during which all activities of delivery 
must be completed. It is determined by: days, weeks, months, 
parts of a year, and years. There is a particular way of calculating 
each one of them (Art. 77 of the LoO). If the identifi cations of 
time were used in combination, then the calculation begins at 
the greatest time category. There are three legal questions that 
are considered during such a way of determining the time of 
delivery: when does the deadline commence, when does the 
deadline end and who has the right to determine the real time of 
delivery when it has been determined by a time period.

The basic rule is that the deadline commences on the day the 
contract was concluded. However, if the making of delivery is 
related to any activity of a seller: a former payment of the price, 
the issuance of letters of credit or the shipment of a packaging, 
then the deadline for a delivery commences on the fi rst work day 
of a buyer’s activity (Us. 92-94). If a contract contains a clause 
“as from the moment the sea traffi c is opened”, “as from the 
cessation of the fl ight”, or similar, then the deadline for a delivery 
commences on the day it was announced that the sea traffi c was 
opened, regardless of whether that announcement was true or 
false (Us.85).  

If the deadline for a delivery is determined by date, which at 
the place of delivery falls on Sunday or a bank holiday, then the 
delivery must be made on the following work day (Us. 90, par. 1). 
This rule does not apply to deadlines determined by time period. 
Instead of the time of delivery being extended for one day, it is 
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being shortened by one day. A seller must complete all activities 
of delivery “the latest on the day which precedes Sunday or a 
bank holiday” (Us. 90). Because of this resolution, the time of 
delivery has been defi ned as a period until which all activities of 
delivery must be completed. With a distance sale with a delivery 
being made at the place of destination, the time of delivery can 
be extended for the time of traffi c disruptions which have not 
been caused by a seller. A buyer must be immediately notifi ed of 
occurrences and cessations of disruptions of the transportation 
(Us. 91).

In a situation when the time of delivery is determined in the range 
and the contract does not state who has the right to correct the 
time of delivery, the rule is states that “such right shall belong 
to the seller, unless circumstances of the case indicate that the 
determination of delivery date has been left to the buyer” (Art. 
469 of the LoO). If the authorised party does not determine the 
delivery date, then it shall be regarded that it is the last day of 
the deadline. With greater quantities of goods, which cannot be 
delivered in one day, the authorised party must set the date 
in order for the entire delivery to be made by the end of the 
scheduled deadlines (Us. 88, par. 2 and 3). The cessation of a 
deadline should be regarded as it has been determined during 
the interpretation of deadlines of delivery set by a time period.

A party that has the right to determine the time of delivery must 
choose a work day (Us. 87) and notify the other party of it. The 
notifi cation has to include an annotation of the business and the 
exact time of delivery. Interestingly enough, this notifi cation is 
considered complete once it is received, rather than at the moment 
when it was sent. Therefore, the usances have taken the theory of 
receipt into consideration for the sake of this case (Us. 89).

The fi rst technical term, which is specifi ed by usances, is 
“immediately” or “prompt”. It refers to a delivery which is made 
within eight days from the day of contract conclusion (Us. 81). 
This resolution has been arranged as the primary dispositive rule 
of usances: “if a deadline for delivery is not determined by a 
contract, then it is the case of a prompt delivery” (Us. 80).477 

477 The Law on Obligations contains the same resolution in the general section. See Art. 77, par. 4 of the LoO.

Immediately (prompt) 
refers to a delivery which 
is made within eight days 
from the day of contract 
conclusion.
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The second group of technical terms pertains to the making 
of delivery during a calendar month: at the beginning, in the 
fi rst half, in the middle, at the end and in the second half of 
the month. The meaning of every of these terms was specifi ed 
by Article 77, paragraph 4 of the LoO (Us. 82). Finally, the last 
group consists of terms which demonstrate that the goods have 
already been loaded at the time of the contract conclusion. This 
group of terms would include the terms such as “shipped”, “in 
transit”, “loaded” and similar. A delivery is regarded as complete 
the moment the goods arrive to the place of destination; hence, 
the deadline for a delivery is self-defi nable (Us. 83).

The second source for determining the time of delivery is a 
dispositive regulation. Since a resolution of Usance 80 regarding 
a prompt delivery ceased to be in effect, Article 470 of the LoO 
is exclusively applied in our regions nowadays. Therefore, if the 
time of delivery is not agreed, then a seller is obliged to make 
a delivery within “a reasonable period of time”. A reasonable 
period of time is determined according to the nature of the goods 
and other business circumstances. Hence, it is a legal standard, 
the content of which should be particularly determined every 
time. A reasonable period of time commences on the day of the 
conclusion of a contract. Therefore, a buyer can request for the 
immediate fulfi lment of obligations, but a seller does not have 
to fulfi l them before the expiration of the deadline which is 
considered as “reasonable”.478

 

5.1.4.2. Time of successive delivery

The time of delivery of each portion within the entire agreed 
quantity is determined by the rules which pertain to a one-off 
delivery. Therefore, it is necessary here to determine only those 
rules which pertain to situations when certain portions are ready 
to be delivered. If a contract does not state anything about it, 
then Usance 95 shall be applied. It incorporates norms regarding 
two situations. 

478 By illustrated resolutions at a sale, we have deviated from the stand of the set of the European laws that we refer to. See Art. 904 of 
ACL, Art. 271 of the GCL and Art. 75 of the SCL.

A reasonable period 
of time is determined 
according to the nature 
of the goods and other 
business circumstances.
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When the deadline for a delivery of the entire quantity is two 
months or more, the delivery will be made every month in fairly 
equal portions. In doing so, the period of time between every 
portion should be fairly the same. If the deadline for a delivery 
is less than two months, the delivery will be made in two fairly 
equal portions in the middle of and at the end of the contractual 
period of time. In both cases, the deadlines for the delivery of 
the last portion must be set so as to maintain the overall agreed 
deadline for the delivery of the entire quantity. 

5.1.4.3. Concurrence of delivery and payment

All the above resolutions regarding the time of delivery are 
conditional. They pertain to situations when a seller must make 
a delivery either contractually or in a usual manner, and when a 
buyer does not make a payment concurrently with the delivery, 
i.e. when a buyer does not show a willingness to make a payment 
concurrently with the delivery. Otherwise, the principle of the 
concurrence of delivery and payment is applied as an expression 
of a manifestation of a wider principle regarding the concurrent 
fulfi lment of obligations in regards to the synallagmatic contracts 
(Art. 122-123 of the LoO). This principle works in favour of a 
buyer as well. A buyer does not have to pay for the price “before 
being able to inspect the object” (Art. 475 of the LoO).    

Hence, a dispositive rule is that a seller does not have to make a 
delivery within a certain period of time if a buyer does not make 
a payment concurrently, or if a buyer is not willing to pay for the 
agreed price. In order for this rule to be applied, there are a few 
presuppositions that must be fulfi lled. The fi rst one has already 
been mentioned: the absence of a contrary contract or custom. 
The second presupposition pertains to the type and modalities 
of sale; credit sales, subscribed (prepaid) sales and clearing sa-
les which are not suitable for the application of this institute. Fi-
nally, the term “concurrently” has to be considered commercially, 
not literally with the economic sales. A concurrent payment is a 
payment which is made within an agreed or legal period of time479 

479 Art. 12 of the Law on Financial Operations (The Offi cial Gazette of the Federation of Bosnia and Herzegovina 2/95, 13/00 and 29/00), 
hereinafter LFO.
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as soon as the goods and invoices are received (Us.177, par. 1). It 
is necessary to provide this period of time for a buyer as a means 
to check that the requested goods have been delivered and that 
the invoice corresponds to the delivered goods. To conclude: in 
the economic business, a practical importance of rules regarding 
the concurrence of delivery and payment exists in situations when 
a seller justifi ably suspects a buyer’s ability to fulfi l monetary obli-
gations prior to the delivery, which is prescribed in the resolutions 
of the LoO in regards to a distance sale. 

When in a distance sale a delivery is made by handing over the 
goods to a transporter, the seller “can postpone the sending of 
goods until the payment is made” or a seller can ship a product 
and keep the rights to dispose of it during the transportation 
(Art. 476, par. 1 of the LoO). It is understood that the utilisation 
of these authorisations implies an adequate way of concluding 
a contract relating the transportation. A seller can make the 
handover of goods conditional at the place of destination by 
a payment of the price (Art. 476, par. 2). A legal instrument 
for such is inserting a clause regarding the cash on delivery 
in the waybill of those methods of transportation approved by 
this institute. Article 477 of the LoO takes one step further. By 
applying this principle, a seller is authorised to, in a case of a 
grounded doubt in a buyer’s ability to pay, ask of a transporter 
to not to deliver the goods even in the case when a buyer has 
already been given identifi cation “which entitles him to demand a 
handover of goods”. This right is not kept by a seller in regards to 
the third responsible party, which has obtained a transportation 
document from a buyer before a request was put in by a seller.    

5.1.5. Effect of delivery: risk transfer

The effects of delivery are its legal consequences. They fall 
under the modalities of delivery as they signifi cantly determine 
the delivery in a legal sense. The effects of delivery depend on 
the concepts of a sales contract in every legal system, i.e. on 
the way the effects of a contract have been determined. In the 
commercial, that is, economic-legal sale, the emphasis is put on 
the risk transfer, rather than on the transfer of the ownership. 
This is why the effects of delivery could be considered through 
the examination of the risk transfer.

The effects of delivery 
are its legal consequences. 
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According to our LoO, the heading “Risk” prescribes that the 
seller takes “the risk of an accidental failure or damage to goods” 
up to the point of the handover of the goods to the buyer. The 
central problem that arises here is: what is “accidental”, i.e. how 
should a legal term of a case be considered. Theoreticians that 
practice the law of sale relate the case and the risk as well to 
the non-indemnifying activity of one contracting party.480 It is 
considered here that even in the law of sale, ‘a case’ must be 
related to the general theoretical term of this institute and that, 
in a nutshell, it represents an absence of a culpability, i.e. of a 
non-indemnifying harmful activity of any individual, not just of a 
contracting partner. 

A risk is a possibility of an occurrence of damage on the object of 
sale, the damage which would be caused by a guilt-free harmful 
activity of any person, not just of a contracting partner, or by a 
harmful event for which no one is responsible. A risk includes 
damages caused by a loss, failure or damaged product, and other 
damages which are directly related to them. These damages also 
include the damages caused by not getting a full compensation 
from a responsible person- a doer of a harmful activity or an 
insurer.481

A risk can also be defi ned as a possible of occurrence of damage 
on an object of sale, for which no one is responsible. Hence, a 
contracting party which has taken the risk must be held liable 
for the harmful consequences. A harmful activity or event, which 
poses a risk, must occur “during the time period between the 
conclusion of a contract and its fulfi lment”.482 Therefore, it is quite 
clear that it “belongs solely to law of obligations”, that it operates 
solely among the parties (inter partes) and that according to 
those attributes it signifi cantly differs from the ownership. This 
is particularly why the Law on Obligations only regulates the risk 
(Art. 456-457), excluding any involvement in the matters of the 
transfer of ownership of the sold products.

480 See: Krulj, V. (1972) op. cit., pp. 121-122; Draškić, M. (1987) op. cit., pp. 323 - 324 and the authors cited there.
481 See Draškić, M. (1987) op. cit., p. 324 regarding the effect of insurance on a risk. However, it must be emphasised that with insurance 

in general, as well as with transportation insurance, which are the most important for the distance sale, the premium covers a part of 
a compensation which cannot be reimbursed or the part which insurance cannot ask of a responsible person to pay for. Therefore, the 
premium of insurance in essence covers the “risk” as illustrated in a sales contract, as we had defi ned it.

482 Draškić, M. (1987) op. cit., p. 323.
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Considering that the harmful event - “risk” affects a product, risk 
transfer must be related to the right of ownership of an object 
of sale. In terms of individualised goods, our law (Art. 456 of 
the LoO) relates the risk transfer to a delivery. In regards to 
generic goods, the resolutions of comparative law are equalised 
to a great extent: risk is transferred from a seller onto a buyer by 
their individualisation.483 Article 457 of the LoO can be construed 
in regards to this.

The risk transfer from a seller onto a buyer, who is not delayed 
in receiving a delivery or completing the activities which make 
conditions for a delivery, is mainly regulated by a contract. In 
this case, there are two techniques available to parties: the fi rst 
one is a possibility for parties to make an explicit agreement, 
describing the solution that they require; the second one is a 
more common solution by which parties utilise the transportation 
clauses. If a contract does not regulate this matter, then the 
dispositive rules of Article 456 of the LoO shall be applied: “The 
risk of accidental loss or damage to goods until delivery to the 
buyer shall be borne by the seller, and on delivery of the goods 
the risk shall pass to the buyer”. According to the terminology 
of the LoO, “the handover” of goods is understood as a delivery 
which corresponds to the conditions of a particular contract.  

There are two exceptions to the general dispositive rule. A risk, 
foremost, is not transferred onto a buyer by a delivery when “due 
to a defect of a received product, a contract had been terminated 
or a buyer had asked for a replacement of a product”. In that 
case, the risk remains on a seller, and eventually, the buyer, is 
obliged to look after the product (Art. 520, par. 2 of the LoO). 
Another exception occurs when a seller, using the authorisations 
in the case of doubt in obtaining the payment concurrently 
with a delivery, withholds the shipment of goods or its delivery 
to a buyer. Since the delivery had not been made, “the risk is 
transferred back onto a seller in a retroactive manner”.484

“Should delivery of goods be not affected due to the buyer’s 
delay, risk shall pass to the buyer at the moment he delays 

483 Ibid., p. 326.
484 Ibid., p. 128.
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performance.” (Art. 457, par. 1 of the LoO). This legal formulation 
raises a few signifi cant questions. Firstly, what is considered as 
a handover? It is considered here that a handover should be 
understood as a delivery, and not only the act of handing the 
goods over. Secondly, which actions make a buyer be delayed? 
These are obviously actions which are necessary for a seller 
to perform his obligation of delivery, as well as the actions of 
“taking delivery of goods” (Art. 519 of the LoO), which are added 
onto the material acts of delivery. Lastly, it can be disputable as 
to what the character of a buyer’s delay is; is it a debt or credit 
delay? As the “handover of goods” is a buyer’s obligation, it is 
considered here that it is a debt delay.

The considered rule has a general character. It corresponds to 
the term and the method of delivery which have been illustrated. 
Therefore, the two exceptional resolutions incorporated in Article 
457 should be understood as a broadening of a general norm, 
rather than as exceptions to it. Which resolutions are those?

First of all, when the subject matter of a contract are goods 
determined by kind, it shall be considered that a seller had 
made a delivery when an agreed quantity was taken out of the 
total, providing that a regularly invited buyer had not arrived 
on time to participate in the sorting of goods. However, at that 
time, the risk had not yet been transferred onto a buyer. There 
are two additional conditions which are necessary for buyer’s 
justifi able interests to be protected. It is necessary that the 
“objects were obviously intended to be handed over” and that 
a seller “sent a notifi cation to the buyer” (Art. 457, par 2). This 
notifi cation should not be confused with the notifi cation of an 
invitation to participate in the activities regarding a delivery; as 
the notifi cation of sorting the goods is sent once the activity of 
sorting has already been completed and hence is signifi cant for 
the risk transfer. The notifi cation is considered complete once it 
has been sent (the theory of sending), rather than once it has 
been received. This is why a seller ought to do it in a secure way.    

The second case refers to the method of delivery when a seller 
cannot perform the sorting of goods alone, and a regularly invited 
buyer had not arrived to participate in the activity of sorting out. 
In this case, a delivery will be considered complete once a seller 
has completed those activities which allow a buyer to receive the 
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goods. However, at that time, the risk is not transferred onto a 
buyer as a seller needs “to send a notifi cation to a buyer” for 
a risk to be transferred (Art. 457, par. 3 of the LoO). The legal 
regime of this notifi cation is exactly the same as in the previous 
case.  

5.2. Guarantee for material defects

The determination of material defects, performed in accordance 
with the positive law, is incorporated in Article 479 of the LoO. 
Pursuant to this article: “A defect exists: 

1) if the goods fail to have necessary characteristics for their 
regular use or for being marketable;

2)  if the goods fail to have characteristics necessary for their 
specifi c use being the buyer’s reason for acquiring them, the 
use which was known or should have been known to the 
seller;

3)  if the goods fail to have the characteristics and features 
which are explicitly or implicitly agreed upon or prescribed;

4)  if a seller had delivered goods which are not in conformity 
with the sample or model, unless the sample or model was 
presented to him only for information.”

Various theoretical defi nitions of material defects are possible. 
We defi ne them as any deviation from the prescribed, regular, 
i.e. common or agreed characteristics of products for worse, and 
any deviation for better if the characteristics of goods have been 
prescribed by a contract as its essential elements. 

The defects which are determined by coercive regulations, 
ordinary practice in transaction and/or customs are called 
objective defects. Those which occur contrary to explicitly or 
tacitly agreed characteristics of an object of sale, infringe the 
interests and aims of a particular buyer and are known as 
subjective defects.

According to the type of an attribute which does not correspond 
to a contract, defects can be qualitative (“faults” in a narrower 
sense) and quantitative. It is not always easy to determine a 

Material defects are 
any deviation from the 
prescribed, regular, 
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a contract as its essential 
elements. 
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clear distinction between these two types of faults. If a quantity 
is an essential element of a business, then a defect in the 
quantity always represents a qualitative fault. Even though the 
legal regime of consequences of these defects is the same, their 
factual differences and attributes sometimes lead to different 
solutions to particular questions when they are interpreted. 

According to the criterion of visibility, the defects can be visible 
and hidden. In the fi rst group fall those defects which can be 
noticed already at a regular external review of goods- “apparent”. 
Hidden defects are those for which a determination requires a 
special procedure of examining the attributes of goods or their 
uses (Art. 482, par. 1 of the LoO). The distinction is extremely 
important when it comes to deadlines for a complaint about 
defects.

Removable defects are those on which it is possible to make 
amendments without any signifi cant impairment of the usage or 
transportation value of a product. Ineradicable defects are those 
for which a repair is impossible or does not have any economic 
sense. With their factual infl uence, these defects affect the rights 
that a buyer can use in a particular case.

According to the scope, the defects can be considerable and 
inconsiderable. Considerable defects lead to the annulment or 
impairment of transportation or usable values of a product. 
Inconsiderable defects do not impair the value of a product in any 
way. Their occurrence does not entail any legal consequences, in 
order to avoid the harassment of a seller. Therefore, a functional 
conception of defects has been implemented (Art.478, par. 3 of 
the LoO). 

In addition, according to their infl uence on a contract, defects 
can be essential and nonessential. Essential defects preclude the 
fulfi lment of the purpose of a contract whereas nonessential can 
cause compensation, but they do not affect the implementation 
of a contract.  

A guarantee for material defects is the seller’s guarantee to buyer 
that the sold goods do not have any physical attributes which 
would impede a regular and uninterrupted, prescribed, ordinary 
or agreed usage of the product. It can also be defi ned as the 

A guarantee for material 
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ensuring of a seller that the delivered goods will be identical to 
what was illustrated in a contract. A legal classifi cation of this 
guarantee is not disputable. It is a constituent part of a contract 
by the nature of a business. It is always incorporated in a sales 
contract when it has not been explicitly excluded nor limited to a 
certain extent by a contract (Art. 486 of the LoO). 

The guarantee for a proper function of goods, as a special 
ensuring of a manufacturer and/or seller of certain types of 
technical goods, has a primary function to protect the end-
users (Art. 501-507 of the LoO). Hereinafter, a general type of a 
guarantee for material defects will be taken into consideration, 
and this is the type which is always present in the sales contracts 
of business law.

In order for a guarantee for material defects to exist, appropriate 
requirements, stipulated by law have to be met. They have a 
character of: legally coercive provisions, contractual clauses, 
unilateral legal businesses and legal states. Every requirement 
must be met cumulatively.

First of all, a defect must exist at the time of the risk transfer. The 
obligation to guarantee, and accordingly a liability as well, exist 
even when a defect has occurred after the risk transfer, if it had 
been a result of the cause which existed up to that moment. E.g., 
the cattle could have been infected at the moment of the risk 
transfer, but due to incubation, the disease could have occurred 
after the delivery was made. A buyer asserts an existence of a 
defect or an existence of the cause of a defect.

Another requirement of the existence of an obligation to guarantee 
is the buyer’s good faith, i.e. the seller will not be held liable 
for defects, if they “were known to the buyer at the moment 
of entering into contract or if they could not have remained 
unknown to him” (Art. 480 of the LoO). This principle of a buyer’s 
good faith pertains only to attributes necessary for a regular use 
or transportation of goods, attributes and values “which have 
been explicitly or tacitly agreed, i.e. stipulated” (Art. 480, par. 1 
in regards to Art. 479 of the LoO). It does not exist at subjective 
faults and at sales made by design or model, as it is considered 
that a buyer must have noticed them and that a buyer must 
have done his duty of checking the goods as it was supposed 
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(Art. 480, par. 1 in regards to Art. 479 and 481, par. 1 of the 
LoO). In cases when the requirement of good faith pertains to a 
buyer, a legislator reinforces the criteria of caution and respect in 
regards to both parties. “Defects shall be considered not to have 
remained unknown to a buyer if they could have been easily 
noticed by usual inspection of the goods by a diligent person as a 
buyer, having average knowledge and experience characteristic 
for a person of the same professional and trade line” (Art. 480, 
par. 2 of the LoO). However, a seller will be held responsible 
for defects if in terms of the attributes of goods or existence 
of defects, a seller misled a buyer with a statement that the 
requested attributes are present, i.e. that there are no visible 
or induced defects (Art. 480, par. 3 of the LoO). If a contract is 
concluded with a clause ‘noticed-approved’, ‘such-such’ or with 
any similar clause, then a buyer cannot invoke the defects of 
goods, unless there was a case of a deceit caused by a seller (Us. 
144-145). The buyer’s knowledge or ignorance of the existence 
of defects is legally irrelevant; the obligation for the guarantee 
for material defects exists even when a seller was in good faith 
(Art. 478, par. 1 of the LoO). However, the seller’s lack of good 
faith affects the area of liability for material defects. 

The obligation of a guarantee can be either excluded from a 
contract or limited by a contract (Art. 486, par. 1 of the LoO). 
Hence, the non-existence of such a clause represents the third 
requirement for the existence of an obligation of a guarantee. The 
obligation of a guarantee will exist despite such a clause, even if 
a seller had noticed a defect or if a seller had imposed it using a 
‘special monopolistic position’ (Art. 486, par. 2 of the LoO). The 
reason for this is in the inanity of the above stipulations.

The fourth requirement refers to the fact that a product was not 
sold “at a compulsory sale” (Art. 487 of the LoO). The reasons for 
such a resolution are in the mechanism of a compulsory public 
sale which excludes the consent and participation of a seller in 
the contract conclusion. 

Lastly, the fi fth requirement is a regular complaint about material 
defects. Strictly said, a complaint is not a requirement for the 
emergence of an obligation of a guarantee, but rather an 
essential presupposition for maintaining this responsibility of a 
seller in force. In fact, with an expiration of preclusive periods for 
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a complaint, the obligation of a guarantee ends and according to 
that the liability of a seller ends as well.

5.3. Guarantee for legal defects

By concluding a sales contract, a buyer does not want only for 
goods to be available. Buyer’s aims are complex as a buyer aims 
to gain a quiet and uninterrupted property and ownership as the 
strongest real property right in regards to the object of sale. That 
is the only way a buyer could utilise the usage and transportation 
value of a product to a full extent and gain the equality of 
allowance as the principle of law of obligations (Art. 15 of the 
LoO). This is particularly why, a person’s right, which under 
certain conditions excludes or limits either a quiet possession or 
occurrence, or implementation of the strongest- property right 
over the object of sale, represents a legal defect or a legal fault.

Legal defects, as well as material defects, can be divided 
according to various criteria. Starting with the right holder, that 
represents a defect, they can be divided into defects with a right 
holder being a seller485 and those where a right holder is a third 
party, i.e. a person outside of the contractual relation. The Law 
on Obligations insists on the right of the ‘third party’ and hence, 
only includes the second alternative in the circle of legal faults 
(Art. 508). The effect of the defect can be a criterion for their 
systematisation. According to that, defects are divided onto 
those which: exclude, impair or limit a buyer’s right (Art. 508 
of the LoO). According to the scope of an effect on a product 
and right of ownership over it, the theory divides legal defects 
onto complete and partial.486 The right based on a buyer which 
represents a fault, can be publicly legal and privately legal (Art. 
514 of the LoO). Out of private, property rights, the most common 
are real property rights (ownership, mortgage, and easement). 
Those which have an obligatory origin (deposit)487 are particularly 

485 Perović, S. (1980) op.cit., p. 377.
486 A detailed consideration of legal matters related to this type of defects can be found in Perović, S. (1980) op. cit., p. 378.
487 A pledge can be constituted by a pledge agreement (Art. 966 - 996 of the LoO). However, it usually derives from another economic-

legal business: commission (Art. 786 of the LoO), commercial representation (Art. 809 of the LoO), issuance of a warehouse receipt 
(Art. 740 and onwards of the LoO) and similar. 
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signifi cant in business sales or they originate from intellectual 
property right (right to a patent, model and sample, or industrial 
design, trademark).488    

For a fault to exits, it is necessary that ‘the disturbance is 
legal’489. It can be carried out ‘by a complaint or in the form of a 
reclamation’490, and with an emphasis on some rights of the third 
party directly. Lastly, certain defects can occur only at immovable 
goods, e.g. easement. For the purpose of the term of a business 
sale, only legal faults of movable goods will be discussed here. 

A guarantee for legal defects is the seller’s guarantee to the 
buyer that the transferred right does not have any defects which 
would prevent an occurrence or duration of the buyer’s right 
of ownership, or which would decrease or limit the use of that 
right, and thereby a quiet possession of the sold product. By 
analogy with the guarantee for material defects, the guarantee 
for legal defects (a protection against eviction) can also be 
defi ned as a way of a seller ensuring a buyer that the transferred 
right of ownership is in accordance with what is stated in 
a contract.

Eviction (lat. evictio) comes from Roman private law and it implied 
a seizure of goods obtained by a purchase in court. If a seller sold 
a buyer a product, over which a seller did not have the right of 
ownership, then the genuine owner would have taken away the 
ownership of that product, i.e. evicted it in court. In that case, 
a buyer was authorised to demand a compensation of a seller, 
as the seller was responsible for the eviction. In contemporary 
private law, the term eviction refers to every legal act of the third 
party by which that party, based on his right, excludes (total 
eviction) or limits (partial eviction) an acquirer in exercising the 
right which he has according to a contract.491 

488 See: Patent Law (The Offi cial Gazette of Bosnia and Herzegovina, 53/10); Trademark Law (The Offi cial Gazette of Bosnia and Herze-
govina, 53/10); Industrial Design Act (The Offi cial Gazette of Bosnia and Herzegovina, 53/10). 

489 Perović, S. (1980) op. cit., p. 377.
490 Ibid., p. 381.
491 Pravni leksikon [Legal Lexicon] (2007) Zagreb: Leksikografski zavod Miroslav Krleža [Miroslav Krleža Lexicographical Institute], 

p. 324 
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According to the legal nature of the guarantee for the legal 
defects, it represents a regular constituent part of a contract; it 
always exists when it has not been explicitly or tacitly excluded 
by a parties’ agreement. Even with regard to this institute, the 
rules of the Law on Obligations are dispositive. In order for a 
guarantee for legal defects to exist, legal requirements must be 
cumulatively met. 

A defect must exist at moment of the transfer of the right 
of ownership from a seller to a buyer. “This means that, it is 
necessary that the real property right of the third party occurred 
while a product was still in the possession of a transferor”.492 This 
is the fi rst requirement. 

The second requirement is that a buyer is in good faith. 
Determining a good faith is complex. First of all, it exists in a 
situation when a buyer had not been notifi ed of an existence of 
a legal defect (Art.508, par. 1 of the LoO). Furthermore, a buyer 
is considered to be in good faith if at the moment of concluding 
a contract, a buyer ‘did not know of a possibility of a product 
being taken away or of the right being impaired or limited” (Art. 
510, par. 4). Moreover, a buyer is considered to be in good faith 
even in a situation when he was aware of a defect, but did not 
“accept to take the product subjected to that right” (Art. 508, 
par. 1 of the LoO). The last case is related to a situation when a 
seller had deceived a buyer in regards to the character of a right 
of the third party or a situation when a seller had promised that 
the defect would be removed by the time the goods are handed 
over and the ownership is transferred.  

According to the third requirement, a guarantee is not excluded 
or limited by a contract. In order for this requirement to be met, 
a seller must be in good faith. It will be considered that a seller 
was not in good faith if a seller “seller was aware of a defi ciency 
in his right, or if it could not have remained unknown to him at 
the time of entering into contract” (Art. 513, par. 2 of the LoO). 

492 Perović, S. (1980) op. cit., p. 382. Generally, it can be stated that determining the period of the existence of a defect in the transferred 
right is not simple. The LoO explicitly does not regulate this matter and hence the solution must be found by relating the guarantee to 
the moment of the existence of the right. In our system, this is known as the execution of delivery. However, the LoO mentions in Art. 
510, par. 4 and 513, par. 2 the moment of concluding a contract. It is assumed that that moment is relevant only for the determination 
of the reasonableness of a buyer, i.e. a seller but not for the existence of the third party’s right.
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If a seller is not in good faith, the clause regarding the exclusion 
or limitation of liability for legal defects will be rendered null and 
void.

The fourth requirement is related to notifying seller of the defect, 
i.e. its endorsing (Art. 509 of the LoO). Unlike material defects, 
endorsing of legal faults is not always a requirement for keeping 
the seller’s obligation towards the guarantee in force. The 
obligation is there in three situations even when the endorsing 
has not been performed. Firstly, a buyer does not have to endorse 
legal defects which have already been known to a seller (Art. 509 
of the LoO). Therefore, endorsing is not a requirement for the 
existence of the obligation even when a buyer had engaged in 
litigation with the third party and had lost it. In that case, a seller 
is exempt from a liability, not by evidence that his obligation 
towards a guarantee does not exist because the notifi cation was 
not made but rather by evidence that the seller “had the means 
to reject the third party’s request” (Art. 511 of the LoO). Lastly, 
the endorsing is not even a requirement in the case when the 
right of the third party was “obviously justifi ed” (Art. 512).

5.4. Invoicing

Legally, an invoice can be defi ned as a declaration of will of a 
seller, provided in a form of a written document, by which he 
requests of a buyer to pay for the price stated in a contract and 
eventually for other expenses made in relation with the contract. 
Apart from the request to pay, an invoice incorporates some 
elements of a contract: object, quantity, unit price, transportation 
clause and the total amount of the cost. In practice, there are 
forms of invoices, the content of which is similar to a bill of sale. 

The functions of an invoice are numerous. Foremost, it 
represents a request for the payment of the price. That is its 
key task. Furthermore, an invoice is an extremely important 
accounting document. This is why it must be accurate, authentic 
and adequate for the accounting entry of a business change 
caused by the payment of the agreed price. Furthermore, 
an invoice is an extremely important supporting document 
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(an authentic document493). In that sense, it covers the area 
from the documentary letter of credit to the prevention from 
the obsolescence of a request for the payment of the price. 
Depending on the stage of negotiation or contracting, an invoice 
can have two functions. It can represent an offer to conclude 
a contract or to accept an offer. A legal regime of a price 
enables another way of using the invoice. It can be a medium 
for the renewal of contract by a seller specifying the price. This 
function of an invoice is possible in a case when a contract is 
not valid without the specifi cation of a price and the parties 
had not agreed on the price. Lastly, an invoice is an eligible 
instrument for the amendment and specifi cation of a contract. 
This is understandable as the invoice is ‘usually the fi rst written 
act regarding a contract’.494

Issuing an invoice is a seller’s obligation. Such a conclusion can 
be found in General Usances, especially those which are related 
to the buyer’s obligation of payment (Us. 177, 180 and 217). One 
must be aware of the difference between an invoice and a pro 
forma invoice. A pro forma invoice is a written document similar 
to an invoice by its content and form, by which a seller requests of 
a buyer a payment in accordance with the previous billing price. 
It has a preliminary fi nancial, accounting and probative function. 
Once the complete billing price has been made, the amounts 
which had been paid by a pro forma invoice are deducted from 
the amounts listed on the invoice. The result can be as following: 
the remaining debt of a buyer, a complete reconciliation of an 
obligation or an occurrence of the claim of a buyer for having 
paid more than the amount from the pro forma invoice. 

An invoice is issued based on a contract, which represents a 
result of the parties’ agreement. It is a signifi cant supporting 
medium regarding the content of that agreement. This is why 
the matter of clauses which a seller unilaterally enters in the 
invoice is quite complex. In our system, this has been resolved 
by General Usances.

493 See Art. 29 of the Law on Enforcement Proceedings.
494 Kapor, Vladimir (1957) Ugovor o kupovini i prodaji robe prema Opštim uzansama za promet robom [Contract of purchase and Sales 

contract according to the General Usances for Trade with Goods], Beograd: Savremena administracija, p. 87.
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In principle, the provisions of an invoice which are not stated in a 
contract nor can be undoubtedly constructed by interpretation of 
a contract, do not bind a buyer. This rule applies even to situations 
when a buyer had received an invoice with no complaints. This 
is based on a presupposition that ‘what the parties had agreed 
upon cannot be unilaterally changed, i.e. unless there are new 
clauses stating that there is no obligation to respond to them’.495 
However, the content of a contract and the principle of pacta sunt 
servanda (promises do not have to be kept) make exceptions to 
the norms illustrated in Usance 203.

If three presuppositions are fulfi lled, then the requirements for 
the payment and other requirements which a seller unilaterally 
enters in an invoice bond a buyer. Clauses which have been 
unilaterally entered must be necessary for the contract conclusion. 
“What is necessary depends on particular circumstances of every 
particular case”.496 Secondly, taking a clause into consideration 
must be in accordance with other provisions of a contract. That 
fact shall be confi rmed by an application of rules regarding 
the interpretation. Finally, it is necessary that a buyer had not 
in a short period of time objected to unilateral clauses once 
the invoice was received. What a “short” period of time is 
represents a factual question (Us. 103, par. 2). Once a buyer 
objects to certain points of an invoice, the rejection to pay other 
amounts which a buyer did not object to, cannot be accepted 
(Us. 204).   

In practice, a standpoint that unilateral clauses, which were 
entered in the invoice bond a seller if they hinder his position. 
This rule applies even when these provisions overcome the scope 
of a contract, i.e. when they are not necessary for its conclusion. 
It is considered then that a seller wanted to offer advantages to 
a buyer. A buyer does not have to accept the use of the offered 
advantages as this is a case of an offer for subsequent exchange 
of or amendment to the business.  

495 Ibid., p. 87.
496 Ibid., p. 88.
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6. BUYER’S OBLIGATIONS 
A buyer’s obligations represent his duty to perform the actions 
that arise from a sales contract. Main obligations of a buyer in 
our law are: the examination of goods (checking whether the 
goods have material defects), the admission of delivery, paying 
the price and the notifi cation of a material defect (complaint), if 
there is one. The fi nal obligation is conditional. The obligation to 
complain falls into an extraordinary process of business operations 
due to the fact that a complaint about material defects provides 
an implementation of obligations of a seller on the basis of a 
guarantee, i.e. his liability.  

There are many supporting obligations of a buyer. Out of 
those which are based on the dispositive provisions of the Law 
on Obligations, the obligation to protect the goods should be 
emphasised. A buyer is held liable for it once a product has been 
handed over, and thereafter wishes to return the product to a 
seller either due to defects or termination of a contract (Art. 520, 
par. 2 of the LoO). The content of the obligation is the same as 
a seller’s congenial responsibility. The content will be illustrated 
within the liabilities of a seller. Out of responsibilities based on a 
contract, the following responsibilities stand out: sending of the 
package and delivering the specifi cation.    

6.1. Inspection of goods

The process of examining material defects is usually called “the 
inspection” in the legislation.497 In practice, other terms are also 
used to refer to it such as: check, control and “qualitative”, i.e. 
“quantitative receipt”.498 A legal term of the inspection is not 
determined explicitly in regulations, but it is determined rather 
indirectly - by an explanation of a way in which it should be 

497 Art. 34 of the SGA, Art. 2 - 606 of the UCC, Art. 377 of the GCC, Art. 201 of the SCL. The same are illustrated in the Art. 481, par. 1 
of our LoO.

498 This terminology is based on the resolutions of the General Usances. It should not be referred to as it contains an outdated con-
cept “faults” and is incorrect in essence. The inspection of goods still does not mean a receipt of goods. See: Vilus, Jelena (1970) 
Određivanje i kontrola kvaliteta robe kod ugovora o prodaji [Determination and Control of Quality of Goods in Sales Contracts], Beo-
grad: Institut za uporedno pravo, p. 121.
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conducted.499 Therefore, a defi nition of an inspection must be 
theoretical as well. The inspection of goods for the purpose of 
the check of the existence or non-existence of material defects 
represents a system of factual and legal actions, along with 
their modalities, which ought to be taken in order to reach a 
relatively safe and legally relevant attitude regarding whether 
the delivered goods correspond by their attributes to what was 
stated in a contract. 

According to Article 481, paragraph 1 of the LoO, “a buyer shall 
be bound to inspect goods he accepts in the usual way or to have 
them inspected”. Hence, in our law, the check of material defects 
is a buyer’s obligation. The inspection of goods consists of a set 
of related factual actions, which are in accordance with either 
explicit or tacit declarations of will related to the performance of 
particular actions and the estimation of their results. 

There are four main modalities of inspection. In order to illustrate 
them in a logical order and with an aim of avoiding repetition, the 
subjects, place, time and method of inspection will be discussed 
fi rst.

The examination of the legal defects can be defi ned as being 
analogous to the check of material defects as a system of factual 
and legal actions, along with their modalities, which are taken 
for the purpose of reaching a relatively safe attitude regarding 
whether the right which is being transferred exists and whether 
it can be exercised in the way prescribed by a contract. 

There are many reasons why a particular attention, which would 
correspond to the inspection of goods, is not paid to the check 
of legal defects. Foremost, in comparative law, it is generally 
accepted that a seller must notify a buyer of any defects a seller 
has become aware of. Secondly, if a legal defect refers to the 
third party’s right, then the third party is obliged to prove the 
authorisations. Finally, a buyer is in good faith according to a 
supposition as the economic sale is made in places and among 
individuals for which that is common. This also means that an 
ownership can be obtained from a person who is not an owner 

499 Art. 481 of the LoO, e.g. discusses a routine inspection of goods.
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of the goods. The nature of legal defects allows for them to be 
justly endorsed even when the attributes of a transferred right 
have not been particularly checked. Therefore, this matter will 
not be discussed any further.

6.1.1. Subjects of inspection of goods

Subjects of inspection are individuals who have an obligation 
and right to carry out an inspection of the state of goods in 
order to determine the non-existence or existence of material 
defects. The subjects can be either public authorities or entities 
of business law.  

The subjects of public authority are competent inspection 
authorities. The control they conduct is based on the imperative 
norms and is obligatory. This type of inspection of goods is most 
frequently found with the inspection of those products for which 
a minimal quality has been assigned. It consists of the control 
of either raw materials or a fi nished product. Apart from that, 
publicly legal control is particularly frequent at foreign trade 
business operations. In their sales contracts, parties can but do 
not have to accept the results of this control as solely authentic 
of their mutual relations.  

There are other individuals who can conduct a control. 
Determining the subjects of inspection of goods in a particular 
contract depends primarily on the parties’ agreement. Only if 
they do not arrange anything, the resolutions of dispositive 
legislation shall be applied. 

First of all, the inspection of goods can be conducted by a 
seller. This resolution is typical of the law in the United States 
of America.500 In theory, it is disputable, as a seller had already 
been obliged by a contractual guarantee to check that the goods 
do not have any material defects, “faults”.501 An importance is 
accorded to the inspection that a seller conducts alone only when 

500 Art. 2 - 515 (1) of the UCC.
501 Vilus, J. (1970) op. cit., pp. 122-123.

Subjects of inspection 
are individuals who have 
an obligation and right to 
carry out an inspection of 
the state of goods in order 
to determine the non-
existence or existence of 
material defects. 



Trivun · Silajdžić · Mahmutćehajić · Mrgud436

BUSINESS LAW 

no other inspections are conducted.502 Such a case is possible if 
referred to Usance 127, paragraph 1. If “a dispatch scheduled 
to be made by railway is without any measurements”, then an 
applicable quantity is the quantity which a seller determines at 
the warehouse, providing that a regularly invited buyer has not 
arrived to participate in the inspection.  

Another subject is a buyer. According to continental laws and our 
law, an inspection is a buyer’s responsibility. The authenticity of 
the results which a buyer had found depends on the conditions 
of a contract and on the circumstances of a case. 

The need for the result of an inspection to be accurate and usable 
to the other party and in court, has led to the fact that a seller or 
a buyer rarely conduct inspections completely on their own. They 
conduct them either with a third party- transporter (transporter) 
and freight forwarder in most cases, or with a committee. A 
transporter will, in theory, participate in determining the quantity 
of the goods which are competent to be estimated for validity of 
the fulfi lment of a sales contract if a contract contains one of the 
following clauses: “measuring at the loading bay”, “measuring at 
the unloading bay” and “a medium measurement of loading and 
unloading” (Us. 127, par. 2-4). 

An inspection is usually conducted jointly by a seller and buyer. 
This is the best solution in terms of the transportation, as parties 
can instantly resolve all contingent disputable matters related to 
attributes and states of the goods. This is particularly why it is also 
called a “contradictory way”, i.e. a contradictory inspection.503 

The subject of inspection can also be a third party. The third 
party obtains that attribute foremost according to the parties’ 
agreement. In that case, two situations are possible. It can be 
stipulated by a contract that the request of the third party is an 
exclusive and mandatory proof of the state of goods. Parties can 
make an agreement that an inspection is conducted by a third 
party for the purpose of gaining a commodity paper suitable for 
further use, providing that it does not permit further verifi cation 

502 Ibid., p. 133.
503 Ibid., p. 119.
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of material defects.504 It is considered that another resolution 
ought to be implemented in case of an unclear regulation of the 
position of a third party.505 A third party can be a subject that 
conducts an inspection based on the decision of one contractual 
party. In that case, a third party’s fi ndings can only have a 
demonstrative effect. Therefore, it necessary to choose a third 
party, whose expertise and good faith are indisputable. This 
request and the occurrence of a newly appointed contract on 
the control of goods and services506 made conditions in the sales 
business with another novelty- “an inspection conducted by a 
third party”.507    

6.1.2. Place of inspection of goods

A place of inspection is a geographical location or locality where 
all actions of the inspection must be completed. It can be 
viewed from the broader and narrower aspect. Determining a 
place of the inspection of material defects is made, foremost, 
in accordance with a contract and then in accordance with 
dispositive regulations. Legislative resolutions partially depend 
on the type of goods (individualised or generic), and partially on 
the type of sale (distant and non-distant).  

Determining a place of the inspection of material defects is 
made in accordance with a contract explicitly or according to 
transportation clauses. Regardless of how the place of inspection 
was arranged, it has to be complied with. Only the fi nding 
regarding the state of goods, which was obtained at the agreed 
place of inspection is regarded as applicable.

Law on Obligations and General Usances, having implemented 
widely accepted resolutions of comparative law,508 relate a place 

504 Ibid., pp. 134-135.
505 A resolution such as this is stipulated in Art. 2-15 of the UCC: parties “can make an agreement that the fi ndings of a third party will be 

valid for them in any later litigation, i.e. dispute”.
506 Art. 847, par 1 of the LoO: “In contract on control of goods, one contractual party (control inspector) is obliged to perform control of 

goods in a profi cient and objective manner, and to issue a certifi cate on that, while the other party (the party that ordered the control) 
is obliged to pay the compensation for the performed control.” Also see Art. 848-858 of the LoO. 

507 Draškić, M. (1987) op. cit., p. 168.
508 See: Vilus, J. (1970) op. cit., p. 127 and Draškić, M. (1987) op. cit., p. 183.
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of inspection to the place where a delivery was made as a primary 
factor and the time of inspection as a secondary factor. There 
are many solutions, and their application depends on factual 
circumstances of every particular business. These factors lead to a 
different interpretation of the basic norm of Article 481, paragraph 
1 of the LoO, according to which a buyer “shall be bound to inspect 
goods he accepts in the usual way or have them inspected as soon 
as this is possible according to regular course of events”.

The place of delivery in a broader and in a narrower sense is the 
place of inspection at the same time if both parties are present 
at the delivery and if the inspection can be conducted during the 
delivery. This rule pertains only to visible defects. 

If a seller does not invite a buyer to participate in the delivery 
as well as if attending parties cannot conduct a check during 
a delivery which was not due to their fault, then the place of 
inspection is the fi rst place where that is made possible according 
to a regular course of events. “The regular course of events” is 
a legal standard which is accepted objectively, i.e. irrespective 
of individual attributes of a particular buyer. Different factual 
conditions of inspection of quantity and quality, typically, lead to 
a different determination of the place of inspection of quantity 
and quality by reviewing the regular course of events. A quantity 
is usually checked in the fi rst side place where the most suitable 
measuring instruments are, whereas a quality is checked in the 
buyer’s warehouse.   

With distance sales of generic products, the place of inspection 
will be identical to the place of delivery. However, there is a 
dilemma between whether as a place of delivery and inspection 
is determined the place of dispatch or the place of destination, 
even though a place of inspection is identical to the place of 
dispatch. A transportation terminal is considered as a place of 
inspection in a narrower sense (Us. 74).    

Determining a place of inspection with a case of reforwarding is 
a particular problem. In order for ‘”a reforwarding” to exist as a 
specifi c institute, according to comparative law509 and our Law 

509 Vilus, J. (1970) op. cit., pp. 127-130.
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(Art. 481, Par. 3 of the LoO), some requirements should be met. 
Firstly, there must be a contract among a buyer and a buyer’s 
buyer regarding the sale of the same goods. Secondly, it is 
necessary that a buyer sends goods to a new place of destination 
without any trans-shipment. And thirdly, it is requested that a 
seller “at the moment of entering into contract was aware, or 
could have been aware, of a possibility of such further forwarding” 
(Art. 481, par. 3 of the LoO). If these requirements are met, then 
the place of inspection can also be a new place of destination. It 
is considered that a buyer or a buyer’s buyer can, in a broader 
sense, determine another side place, which is situated between 
two places of destination, as the place of inspection.  

Every rule that was put forward regarding the determination of 
a place of inspection pertained to a regular inspection whereby 
visible defects can be determined. The place of determining 
hidden defects has not been determined by anything. It depends 
on the will of a buyer or on the circumstances of a case. 

6.1.3. Time of inspection of goods 

The time of inspection is a moment or a period of time when 
all activities which constitute an inspection of goods must be 
completed. Legally, this is the most complex modality of the 
process of check of (non)existence of material defects. It is 
determined by a contract in the same manner as the place of 
inspection and it is determined by dispositive regulations as well. 
In general, resolutions of dispositive regulations and of our Law on 
Obligations depend on the type of goods, type of sale and on the 
implemented rules regarding the time of complaint. They can be 
considered in terms of whether a seller was in good faith or not.

If “a seller was aware of a defect or if he could not have been 
unaware of it” (Art. 485 of the LoO), the time of complaint, and 
based on that, the time of determining defects has not been 
limited. This resolution originates from the principle that no 
one can invoke their own disallowed actions (lat. nemo auditur 
turpitudinem suam allegans- “no one shall be heard, who invokes 
his own immoral act”). In a situation when a seller was in good 
faith, then the time of inspection depends on whether a defect 
was visible or hidden. Legal- technical resolutions are particularly 
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complex in the fi rst case. Therefore, they will be examined 
separately.

If both parties are present at the delivery and an inspection can 
be conducted at the time of delivery, then the parties or other 
entities of an inspection must conduct an inspection immediately. 
This resolution is based on the rules regarding a complaint, stated 
in Article 481, paragraph 2 of the LoO. The act of conducting an 
inspection “immediately” is a legal standard indeed. Its content 
depends on business customs and on particular conditions of 
delivery in a particular case. It is obvious that the time of delivery 
and the time of inspection do not have to coincide, as the last 
tranche of goods must be checked once a delivery is made.  

If a seller does not fulfi l the obligation to invite a buyer to 
participate in the delivery and inspection, or if an inspection cannot 
be conducted at the time of delivery which was not due to fault 
of parties, then a buyer must conduct an inspection “as soon as 
this is possible according to regular course of events” (Art. 481, 
par. 1 of the LoO). This means that, without any unnecessary 
delays, a buyer must approach an inspection and complete 
the inspection within a time frame that another individual, of 
the same position as a buyer would have it completed with an 
infl uence of a skilled businessman. “A regular course of events” is 
regarded objectively here. Apart from business customs and the 
conditions of a business, the content of illustrated legal standards 
particularly depends on the type of goods. The fi nal perspective 
of a relevant resolution with regard to the time of check shall 
depend on whether it is a check of quantity or quality. Specifi c 
demands of the quality check can lead to a situation when the 
term “as soon as” is interpreted so as to mean from the time the 
goods were delivered to a buyer’s warehouse. 

With a distant sale of generic products, the rule is that the time 
of inspection is related to the time of delivery. Thus, comparative 
law stipulates “that almost generally accepted rule is… that in 
such cases, the control of goods is conducted before they are 
handed over to a transporter”.510 The same resolution exists in 
our system. It has been confi rmed by rules stipulated in Usance 

510 Ibid., pp. 124-125.
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74 regarding the place of delivery in a situation when there 
is a dilemma between the place of dispatch and the place of 
destination. 

In a situation of reforwarding, “the inspection of goods may be 
postponed until their arrival at the new place of destination” (Art. 
481, par. 3 of the LoO). A buyer or a buyer’s buyer has the 
right to conduct an inspection even prior to this. However, if an 
inspection has not been conducted prior to this, then a buyer or a 
buyer’s buyer is obliged to approach the inspection “as soon as” 
the goods have arrived to the fi nal destination.

Listed inspection deadlines can be extended in two cases. The 
fi rst case would be if a buyer was forced to not to use an object 
of sale due to a repair or delivery of another product, then 
the deadlines commence “from the moment of delivery of the 
repaired goods, of delivery of other goods, of replacement of 
spare parts, and the like” (Art. 483 of the LoO). The second case 
would be if an inspection cannot be conducted due to a seller not 
having submitted the necessary documents, then the deadline is 
postponed until the receipt of documents. According to Usance 
138, in that case, a buyer ought to “warn a seller to deliver 
particular documents without any postponement”. This rule does 
not apply only in a case when there is a matter of perishables.511

All illustrated resolutions apply to a situation when a “routine 
inspection” is conducted, i.e. when visible defects ought to be 
concluded. If there is a case of hidden defects, then the deadline 
to conduct an inspection is the preclusive period to fulfi l the 
buyer’s rights based on it. The preclusive period lasts for six 
months once the goods have been handed over, delivered, 
“except for when a longer deadline has been set by a contract” 
(Art. 482, par. 2 of the LoO).

6.1.4. Method of inspection of goods

The method of inspection encompasses all types of activities and 
their modalities which a subject of inspection ought to perform 

511 Ibid., pp. 126 and 138.
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in order to reach a relatively safe and legally relevant attitude 
regarding whether the material defects exist or not. According 
to aims, the method of inspection is divided into: a method 
of inspection which aims at determining the quantity and the 
method of inspection which is aimed at concluding the quality. 
According to the scope, the method of inspection can be complete 
or partial, “which often does not depend on the will of contracting 
parties, but rather on the nature of goods in question”.512 With 
consecutive deliveries, an inspection should be conducted 
separately for every portion.513 The method of inspection is a 
complex instance. It can be regarded as a technological process, 
commercial procedure or legal action. The last two aspects will 
be referred to as a social procedure and they will be discussed 
about at the same time, as separating economic and legal aspects 
whilst conducting an inspection is not possible. Legal sources for 
the method of inspection are quite numerous. The contract is in 
the fi rst place. Then there are dispositive regulations, General 
Usances, special usances and business customs.   

Technological processes of check should be carried out fi rst as 
it is agreed upon explicitly. Any results found in any other way 
would not be legally relevant, regardless of their persuasiveness 
and authenticity. Nothing has been stipulated regarding this 
aspect of check in Law on Obligations or in other legislations and 
sources of comparative law. However, the General Usances pay 
a close attention to them.  

According to Usance 115 “determining the quantity of goods is 
performed by weighting, measuring or by counting”. To apply 
any of these methods, it is necessary that the quantity, stipulated 
in a contract, has already been determined in a particular way.514 
An essential requirement, stipulated in Usances in regards 
to determining the quality is that the applied method must 
be “reliable” (Us. 147). Technological processes which meet 
this requirement are exemplifi ed as following: a professional 

512 Ibid., p. 130.
513 Kapor, V. and Carić, S. (1987) op. cit., p. 155.
514 Toroman, Marija (1975) Vrste i modaliteti ugovora o kupovini i prodaji [Types and Modalities of Sales Contract and Contract of 

purchase], Beograd: Institut za uporedno pravo - Savremena administracija, points out that the frequency of the application of this way 
of contracting and conducting a quantity control ‘has led to this process of becoming a specifi c modality of sales contract and contractof 
purchase of movable goods‘. The defi nition can be found on p. 75 while the analysis of specifi cation can be found on pp 76-82. 
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inspection, making comparison to a sample, a chemical analysis, 
physical measuring, taking a sample. If the goods are delivered 
in their original packaging, then the technological processes are 
applied only to conclude the state of the package (Us. 148).  

Social procedures applied for conducting a check of the existence 
of material defects are very complex. First of all, they are regulated 
by a parties’ agreement. This can be done either by a contract 
or during an inspection, in most cases, during a contradictory 
inspection. This resolution has a value in comparative law. If 
special usances or standards are applied, then the particular 
procedure, stipulated in them will be applied.515 The check will be 
conducted according to dispositive regulations if these sources 
do not exist. 

According to Article 481, paragraph 1 of the LoO, an inspection 
must be conducted in ‘the usual way’. The usual way is determined 
in accordance with the customs of the place of inspection, business 
customs of a particular trading branch, the nature of goods 
and the circumstances of check. Therefore, this legal standard 
should always be carefully incorporated with factual elements 
of the content. General Usances regarding transportation of 
goods stipulate a committee review as a method of inspection. 
In a case when it is usual, it can be regarded as a method of 
inspection of material defects in accordance with the Law on 
Obligations. 

General Usances suggest the application of the method of check 
of quantity by a committee review for situations when there is 
a dispute regarding a quantity between one contracting party 
and a transporter or a freight forwarder and when a quantity is 
checked in a warehouse by one party without the presence of 
another partner (Us. 128). With a quality check, a committee 
review is a priori regarded as reliable (Us. 147). All other matters 
in both cases are regulated by a content of the committee record 
(Us. 129 and 149). There are no essential differences between 
the implemented resolutions, and hence they will be illustrated 
altogether. 

515 Vilus, J. (1970) op. cit.,  p. 131.
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A committee is formed by a party which is the subject of 
inspection. It is useful that it does this by its resolution. There 
is no limit to the number of members of a committee, but their 
attributes and relations with contracting partners must be 
indicated in the record. It is recommended that the committee 
consists of unprejudiced individuals and that, if possible, court 
experts are also members of it.516 Thereafter, the goods are 
identifi ed, technological processes are determined and then they 
are interpreted. Every action is recorded. Then, the results are 
determined. In the end, a committee record is drawn up and it 
ought to be signed by both parties, i.e. their representatives, 
members of a committee and certain witnesses. If members of 
a committee are not unanimous in regards to a certain matter, 
then the minority can state their opinion or refuse to sign in the 
record. Supporting effect of such a record is weakened.      

Parties can regulate the payment costs of the examination by 
a contract. If this has not been done, then the rules of General 
Usances stipulated for the expenses of determining a quality 
shall be applied (Us. 139). If the check is conducted in a seller’s 
warehouse, then a buyer is obliged to make a necessary work 
force and assets available to a buyer without any fees, i.e. on a 
buyer’s account. In other cases, a buyer is responsible for the 
costs of inspection as an entity that is held liable to conduct it. 
However, there is one exception. If faults have been found during 
an inspection for which a seller is held responsible, then a buyer 
can ask for a reimbursement for the costs for the identifi cation 
of them from a seller.     

6.2. Admission of delivery

The admission of delivery or “the handover of goods”517 is a 
system of factual and legal actions, which a buyer must take, 
in accordance with a contract, in order for a seller to deliver 
the goods and transfer the right of ownership over them. Just 
like a delivery, an admission of delivery comprises of at least 

516 Us. 129. and Vilus, J. (1970) op. cit., p. 133.
517 Us. 70 and Art. 519 of the LoO.
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one factual and one legal action. The obligation towards the 
admission of delivery is complex. “The admission of goods 
consists of undertaking necessary actions in order to enable the 
handing over, including the carrying away of the goods.” (Art. 
519 of the LoO). A similar defi nition can be found in Usance 70, 
paragraph 2.

The obligation towards an admission of delivery exists only if 
the goods have been delivered in accordance with a contract. 
In that moment, the admission of delivery shall be completed. 
A buyer’s obligation towards a receipt is partial in a case when 
a successive handover of particular portions is made and when 
only one part of goods has material defects, and the quantity 
does not represent an essential element of a contract. Fulfi lling 
the obligation towards a receipt does not mean a loss of the right 
to repair damages caused by the existence of hidden defects on 
goods. 

6.3. Payment of the price

A payment or pay-out is the basic518 and most important519 
obligation of a buyer. Its completion is the main reason, the cause 
why a seller concludes a contract. By analogy with a delivery, it 
can be defi ned as a system of factual and legal actions which a 
buyer must take in accordance with all relevant sources in order 
to hand a sum of money determined by a contract to the seller, 
and transfer the strongest, ownership right over it to him. Even 
though it consists of a handover of money, the responsibility 
to pay is complex. Payment of the price is, with no doubt, a 
contractual obligation of a buyer. Along with that, according to 
the legal regime of a price in a sale of a business right, the price 
can be determined as a natural constituent of a contract.   

Legal sources which regulate the obligation to pay are numerous. 
In the fi rst place are coercive regulations, the regulating subject 
of which is monetary, credit and debit system. In the second 

518 Kapor, V. and Carić, S.  (1987) op. cit., p. 144.
519 Draškić, M. (1987) op. cit., p. 230.
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place is a sales contract. Dispositive regulations shall be applied 
if a sales contract does not regulate this responsibility. In 
our country, these are: The Law on Obligations and General 
Usances, unless they had been declared null and void by a 
later regulation. The resolutions of contracts and of dispositive 
regulations are amended by coercive norms of particularly special 
laws. 

The content, the subject of obligation to pay is not identical to 
the price. The obligation to pay, typically, is greater than the 
price itself as other expenses are included in it, initially various 
transportation costs. The price is an essential, but not the only 
element of a calculation. According to comparative law520 and 
our law, if nothing has been agreed then one must pay for the 
net weight of goods without a discount (Us. 160). Therefore, if 
one wishes to use a discount- a deduction of the price due to 
an immediate cash payment- a buyer must arrange it or rely on 
the business customs. “A discount is usually agreed upon in a 
case of a sale involving a short-term credit”.521 The requirements 
whereby a packaging is not paid for have already been discussed 
about. However, if a contract contains a clause “gross for net 
weight”, then a buyer is obliged to pay for the packaging at the 
price of goods (Us. 161). 

A buyer is only to pay exceptionally for the transportation costs 
which occurred prior to the place and time of delivery. Such a 
responsibility must be agreed upon or stipulated by the usances. 
Hence, a buyer is responsible for customs duties on imports, other 
import duties and the costs of customs clearance, regardless of 
the place of delivery possibly being in the country, rather than 
on the border (Us. 164). Furthermore, a buyer pays for the costs 
of provision of and legalisation of a certifi cate of the origin of 
goods even when a seller is obliged to do this (Us. 169). A buyer 
pays for any other transportation costs (‘dependent costs’) from 
the place and time of delivery. If an effective payment of those 
expenses is made by a seller, then the necessary amounts must 
be paid in advance, upon his request (Us. 171).    

520 Art. 28 of the SGA, Art. 380 of the GCC, Art. 212, par. 2 of the SCL.
521 Draškić, M. (1987) op. cit., p. 235.
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A buyer defrays the costs of payment. The exceptions to this 
rule have been particularly determined and they pertain to those 
costs which occur due to a change of a place of payment caused 
by seller’s actions (Art. 320, par. 3 of the LoO). Along with the 
cost, a buyer takes the risk of payment. It is considered that this 
risk pertains not only to a security of money but also to all cases 
which impede a regular payment.522  

Payment of the price, by its nature, is a monetary obligation.523 
Hence, in the Law on Obligations, it is regulated foremost by 
general rules regarding this type of contractual responsibilities, 
and thereafter by specifi c norms which only apply to a sales 
contract. As there are not many special resolutions, it is necessary 
to refl ect on the general rules which directly apply here.  

Paying the price under a sales contract is subject to a principle of 
monetary nominalism: “when an obligation has a sum of money 
as its object, then a debtor is obliged to pay for the number 
of currencies in accordance with the obligation, unless the law 
stipulates differently” (Art. 394 of the LoO). The law does that! 
Clauses regarding a change of price have already been illustrated 
(a sliding scale, an index scale). Apart from these, there are 
other instruments whereby a price can be adjusted to a real 
value. Besides the general institutes, there is a clause regarding 
changed conditions (Art. 133-136 of the LoO), and the excessive 
damage (Art. 139-140 of the LoO). However, clauses regarding 
the gold and currency, as a principle of valorism are not allowed. 
They are rendered null and void- it is considered that they are 
not stated in a contract.524   

The next group of general rules applies to the methods of fulfi lling 
obligations. An obligation is fulfi lled by a buyer personally or by a 
buyer’s representative. A payment is made to a seller, an entity 
a seller delegates beforehand or to a subject delegated by court. 
A payment is valid if it is made to a third party, that has not 

522 In German Law, a buyer is not held liable for a delay in the transfer of a shipment. Review a comperative review at Draškić, M. (1987) 
op. cit., p. 240.

523 Perović, S. (1980) op. cit., p. 94: “Monetary obligations are those which directly pertain to a sum of money, the subject of which is 
expressed by an act of delivery of money”. A detailed analysis of the regime of these obligations can be found on pp. 94-105.

524 Ibid., pp. 103-105.
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been delegated beforehand if a seller had approved of it either 
explicitly or tacitly (Art. 305 of the LoO). The obligation to pay is 
performed along with an attention of a skilled businessman (Art. 
18 of the LoO) and as a whole (Art. 310 of the LoO). However, 
due to monetary obligations being divisible, a seller is obliged to 
accept a partial payment (Art. 310 of the LoO).  

The following group of rules pertains to places and times of a 
payment. It is directly applied to paying the purchase price (Art. 
320 and 318 of the LoO). Hence, they will be illustrated within 
relevant sales sub institutes. One more rule ought to be pointed 
out here. A buyer can always discharge obligations prior to the 
payment date. In that case, a buyer is authorised to deduct a 
discount from the debt, if that arises from a contract or customs. 
As we are dealing with a Business Law of sale, it can be asserted 
that a buyer is always entitled to a discount. The provision 
whereby a buyer waives his right to pay prior to the payment 
date is rendered null and void (Art. 398 of the LoO). 

Lastly, when there is more than one contract and more than one 
obligation between buyer and the same seller, and if a buyer 
cannot discharge all obligations, then the order of the discharge 
of them depends foremost on the agreement among a debtor 
and creditor. If an agreement has not been made, then the legal 
order of billing is applied (Art. 312 of the LoO). Thereby, one 
ought to take into account that the Law on Financial Operations 
is very strict towards an insolvent debtor and towards debtor’s 
creditors. As according to a contract, the claims and debts fall 
under “other obligations”, they are the fi fth to be paid for (Art. 
15 of the LFO). 

There are only three parts of the Law on Obligations which are 
dedicated to specifi c resolutions regarding the payment of a price 
(Art. 516-518). However, the association of norms regarding the 
method, place and time of payment of a delivery525 and a number 
of factual situations, which require a particular interpretation 
lead to a very complex legal regulation of this buyer’s obligation. 
Therefore, it will be illustrated by modalities of methods, time 
and place of payment.

525 Draškić, M. (1987) op. cit., p. 238 discusses „the principle of reciprocity“ between the place of payment and the place of delivery. 
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6.3.1. Method of payment

A method of payment can be defi ned as instruments of payment 
and actions related to them, and the entire system of actions 
which a buyer must take in order to fulfi l the obligation of payment 
in accordance with a contract and coercive fi nancial regulations. 
A method of payment differs from securing the payment. It 
consists of providing a seller with fi nancial instruments suitable 
for a fast and safe payment or of offering real ways of securing 
with the same attributes, from which a seller is authorised to pay 
for, if the obligation to pay is not fulfi lled in accordance with a 
contract. Securing the payment can be made by a delivery of a 
bill, a bank guarantee or in any other way which is in accordance 
with the law (Art. 17 of the LFO). 

Instruments of payment are means, whereby a reconciliation of 
monetary obligation is fulfi lled in accordance with the regulations 
regarding payment and business of securities. Apart from paying 
by instruments, a business entity can pay for the joint obligations 
by offset, cession and by assignment in accordance with the law 
whereby these relations are regulated. Usance 188 suggests 
putting ‘money on a current bank account of a creditor in a bank 
which stationed in the country’ as the fi rst method of payment. 
However, according to the Law on Financial Operations, cash 
does not hold a position of a preferred instrument of payment, 
as business entities are obliged to make ‘ cash transactions by a 
bank transfer’ (Art. 9 of the LFO). 

The second group of instruments of payment consists of so-
called instruments of remittance.526 The Law on Financial 
Operations place a transfer order in the fi rst place (Art. 12 of the 
LFO), whereby it is dictated to a bank to make a remittance to 
a seller’s account. Moreover, usances regulate a payment made 
by a crossed cheque or credit cheque (‘credit transfer’) and by a 
cheque slip (Us. 189 and 196). It is noteworthy that a post slip 
also falls under this group of instruments. 

526 Antonijević, Zoran, Petrović, Milan and Pavicević, Božidar (1982) Bankarsko pravo [Banking Law], Beograd: Savremena administracija, 
p. 128.

A method of payment can 
be defi ned as instruments 
of payment and actions 
related to them, and the 
entire system of actions 
which a buyer must take in 
order to fulfi l the obligation 
of payment in accordance 
with a contract and coercive 
fi nancial regulations.

Securing the payment 
consists of providing a seller 
with fi nancial instruments 
suitable for a fast and safe 
payment or of offering real 
ways of securing with the 
same attributes, from which 
a seller is authorised to pay 
for, if the obligation to pay 
is not fulfi lled in accordance 
with a contract.

Instruments of payment 
are means, whereby a 
reconciliation of monetary 
obligation is fulfi lled in 
accordance with the 
regulations regarding 
payment and business of 
securities. 



Trivun · Silajdžić · Mahmutćehajić · Mrgud450

BUSINESS LAW 

Securities make the third and signifi cant group of instruments of 
payment. The deadlines for payment are regulated by any type 
of trading effect (Us. 190) and by a blank bill of exchange (Us. 
191). Taxes and expenses related to the issuance of securities 
as instruments of payment or security are paid by a buyer (Us. 
192).   

Fourthly, a payment can be made by a letter of credit (Art. 1072-
1082 of the LoO). A letter of credit is an abstract legal action 
according to which, based on a contract with a buyer, an issuing 
bank obliges to a user, i.e. seller to “pay out a certain amount 
of money if requirements set forth in an order to open a letter 
of credit have been met by a set time and date” (Art. 1072 of 
the LoO). There are three things that ought to be pointed out 
in regards to this instrument of payment: a buyer is obliged 
to enter into a contract with a bank to open a letter of credit 
according to the requirements of a sales contract, a bank takes 
on an obligation towards a seller by an unilateral abstract legal 
action, seller’s right is conditioned by meeting the requirements 
set forth in a letter of credit but not set forth necessarily in a sales 
contract. Relations between a bank and other entities involved 
in the business of a letter of credit are stipulated by the Uniform 
rules and customs regarding documentary letters of credit, dating 
1993, latest revision, dating 2007. These rules of the International 
Trading Chamber in Paris have a universal implementation, and 
banks adhere to them as an essential regulation.   

Lastly, a payment can be made by instruments of accounting. 
The Law on Financial Operations mentions only the offset or 
compensation (Art. 12, Par. 12), but other instruments are 
not excluded: cession-related (Art. 436-445 of the LoO) and 
assignment-related. 527

According to various attributes of a sales contract and specifi c 
criteria of the obligation to pay, four signifi cant types or modalities 
of method of payment can be identifi ed. First of all, the rules of 
payment and instruments according to which a payment is made 
are adjusted to a one-off delivery, and the need for a payment 
to be made as a whole and instantly. If nothing in particular has 

527 Ibid., pp. 128-129.
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been agreed or if nothing arises from a business, then “in case 
of consecutive deliveries, a buyer is obliged to pay for the price 
of every delivery at the moment of a handover” (Art. 518 of the 
LoO). If in such contracts, a buyer has paid a deposit to a seller, 
then ‘the initial deliveries are paid off from a deposit, if nothing 
has been agreed’ (Art. 518, Par. 2 of the LoO).  

Secondly, if the rule regarding the concurrence of delivery and 
payment is considered, then it can be concluded that a buyer is 
obliged to pay for the price once there was a possibility to examine 
a product (Art. 475 of the LoO). The exception to this type of 
payment exists in a situation when a payment has been agreed 
to be made along with the delivery of documents (D/P). “With 
this type of payment, a buyer is obliged to fulfi l the obligation to 
pay for the price as soon as the documents regarding the goods 
have been made available”,528 that is, even before a buyer had an 
opportunity to examine a delivered product. There are two sub-
categories of this type of payment: a payment with documents 
and a documentary letter of credit.529 

The third type of a method of payment is the one which is 
performed by cash on delivery.530 In a head offi ce or in the place 
of delivery, a buyer has a possibility to receive the goods once 
the price and costs of transportation, which a buyer is liable for, 
have been paid for to a post offi ce or a carrier. In the economy, 
the cash on delivery related to a payment made to a carrier 
dominates and hence the abuse of this modality is fewer than 
with a civil sale by cash on delivery through the post offi ce.    

The fourth type of a method of payment exists in a case of a 
dispute regarding a price. A buyer who has objections only to 
some point of an invoice must pay for the costs of a dispute. A 
seller cannot refuse the receipt of those payments (Us. 204). If a 
seller refuses objections to certain points or to the entire amount 
of an invoice, then a buyer is authorised to ask for a deposit on 
the cost of a dispute with an authorised court (court deposit) 
once the buyer has received a notifi cation of refusal to objections. 

528 Draškić, M. (1987) op. cit., p. 241 and Us. 183.
529 Ibid., p. 241.
530 Kapor, V. and Carić, S. (1987) op. cit., p. 146 refer this sale to a sale with an advance  payment.
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A deposit is valid until the dispute is resolved, regardless of the 
method whereby it would be performed. A buyer must notify 
a seller of a made deposit. With a deposit of the money, the 
payment is considered made to the extent of a placed amount 
(Us. 205). Hence, a buyer does not owe any interest rate towards 
it even if a buyer has lost the dispute. 

6.3.2. Time of making a payment

The time of payment is the moment or the period of time within 
which all the actions that comprise an obligation of payment 
must be completed. With regard to specifi city of monetary 
obligations, there is “a moment”, i.e. a day when the payment 
must be made. In terms of “a period”, this is duration of time 
from the commencement until the fulfi lment of the obligation to 
pay. With consecutive deliveries, this fulfi lment is determined for 
every portion separately.

In our law, the time of payment is determined, fi rst of all, by 
a contract (Art. 516, Par. 1 of the LoO). If it has been set by a 
date, then the payment must be made by the close of business 
on that day of the institution which makes a payment. If the 
payment has been set by a deadline, then the limits of it are 
determined by general rules (Art. 77 of the LoO). Specifi c rules 
exist in situations when the time of payment is related to the time 
of delivery. There are situations when the payment is agreed to 
be made before a delivery, concurrently with a delivery and after 
the handover of goods. 

The payment which occurs before a delivery, beforehand, is 
typically agreed explicitly and precisely, as it represents a deviation 
from the principle of concurrence of the fulfi lment of contractual 
obligations. If a deadline for a payment before a delivery has not 
been arranged, then the payment must be made within eight days 
of the day a contract was concluded the latest (Us. 182). Once a 
payment was agreed before a delivery, a sales contract can but it 
does not have to have elements of a pre-paid business.531   

531 Toroman, M. (1975) op. cit., p. 178: a sale with a subscription represents a contract “whereby a buyer is obliged to pay to a seller…for 
the price before the product is received…”.
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Due to a concurrence of delivery and payment being an essential 
dispositive rule in this fi eld, it is rarely agreed explicitly. Business 
customs often bond these two moments once “a payment with 
an invoice” is agreed.532 Apart from that, an indirect agreement 
of concurrence of delivery and payment by stipulating a 
documentary delivery is found in practice.

A back payment is based on the explicit or tacit agreement among 
parties and it is made once the time that a buyer had been given 
for an examination of goods has passed. In this case, a seller 
grants a credit to a buyer. Granting a credit is made for the entire 
amount of the claim. In theory, a seller asks for a security of such 
credits, i.e. a security of payment. 

If the time of payment has not been agreed, then it is governed 
by the dispositive regulations. Unlike the resolution illustrated in 
the Comparative Law,533 our Law on Obligations suggests that 
the payment is made within the timeframe which was set by 
business customs (Art.516, par. 2). The state of the General 
Usances being rooted in our business practice and the rationality 
of the Usance 177 provide foundation for a standpoint that in this 
case, a payment should be made within eight days from the day 
the goods were delivered, i.e. the invoice was delivered, if a buyer 
has received the goods before the invoice. If the standpoint that 
the resolution of the General Usances has become a business 
custom has not been accepted, then the dispositive norm is 
applied, according to which a price is paid for ‘at the moment…
the handover of goods is made’ (Art. 516, par. 2 of the LoO). Both 
of the dispositive rules are conditional. They will be applied if the 
principle of concurrence of delivery and payment has not been 
infringed. If that is the case, a buyer can refuse or postpone the 
payment (Art. 475 of the LoO, Us. 177, par. 3). Rarely, a buyer is 
not authorised to postpone a payment by a recall to an obligation 
and/or right to examine the goods, if the delivery was made with 
the handover of documents which, thereby, deprives a seller of 
his right to dispose of goods (Us. 177, par. 3). 

532 Draškić, M. (1987) op. cit., p. 238.
533 Ibid., pp. 236 - 238.
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The time of payoff is the moment when the payment is considered 
to be made. It depends on the method of payment, in general, 
and on the instruments of payment particularly. Payment made 
cash in considered made once a buyer gives the owed amount 
of money to a seller or puts it on a seller’s bank account. 
Putting money on an account is made by a credit transfer 
(Us. 188).  

When a payment is made by instruments of remittance through 
a bank (a request for transfer and a crossed cheque or credit 
transfer), the payment is considered to be made once the parties 
agree upon it. If there is no agreement among parties, the debt 
is settled when as bank or another entity which takes account 
of a seller’s account “receives a monetary remittance, in favour 
of a creditor or a request (credit transfer) of a debtor’s bank, 
i.e. organisation which approves of the amount indicated in a 
request for a creditor’s account” (Art. 318, par. 1 of the LoO). 
The stylisation of Usance 189 regarding a payment being made 
by putting the maintenance on a bank account by means of a 
credit transfer is summarised by this resolution. Hence, two basic 
situations are found here. In the fi rst situation, a seller and a 
buyer have accounts in the same bank, and thus the payment is 
made once a buyer puts in a request with a bank, providing that 
a buyer has got enough money in the account. In other situation, 
it is not enough if a buyer put a request in with a bank. In order 
for a payment to be considered as made, it is necessary that a 
buyer’s bank delivers a request for transfer to a seller’s bank. 
A buyer is held responsible for the consequences of a possible 
delay of the bank.    

In terms of the payment through a post offi ce, in Article 318, 
paragraph 2, the LoO refers to the rules of the Usance 181. If 
the payment through a post offi ce has been agreed, then the 
obligation is considered to be fulfi lled once a debtor pays for the 
amount of the obligation to the post offi ce. If such a method of 
payment has not been agreed, then the obligation will be paid 
out once “a creditor receives a monetary remittance” (Art. 318, 
par. 2). For the sake of a buyer not being in delay without one’s 
fault, it is considered that this rule ought to be interpreted as 
such that the time of payment is the time when a post offi ce 
offers a pay-out to a seller in accordance with a regular course of 
events. The same resolutions pertain to a payment by a cheque 
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slip, in which case a post offi ce does not have to be the transferor 
of money (Art. 318, par. 3 of the LoO). 

The payment by securities is considered to be conditionally made 
once they are transferred to a seller in a way which has been 
agreed and which has to be in accordance with the rules of 
transfer of particular trading effect. The liability is fi nally fulfi lled 
once the transferred documents are honoured. If the debt is not 
settled in time by the submittal of documents, even two days 
upon a receipt of a seller’s notice, then a seller can request of a 
payment to be made in cash with recognition of a discount (Us. 
190).

Paying by a letter of credit is considered to be made once a bank 
has issued a letter of credit in accordance with the conditions of 
a contract.

The time of payment with reconciliation of obligations by 
compensation, cession or assignment is determined according 
to the rules of the Law on Obligations, which apply to the above 
instruments. The moment when a payment was made is the 
moment when a seller has become a creditor by claim, i.e. the 
moment when a seller’s obligation towards a buyer has ceased 
to exist or has decreased. 

6.3.3. Place of payment

A place of payment is the location or locality where all activities 
which comprise the obligation of payment must be performed. 
By analogy with the place of delivery, it can be considered in 
a broader and narrower sense, but in terms of this liability, 
that division does not have any legal signifi cance. There are 
three principles which regulate the determination of the place 
of payment. The fi rst one is that the monetary obligations are 
achievable, i.e. fulfi lled at the head offi ce of a creditor (Art. 320, 
par. 1 of the LoO). If the payment is made by a credit transfer 
or any other billing method, then this principle is specifi ed so 
that the place of payment is determined as “head offi ce of an 
organisation where a creditor’s fi nancial maintenance is recorded” 
(Art. 320, par. 2). The second principle is noted in this resolution: 
the place of payment is under a great infl uence of a resolution 
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on the method and time of payment. Finally, the principle of 
reciprocity indicates that “the place of payment is determined by 
the place of delivery…”.534   

Our law follows the continental systems. First of all, the price must 
be paid for at the place which is determined by a contract (Art. 
516, par. 1 of the LoO). If the contract does not state anything 
about this matter, then the place of payment is determined 
according to the business customs (Art. 516, par. 2 of the LoO). 
In the case of a lack of a rule of business customs, the payment 
is made “at the place where the handover of goods takes place” 
(Art. 516, par. 2 of the LoO). Finally, “if the price does not have 
to be paid for at the moment of a handover, the payment is 
made in the residence, i.e. the head offi ce of a seller” (Art. 516, 
par.3 of the LoO). Therewith special rules regarding payment of 
the purchase price are drawn back to the general legal regime of 
reconciliation of monetary obligations. General Usances further 
elaborate this resolution. If a creditor has more than one head 
offi ce, i.e. more than one business units, then the payment is 
made at the head offi ce from which the offer was sent, i.e. which 
performed the acceptance. However, if it is quite clear from a 
contract or circumstances of business “from which creditor’s 
head offi ce the delivery would be made, then the payment will 
be made at that head offi ce” (Us. 174).

Parties can always change the place of payment by an agreement. 
However, the method of payment allows for a creditor to offer 
an authorisation for a unilateral change of the place of payment. 
Article 320, paragraph 3 of the LoO is clear. A creditor can change 
the head offi ce in the period between the conclusion of a sales 
contract and the fulfi lment of the obligation to pay. A creditor 
is also authorised to request for a payment at the new head 
offi ce. And fi nally, the increase in expenses of the fulfi lment “falls 
under” a creditor, i.e. a seller. It is believed that these resolutions 
are analogously important even in situations when an institution 
where the payment was made, i.e. a seller’s bank has changed 
its location. Lastly, the LoO does not exclude the implementation 
of Usance 175, paragraph 2, according to which, these principles 
are valid even when a creditor requests for a payment to be 

534 Ibid., p. 238.



SALES CONTRACT

CHAPTER 10 457

made onto a third party’s account. Cost savings are in the favour 
of a seller. 

7. OBJECTIONS
Objections, in the broadest sense, can be considered as 
statements of the contracting creditor, buyer or seller, by 
which the debtor is referred to the fact that the contract is not 
considered performed, i.e. that is not considered duly performed. 
In our law and in the Comparative Law, the objections are 
called complaints, i.e. notifi cations of defects. They are directed 
towards: a reliable conclusion of facts, an incitement of a debtor 
to fulfi l a liability or to fulfi l it orderly, protecting the right to 
amend damages and a non-judicially resolution of disputes. Out 
of all above listed functions, protecting the right to compensation 
is the most important.

An objection of unfulfi llment of improper fulfi lment can be made 
due to an infringement of every liability. A buyer and a seller 
can make objections. The most important objections made by 
a buyer are those which are made due to: a delay of delivery, 
non-compliance with a guarantee that a product does not have 
any material defects and infringement of a guarantee that a 
transferred right does not have any legal defects. In terms of a 
seller, the most important objection is due to a delay of a buyer 
in paying the price. 

7.1. Complaint about material defects

A complaint about material defects is a legal action, a statement 
by which a buyer notifi es a seller that the delivered goods have, 
according to his examination and opinion, a specifi c material 
defect and by which he informs a seller about his intention to 
use the rights which belong to him on that basis. In other words, 
a complaint is a notifi cation to a seller of an unfulfi lled obligation 
to ensure that a product does not have any material defects.

A complaint about material defects represents a buyer’s obligation. 
A complaint is closely related to the obligation to ensure that the 
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goods do not have any material defects. Besides, it represents 
a requirement to protect the right to compensation of damage. 
Therefore, it is logical that giving this notifi cation classifi es as a 
regular constituent part of a contact. If they desire, parties can 
exclude the responsibility to advertise explicitly or tacitly, but 
undoubtedly from a contract, i.e. they can amend its modalities. 
If they do not do so, making a complaint exists in a contract 
as an responsibility of a buyer and in the manner whereby it 
is stipulated by the Law on Obligations. Modalities of complaint 
and of making a complaint are numerous. They will be examined 
through the following three: the method, place and time.

7.1.1. Method of complaint

A complaint is given by a buyer directly or by a buyer’s authorised 
proxy. As proxies in economy, in theory, there are subjects that 
have concluded a contract with a buyer in regards to performing 
some duties in the fi eld of services of transport of goods (a freight 
forwarder, transporter, a trading representative) 535. A complaint 
is made to a seller or a seller’s proxy. The individuals who are 
authorised to make or receive a complaint can be especially 
determined by a sales contract.

The content of a complaint is very complex. Article 484 of the 
LoO relates to a business practice and international regulation 
rather than to the Comparative Law. Therefore, it provides a 
basis for the division of all elements of the content of a complaint: 
essential and nonessential. In a complaint “a buyer is obliged to 
describe a defect in details and to call for a seller to examine the 
product” (Art. 484 of the LoO).

The fi rst important element of the content is a detailed description 
of a defect. This means that the description of a defect must be 
accurate and clean,536 precise enough to allow for a seller to 
form a standpoint regarding a possible adequacy and severity of 
a complaint. To what extent a detailed specifi cation of defects 
will be made, is the matter of particular circumstances: starting 

535 See Vilus, J. (1970) for more details op. cit., p. 165.
536 Ibid., p. 166.
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with the expertise of a buyer, along with the nature of goods and 
defects, to the speed of the completion of the entire process? The 
functions of a complaint require that it also incorporates a contract 
according to which the goods in question had been delivered. 
A general complaint does not have any legal consequences as 
none of the aims for which a complaint was made, could not be 
accomplished. A general statement that the goods have material 
defects which would have an attribute of a complaint, would put 
a seller in an unequal economic and legal position.

The second element of the content without which a complaint 
cannot exist is a recall to a seller to examine a product in order to 
make sure that the complaint is justifi ed indeed. This constituent 
is dictated by functions of a complaint. In order for them to be 
accomplished, a recall must be accurate and made in accordance 
with business customs. A seller can send a proxy to conduct an 
examination of a product.

All other elements are not essential. Even though they depend 
on the nature and the circumstances of business, some of them 
are, however, typifi ed. First of all, “courts have a standpoint that 
a complaint must show that a buyer has made a complaint with 
an intention to use one of the rights, authorised to a buyer in 
regards to the goods which are not identical”.537 These rights do 
not have to be specifi ed in our law. However, if a buyer does that, 
then a buyer has used an option and cannot unilaterally change 
the claim later. Lastly, in theory, documents and evidence, 
which a buyer disposes of, are included in a complaint. Original 
documents should never be submitted with a complaint.538

If the method of sending a complaint has been agreed by a 
contract, then only the objection which has been conveyed in 
accordance with a contract will be valid. The Law on Obligations 
instigates a registered letter and telegram as a “reliable method” 
of sending a complaint. If it has been used, “it is considered 
that a buyer has fulfi lled the obligation to notify a seller” even if 
a seller does not receive a complaint or receives it with a delay 
(Art. 484, par. 2 of the LoO). There are two things that ought 

537 Ibid., p. 166.
538 Us. 132 and 152 request that a buyer delivers relevant documents to a seller.
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to be noted in regards to this resolution. Firstly, the theory of 
receipt is valid with complaints, unless an objection was sent in 
a secure way. A theory of sending is applied to this situation. 
Secondly, an established exception is one of the rare examples 
of positive sanctions in our law.

7.1.2. Place of complaint

The place where a complaint should be made has not been 
specifi cally regulated in the sources of law. Therefore, it has 
been left to the general rules. If the place where a complaint 
should be sent has been agreed, then only the objection, which 
was sent to that place, will be legitimate. Dispositive resolutions 
must be drawn from the general rules and from the regulation 
of methods of sending a complaint. As the theory of receipt 
has been implemented, it is quite clear that the head offi ce of 
a seller is at the same time the place where a complaint should 
be sent. If a seller has more than one business unit, then a 
complaint is sent to a place to which a contract is applicable, 
and if that is unknown- a complaint is sent to a place where 
an offer or acceptance was made. The illustrated rules on the 
place of a complaint pertain to a case when both parties had not 
participated in the inspection and to a case of sending a complaint 
“in a secure way”. However, if the parties had participated in 
the inspection and had concluded a visible defect, a complaint 
should be made at the place of inspection as an informal legal 
action.

7.1.3. Time of complaint

The time of complaint is the moment or a period of time within 
which all activities related to the notifi cation of a seller regarding a 
material defect must be completed. It represents a very complex 
modality. Its determination depends on: the seller’s good faith, a 
type of a material defect and the time of control of regularity of 
completing a delivery. Making a complaint in a timely manner is 
extremely important. The objection which was made in a timely 
manner regulates the protection of a buyer’s right based on the 
existence of material defects.
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In our law, the parties are free to set the time of a complaint by 
an agreement. If that is not done, then the resolution of the Law 
on Obligations will be applied.

If a seller was not in good faith, i.e. if he “knew or if ought to 
have known about the defect” (Art. 485 of the LoO), then a 
buyer has unlimited time to fi le a complaint. A buyer does not 
lose that right even when a buyer had missed to perform an 
action of inspecting without a delay or to complain in time. The 
period of 6 months after the delivery was made does not deprive 
a buyer of the right to complain in this case.

In a situation when a seller is in good faith, the time of a complaint 
depends on whether the defect was visible or hidden. Within 
these two cases, there are specifi c resolutions.

If both parties were present when the delivery was made and 
if the inspection was conducted at that time, then “a buyer is 
obliged to report instantly the complaints regarding visible 
defects, otherwise a buyer is deprived of the right, authorised to 
according to that”. The term “instantly” is a legal standard, which 
refers to an increased level of urgency. It practically means that 
a buyer must make a complaint as soon as a defect is noticed, 
and at the latest within a reasonable period of time after the 
time of delivery. A reasonable period of time is the period of time 
which a regular buyer needs in order to compile a complaint (Art. 
481, par. 2 of the LoO).

If the inspection is not possible to be conducted once a delivery 
was made or once a seller does not invite a buyer to participate 
in the delivery and inspection, then a buyer of an economic sale 
is obliged to make a complaint “without delay”, commencing with 
the moment when, according to the regular course of events, 
a buyer determined or could have determined the existence of 
material defects. Therefore, the commencement of the deadline 
to complain is related to the time of inspection, and its cessation 
is related to the period which is usually required to make a valid 
complaint (Art. 481, par. 1 of the LoO).

A reforwarding represents a special case here as well. According 
to Article 481, paragraph 3 of the LoO, “a buyer is obliged to 
notify a seller of defects as soon as in accordance with a regular 
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course of events a seller could have heard of them from other 
clients”. The commencement of the deadline for a complaint in 
this case is objective. A possible progress of relations between a 
client (a buyer’s buyer) and a buyer is taken into consideration, 
rather than the real time when a buyer was notifi ed of a defect.  
In this way, the liability of the delay in sending a notifi cation 
has been put on the initial buyer, rather than on a seller. The 
resolution is logical. A seller must know of the reforwarding. 
However, a seller does not choose a fi nal buyer, and in most 
cases, it is not known who might be in that role.

If s buyer received the goods according to the liability of a seller 
towards the material defects, the deadlines for a complaint begin 
from the receipt of a new product, that is, from the exchange or 
repair (Art.483 of the LoO). The equality of parties can only be 
preserved in this way in this business.

The time of complaint to hidden defects is determined by a 
subjective and objective deadline. They have to be performed 
cumulatively. A subjective deadline starts on the day the defects 
were found. Its duration in sales contracts of business law is 
determined by a standard “without delay”. The day of delivery 
is also the day when the objective deadline of 6 months starts 
within which a complaint can be made to a seller in good faith. 
The objective deadline is preclusive; a buyer’s right to amend 
damages and the procedural possibility of making a complain 
end with its cessation. Therefore, a six month period cannot be 
extended by a subjective deadline or its part in a case when a 
defect was found in the period before the objective deadline, 
which corresponds to the legal standard “without delay” had 
passed. However, a legislator allows for parties to adapt their 
contract to their specifi c needs and conditions by negotiating a 
longer objective deadline (Art. 482 of the LoO).

7.2. Complaint about legal defects

A complaint about legal defects is a statement by which a buyer 
notifi es a seller that the transferred right has not been constituted 
or has not been constituted in the scope and manner prescribed 
by a contract and by which a buyer notifi es a seller that he has 
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an intention to use some of the rights that belong to him on that 
basis. With a complaint about legal defects, a buyer warns a 
seller of the unfulfi llment of the obligation to ensure the attribute 
of a transferred right of ownership. In principle, this complaint 
represents a liability of a buyer (Art. 510 and 509 of the LoO). 
Cases when a buyer is not obliged to complain are specially 
stipulated by the Law on Obligations. If a complaint must be 
made in order for a buyer to protect the rights, then s complaint 
represents a regular constituent part of a contract. 

The modalities of a complaint about legal defects are the dame 
as with the complaint about material defects. The specifi cations 
of legal defects and individual visible repairs of damage, when 
there are any, have led to some particular resolutions. Further 
illustrations will be a discussion about them. 

The fi rst deviation of the regime of a complaint about legal 
defects from the rule on a complaint about material defects is in 
the content of a complaint. The nature of legal defects is such 
that their evidence is regularly provided by a third party, the one 
who claims to have a stronger right to the sold product than a 
buyer. Hence, the responsibility of a buyer towards specifying 
legal defects is stricter. A buyer must notify a seller of at least a 
request of a third party purely. A stylisation of Article 509 of the 
LoO is such that it allows one more particularity: a buyer must 
decide upon a type of a desired protection (release of goods 
from the claims of the third party, the delivery of new goods 
without defects) in an objection.   

The other characteristic pertains to the method of making a 
complaint. As there are no specifi c rules regarding the method 
of a complaint in this case, it ought to be considered that a 
complaint about legal defects is always made once it has been 
sent, rather than once a seller has received it. Such a solution 
does not exclude, but rather increases the need of a buyer to 
send a statement “in a secure way”.  

The time of a complaint can be determined by a contract. If 
that has not been done, then the deadlines must be determined 
by interpreting the rules regarding a foreclosure of rights to 
compensation of damage, as the Law on Obligations does not 
stipulate any specifi c rules regarding this matter. It is the third 
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particularity of this complaint. In essence, the fi nal deadlines for 
a complaint are identical to the deadlines of obtaining the right to 
repair damages. If there is a case of a non-judicial eviction, then 
the fi nal deadline for a complaint is one year from the day the 
right of the third party was acknowledged (Art. 515, par. 1 of the 
LoO). The moment of the acknowledgment is a factual matter 
and the court regards it differently depending on a case. If the 
deprivation from a right is manifested in the dispute (a court 
eviction), and the buyer had called for a seller to assist in the 
dispute, then the fi nal deadline for a complaint and obtaining the 
right towards a seller, is six months from the “validly terminated 
dispute” (Art. 515, par. 2 of the LoO).

8. SELLER’S LIABILITY 

8.1. Liability for a delay of delivery

Past-due delivery by the seller is a form of delay of the contractual 
debtor. For that reason, in principle, it is established according 
to the general terms of law of obligations. “Debtor is considered 
delayed in the event that he does not fulfi l obligation within 
the deadline stipulated for fulfi lment” (Art. 324, par. 1 of the 
LoO). Consequently, a seller’s delay in delivery is a failure to 
meet the obligation of delivering goods to the buyer at the time 
defi ned in the contract or on the basis of the contract. Past-due 
delivery may be legally qualifi ed as a damaging act of contract 
violation. It leads to the contractual liability of the seller only if 
other requirements are also met (damage, causal relation and 
culpability). For this very reason, past-due delivery is not to 
be confused with the liability for past-due delivery. Apart from 
liability, the objective act of past-due delivery can have another 
legal consequence in fi xed purchases - a breach of contract under 
the law (Art.125, par.1 of the LoO).

Past-due delivery may be classifi ed into different subtypes of the 
general notion of delay. Some of these qualifi cations are simple 
and undisputed. There is no doubt that past-due delivery falls 
under delay of the debtor with non-performance of non-monetary 
obligations. Depending on the extent of non-performance of 
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delivery, the seller’s delay in this case can be complete or partial539. 
Partial delay is legally relevant if it relates to a signifi cant part of 
the obligation (Art. 131 of LoO). In addition, value criteria must 
be applied. Using these criteria, an estimate of the consequences 
of partial performance is made in accordance with the aim of the 
other party for entering into the contract (subjective criterion)540. 
The biggest and most important problem for past-due delivery 
is the qualifi cation of the delay on its basis. The question is, 
namely, whether the seller is a debtor in delay simply because 
there was a delay in delivery (objective delay) or only when there 
is a delay due to a fault of the seller (subjective delay). The 
dilemma is not just academic. “The practical signifi cance of the 
difference between an objective and subjective understanding 
of delay is particularly evident in the transient impossibility of 
performance for which the seller is not to blame (e.g. war, fi re, 
strike, prohibition of export, etc.).”541

According to the defi nition of a debtor’s delay in Article 324 of 
LoO and the rules for termination of contract due to a delay (Art. 
124-126 of LoO), it can be concluded with good reason that the 
domestic law accepts the objective concept of delay “which is 
characteristic of contracts in the economy”.542 Since liability for a 
delay is subjective and fault of the debtor is assumed (Art. 263 
of LoO), “practically the question boils down to the burden of 
proof”.543

Liability for a delay of delivery is a unilateral obligation whose 
object is the action of damage repair in kind or in cash, to the 
extent to which the damage is the consequence of the delay. 
Considering that the seller’s liability for the delay is assumed 
(Art. 263 of the LoO), this type of liability can be qualifi ed as 
subjective. 

The seller’s liability for the delivery delay is primarily regulated 
by the Law on Obligations. Four groups of rules should be 

539 On various forms of partial delay and their consequences see: Perović, S. (1980) op. cit., p 504.
540 Ibid, p 503.
541 Draškić, M. (1987) op. cit, p., 144.
542 Perović, S. (1980) op. cit., p. 504.
543 Ibid, p. 505.
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considered here. The fi rst one considers general provisions 
about the debtor’s liability (Art. 324 of the LoO). The second 
group comprises general provisions regarding the effects of non-
fulfi lment of contractual obligation (Art. 262- 269 of the LoO). The 
third group regards contract cancellation due to non-fulfi lment 
(Art. 124-132 of the LoO), and the fourth comprises special 
provisions on damage compensation in case of sale cancellation 
(Art. 523-526 of the LoO). A possibility of the effect of a contract 
on dispositive norms exists. However, it must remain within the 
range of the Law (Art. 264 and 265 of the LoO). Furthermore, by 
their agreement, parties may affect the length of a reasonable 
deadline for a subsequent delivery fulfi lment. 

Various factual and legal characteristics of single and successive 
deliveries affect the system of liability for the delay. Furthermore, 
the nature of the deadline affects the provisions on liability. 
This is why it is necessary to observe the legal consequences 
of the delivery delay separately in fi xed and unfi xed business 
sale. Finally, the delay in documentary deliveries also has some 
specifi cities due to which it has to be examined separately. 

8.1.1. Liability for a delay in a single real 
          delivery 

8.1.1.1. Liability in unfi xed transactions 

The law of Bosnia and Herzegovina anticipates two basic 
consequences of the seller’s delay to fulfi l a single delivery with 
non-fi xed transactions. The fi rst is for the contract to remain 
in force, with the seller’s obligation to compensate the damage 
caused by the delay. The principle of real contract fulfi lment 
and the needs of trade have forced the legislation to offer this 
possibility to both parties: “When fulfi lling obligation within set 
deadline is not essential part of the contract, the debtor can 
keep the right to fulfi l his obligation even after the expiry of 
the deadline and the creditor can request that the obligation 
be fulfi lled” (Art. 126, par. 1 of the LoO). Another possible 
consequence is contract cancellation, with the seller’s obligation 
to compensate the damage caused by the cancellation (Art. 124 
of the LoO). 
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The seller who is in delay can perform the delivery until he 
receives a buyer’s notifi cation that the contract is cancelled 
(Art. 130 of the LoO). This type of purifi cation from the delay 
(purgatio morae) has an effect on the buyer who is granted the 
right to cancel the contract. It does not release the seller from 
the obligation to compensate the damage caused by the delay 
(Art. 262, par. 3 of the LoO). 

The buyer who wants to maintain the contract in force despite 
the seller’s delay has three possibilities. Firstly, he can remain 
tacit, i.e. passively wait for the seller to purify from the delay 
on his own initiative544. Secondly, the buyer is authorised to 
request a neat fulfi lment without giving a reasonable deadline for 
doing so545. Finally, the buyer has the right to request fulfi lment 
in accordance with the contract, along with the provision of a 
subsequent appropriate deadline for fulfi lment (Art. 262, par. 3 
of the LoO). In all three cases, the buyer has the possibility to 
request damage compensation according to general provisions. 
This means that the buyer can request the compensation for 
the common damage and the lost profi t caused by the delay 
(Art. 155 and 185 - 192 of the LoO). Considering that the buyer 
has to prove both, the decrease in his existing assets and the 
prevention of its expected increase, his right to compensation is 
limited to the specifi c damage. 

Only the buyer has the right to cancel the contract due to the 
seller’s delivery delay. However, in this case, he, as a creditor, 
“has to leave an adequate subsequent deadline for the debtor 
to fulfi l the obligation” (Art. 126,  par. 2 of the LoO). Only after 
its unsuccessful expiration, the contract ceases to exist, and the 
buyer is left with the right to damage compensation. This basic 
scheme is actually rather complex in a legal technical sense. This 
is why we shall devote more of the necessary attention to the 
provisions related to specifi c elements. 

The subsequent reasonable deadline is given only in accordance 
with the contract. The buyer cannot unilaterally change the 
modalities of the delivery based on the parties’ agreement. The 

544 Ibid., p. 511; the debtor may do this until the expiration of maturity deadline.
545 Kapor, V. and Carić, S.  (1987) op. cit., p. 164: “the right to fulfi llment belongs to him without it”.
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length of a reasonable deadline can be determined in the buyer’s 
statement. However, the buyer is not entirely free in this. He 
must take the nature of things and circumstances of the business 
into account, as well as the principles of the law of obligations, 
primarily those contained in the Law. If a subsequent reasonable 
deadline is determined neither by the contract nor by the 
buyer’s statement, its length shall be determined according to 
factual circumstances, as is the case with other legal standards. 
Considering that it has the features of an additional deadline, 
it must not represent an entirely new delivery deadline. In 
principle, a subsequent deadline should enable the seller who 
has the goods prepared to perform the delivery according to the 
contract. A subsequent appropriate deadline does not affect the 
buyer’s right to damage compensation (Art. 262, par. 3 of the 
LoO).

By giving an appropriate deadline, the time of delivery changes 
from a nonessential element to an essential element of the 
business. By its unsuccessful expiration, the contract is considered 
cancelled by the Law (Art. 126, Par. 3 referring to Art. 125 of the 
LoO). Due to this, according to our law, the buyer’s separate 
statement about contract cancellation is not required. However, 
as the buyer in this transaction is the master of the business 
(dominus negotii), he can “keep the contract in effect if, upon 
the expiry of the deadline, without delay, notifi es the debtor of 
his request for contract fulfi lment” (Art. 125, par. 2 of the LoO). 
The right to giving new appropriate deadlines is not limited by 
anything except the seller’s statement that he will not perform 
the delivery. 

The buyer may cancel the contract without giving a subsequent 
appropriate deadline in three cases stipulated by the law. 
Firstly, this right is granted to him when “it is obvious from the 
debtor’s conduct that he will not fulfi l his obligation within the 
later deadline” (Art. 127 of the LoO). The seller’s behaviour can 
manifest as a statement of will or as a performance that indubitably 
reveals his state of mind (conclusive acts). Secondly, this right 
is given if it is obvious from the business circumstances that the 
debtor cannot perform the delivery prior to the expiration of the 
subsequent appropriate deadline (Art. 128 of the LoO). Finally, 
an appropriate deadline is not necessary in a fi xed sale. (Art. 125 
of the LoO). In the fi rst two instances, the buyer is authorised to 
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“cancel the contract by a simple statement” (Art. 124), while in 
the third instance, such a consequence occurs by the law itself 
(Art. 125). The buyer keeps the right to damage compensation, 
even if he does not request a subsequent fulfi lment. 

The consequences of cancellation in the observed type of sale 
are not regulated by the general provisions on the effects of 
cancellation (Art. 132 of the LoO). Special provisions regarding 
sale cancellation are applied in this case (Art. 523 - 526 of the 
LoO). They are common for all cases of contract cancellation with 
the debtor’s fault. Specifi c norms, therefore, are valid regardless 
of the type of liability due to whose breach the contract is 
unilaterally cancelled and regardless of whether the breach was 
conducted by the seller or the buyer. This is why we will discuss 
legal solutions in more detail below. 

The buyer who cancels the contract due to a delay has three 
available methods of compensation. They are given alternatively. 
Once the choice is made, the buyer is obligated. As each of the 
directions of buyer’s actions is complex in the number of requests 
and in their legal nature, we shall discuss them separately. 

The fi rst right of the buyer is damage compensation according to 
the general provisions of law of obligation (Art. 523 of the LoO), 
which means that the buyer can request the compensation for 
the common damage and for the lost gain. As the buyer has to 
prove the damage, this regards the compensation for the specifi c 
damage. 

Proving the damage can be arduous for the buyer. Besides, a sale 
in economy is concluded in order to resell the goods in a processed 
or unprocessed condition, according to the defi nition. This is 
why, in the case of the “object having a current price”, the buyer 
is “entitled to claim the difference between the contractual price 
and the current price as of the day of cancellation of the contract, 
in the market of the place where the transaction occurred” (Art 
524, par. 1 of the LoO). Theory defi nes this place as the place 
of the delivery546, therefore coordinating this provision with the 
legal defi nition of the “current price” from Article 464 of the LoO. 

546 Ibid., p. 165.
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If there is no current price in the market of the place where 
the transaction occurred, the current market price that could 
substitute the compensation in that case is used to calculate the 
amount of compensation, plus the difference of transportation 
costs” (Art. 524, par. 2 of the LoO). It is clear that the buyer 
will use this type of compensation only if the current price was 
or became higher than the contractual price. As in this case the 
range of the damage that the buyer suffered is determined by an 
accounting method rather than specifi c evidence, the considered 
type of compensation is also called the compensation for abstract 
damage. Actual damage, however, can be bigger. Pursuant to the 
general provisions of law of obligations, the buyer can request 
the difference between the actual and abstract damage (Art. 526 
of the LoO). The above provisions, taken together, represent 
the second right of the buyer in case of the cancellation of the 
contract due to the seller’s delay of the delivery. 

The third right is portrayed in the institute of a purchase for the 
purpose of covering (Art 525 of the LoO). Unlike the fi rst two 
possibilities, natural restitution dominates in this case rather than 
fi nancial. This is why this method of compensation may only me 
applied when the object of sale are generic items. The position 
of the buyer in this instance is characterised by the existence 
of not only the right but also an obligation. He is authorised to 
buy the goods that are the object of the sales contract from the 
third party, and request the difference between the contractual 
price and the price he paid for the real goods. The compensation 
of eventual additional costs and other concrete damage can 
be requested according to the general provisions (Art. 526 of 
the LoO). The buyer is obliged to perform the purchase for the 
purpose of coverage “within a reasonable period of time and 
in a reasonable manner” (Art. 525, par. 2 of the LoO). The 
content of these legal standards is determined according to the 
circumstances of a specifi c case and with the observance of the 
principle of honesty and good faith547. Furthermore, the buyer 
must notify the primary seller about the intended purchase for the 
purpose of coverage (Art. 525, par. 3 of the LoO). Notifi cation, in 
this context, represents a relatively independent obligation. This 
is why the consequences of missing a notifi cation are limited. 

547 Ibid., p. 166.



SALES CONTRACT

CHAPTER 10 471

The seller may refuse to recognise the price difference and the 
costs for which he proves that they would not occur if he had 
been notifi ed on time about the intended purchase. 

8.1.1.2. Liability in fi xed transactions 

A sales contract is fi xed if the deadline for delivery is an essential 
element of the transaction. In both comparative and our law, this 
fact defi nes all specifi c provisions on the seller’s liability in this 
case. Their common characteristic is that the “further destiny of 
the contract immediately after the expiration of the deadline has 
entirely been transferred to the buyer’s hands”548. Legal technical 
solutions, however, are different. 

If the seller in fi xed transactions does not make the delivery on 
time, “contract is to be cancelled in accordance with the law” 
(Art. 125, par. 1 of the LoO). However, the buyer can keep the 
contract in effect if, after the expiration of the deadline, “without 
delay, notifi es the debtor of his request for contract fulfi lment” 
(Art. 125, par. 2 of the LoO). The length of the deadline for 
notifi cation is a factual matter. Stylisation of the legal text implies 
that the statement about keeping the contract should be given 
promptly. Otherwise, the buyer as a creditor cannot affect 
the destiny of such a legal transaction. The same rules apply 
when the parties anticipate that the contract will be considered 
cancelled if the delivery is not performed within the determined 
deadline (Art. 125, par. 4 of the LoO).

The system of buyer’s rights, when the contract is cancelled, 
is the same as with unfi xed transactions. However, there is a 
single exception within the domain of legal technical solutions. 
A “reasonable deadline” for performing the purchase for the 
purpose of coverage will, due to the circumstances of the fi xed 
sale, have to be determined as a period of time shorter than in 
unfi xed transactions. Otherwise, this would be admittance that a 
deadline for the delivery was never an essential element of the 
contract. 

548 Draškić, M. (1987) op. cit., p. 150.

A sales contract is fi xed if 
the deadline for delivery is 
an essential element of the 
transaction. 
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8.1.2. Liability for a delay with delivery 
          of instalments 

If quantity is not an essential element of a contract, a delay of 
delivery of one instalment represents a partial delay. The seller’s 
responsibility is related only to the unfulfi lled or improperly fulfi lled 
part, rather than the entire contract. In comparative law, the 
consequences of a delay in this instance are regulated by general 
provisions. The legal system of Bosnia and Herzegovina requests 
the general norms on contract cancellation with successive 
obligations (Art. 129, 131 - 132 of the LoO) to be combined with 
the special provisions on sale cancellation (Art. 523 - 526). This 
procedure provides for different resolutions for neatly delivered 
instalments, late instalments, and any future instalments. We 
shall discuss them separately. 

When quantity is a nonessential element, the buyer has the 
interest for partially proper fulfi lment. This is why, in the case 
of a delay with one instalment, the buyer does not have the 
right to cancel the contract and request compensation for the 
instalments he had already received with no objection. In this 
case he owes a corresponding part of the price to the seller. 

Regarding the instalments that the seller is late with, the buyer 
has the same rights as in the case of a delay with a one-off 
real delivery. The implementation of such rights depends on 
whether the deadline for the delivery of the instalment is an 
essential element of the contract or not. However, considering 
that the problems occurred regarding one relatively independent 
part of the total quantity, the buyer’s rights are limited to that 
part of the contract i.e. that instalment. He cannot calculate the 
compensation for the damage caused by the delay for the entire 
contract, neither can he cancel the entire contract. 

For the instalments that are not mature, the seller is not in 
delay. Thus, in principle, the buyer has not rights toward the 
seller. Nevertheless, in order to protect the buyer, the law 
sets an exception. The buyer “can cancel the contract, within 
a reasonable deadline, regarding all future obligations, if it is 
obvious from present conditions that the other obligations will not 
be fulfi lled either“ (Art. 129, par. 1 of the LoO). The buyer must 
use this right within a “reasonable time”. A reasonable deadline 

If quantity is not an essential 
element of a contract, a 
delay of delivery of one 
instalment represents a 
partial delay. 
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is determined according to the circumstances of the case, taking 
seller’s interests in consideration. It has to be long enough for 
the seller who wants to keep the contract to be able to “provide 
an adequate guarantee” (Art. 129, par. 3 of the LoO). The 
“guarantee” can be real (giving real assets), based on securities 
(providing a blank bill of exchange) or on security instruments 
(insurance). Upon expiration of the “reasonable deadline”, the 
contract is not cancelled automatically. Pursuant to Article 130 
of the LoO, the notifi cation of cancellation must be given to the 
seller without delay. The notifi cation is considered done and it 
leads to legal consequences as of the day of reception by the 
seller (Art. 130).

The seller may be in delay with the delivery of several instalments 
based on a single sales contract. The buyer can use different 
rights for each instalment.549 

When quantity is an essential element of a contract, a delay of 
delivery of instalments has the meaning of a full delay. This is why 
the liability for the delay refers to the entire contract rather than 
the instalments that are not delivered on time. The buyer has 
the following options: keep the contract in its entirety with the 
application of the above discussed solutions regarding damage 
compensation and security provision, or cancel the contract and 
request a compensation for the damage caused by the delay. 
The procedure of cancellation depends on whether the deadline 
for the delivery of instalments is unfi xed or fi xed. 

Unlike a situation where quantity is not an essential element, a 
contract in which quantity is an essential element is cancelled in 
entirety (Art. 129, Par. 2 of the LoO). The buyer may return the 
received instalments along with a simultaneous request for the 
return of the paid amount increased for a penalty interest rate 
(Art. 132, par. 3 of the LoO). In this situation, “Each party owes 
the compensation to another party for the benefi ts from the things 
that he is obliged to return i.e. compensate, which were used in 
the meantime by that party“ (Art. 132, par. 4 of the LoO). The 
buyer can cancel future instalments without giving a reasonable 
deadline for the seller to offer an eventual “guarantee”. Such a 

549 Kapor, V. and Carić, S. (1987) op. cit., p. 166.
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solution is not explicitly contained in Article 129, paragraph 2. 
However, it stems from it style. Namely, it is obvious that the 
fulfi lment of future instalments is not in the buyer’s interest when 
quantity is an essential element of the contract and the seller has 
already failed to deliver an instalment. 

8.1.3. Liability for a delay of document 
           submission 

Liability for a delay of document submission depends on the 
qualifi cation of the delivery. If it is a documentary delivery, in 
which the seller is deprived of the right to use the goods upon 
the submission of goods documents, the consequences of the 
delay are the same as with a real delivery (Us. 228, par. 1). This 
rule is valid for both one-off and successive fulfi lment. 

When the submission of documents represents the seller’s 
secondary obligation, “the buyer may only request damage 
compensation in the case of the seller’s delay of document 
submission (Us. 228, par.2). Considering that the seller has 
fulfi lled the obligation of the delivery properly, it is obvious that 
the only damaging action is the failure to submit the necessary 
documents. The responsibility, therefore, is limited to the 
damage caused by this kind of default, rather than the full or 
partial nonfulfi llment of the contract. 

8.2. Liability for material defects 

A liability for material defects is a result of nonfulfi lment or 
improper fulfi lment of the seller’s obligation of the guarantee that 
the object does not have material defects. This liability can be 
defi ned as a unilateral obligation in which the buyer has the right 
to request from the seller to undertake certain legally prescribed 
actions of compensation for the damage caused by the existence 
of material defects. In order for this liability to exist, the damage 
must manifest as a hidden defect (Art. 480 i 485 of the LoO)550. 

550 Perović, S. (1980) op. cit., pp. 391 - 393.
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The seller’s fault is not a precondition for the emergence of liability, 
so it is qualifi ed as objective (Art. 478 of the LoO)551. However, 
the seller’s state of mind is not entirely legally irrelevant. If the 
seller had known or ought to have known about the defect, the 
buyer has the rights regardless of his eventual failure to examine 
the goods and complain, and he will not lose the rights after the 
expiration of exclusive deadlines of guarantee (Art. 485 of the 
LoO).

As the guarantee for material defects is a natural ingredient of 
the contract, the liability for the disregard of this liability has 
a dispositive character. “The contractor can limit or completely 
exclude seller’s liability for material defects” (Art. 486, par. 1 
of the LoO). This stipulation is null and void if the defect had 
been known to the seller, but he did not inform the buyer 
about it, and in cases when the seller imposed that stipulation 
“using his special monopoly position” (Art. 486, par. 2 of 
the LoO). 

Regarding the position of the buyer in the liability relations, the 
Law on Obligations has several specifi c solutions, comparatively 
observed. Firstly, if nothing specifi c is agreed upon, the buyer 
must request an appropriate contract fulfi lment, and if this 
does not happen, then he is granted the right to cancel it, 
according to legal conditions. “The creditor, in principle, may 
not opt to cancel the contract immediately”552. Further, at the 
moment of contract cancellation, the buyer’s position is the 
same as in any other cases of business cancellation by the 
creditor’s unilateral statement of will. The solutions have already 
been presented in detail in the section regarding liability for a 
delay. Finally, authorisations that represent natural restitution 
dominate in the system of compensation. All this shows that 
the liability for material defects also needs to be observed as 
a complex system of law and parties’ liabilities, rather than 
as a legal relation comprised of a single right and a single 
liability. 

551 Ibid., p. 392.
552 Ibid., p. 397.

A liability for material 
defects is as a unilateral 
obligation in which the buyer 
has the right to request 
from the seller to undertake 
certain legally prescribed 
actions of compensation 
for the damage caused by 
the existence of material 
defects.



Trivun · Silajdžić · Mahmutćehajić · Mrgud476

BUSINESS LAW 

8.2.1. Buyer’s rights

1. Request for proper contract fulfi lment. The right that the buyer 
has in the case of receiving the goods with material defects is 
to “claim the removal of defects or delivering of another item 
without defect from the seller (contract fulfi lment)” (Art. 488, 
par. 1, Item 1 of the LoO). This type of authorisation is not 
common, but is not unfamiliar in the comparative law either. 
The Law on Obligations is specifi c for the constitution of this 
possibility for the buyer as both his right and a requirement for 
contract cancellation. The reason for such a solution is threefold: 
insisting on the principle of pacta sunt servanda, preference 
of the principle of actual contract fulfi lment and appreciation 
for the need for unifi cation of domestic and international 
law. 

Along with a request for appropriate contract fulfi lment, the 
buyer has to give the seller a subsequent appropriate deadline 
for fulfi lling the contract (Art. 490 of the LoO). The required 
time is determined by the buyer or it is determined according 
to the circumstances of the case. An unsuccessful expiration of 
the appropriate deadline leads to contract termination according 
to the power of the law.  However, “the buyer can keep the 
contract if he immediately gives a statement to the seller that the 
contract shall remain in effect” (Art. 491 of the LoO). Therefore, 
the defi nition and the effect of the appropriate deadline are the 
same as with a delay. 

Stylisation of Article 488, paragraph 1, item 3 of the LoO is such 
that various interpretations are possible regarding the party who 
has the right of choice between defect elimination and object 
substitution. If, according to specifi c factual circumstances of 
the case, both requests are possible, then we consider that 
the right of choice belongs to the buyer as an innocent party. 
In theory, there is also a stance that the seller should be left 
with a possibility to object and prove that the buyer’s choice 
regarding the form of fulfi lment is not in accordance with good 
business practice or that it causes him more damage and 
higher costs than the other form of fulfi lment (substitution of 
an object instead of a repair, and vice versa). Regardless of 
which right the buyer chooses, he is authorised to compensation 
of the damage which is not covered by the chosen form of 
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natural restitution. The buyer may request compensation for 
other damage in accordance with general provisions of law of 
obligations. 

There are three most important factual moments that condition 
the buyer’s right of choice between fi xing the defects and 
delivering a new object. The fi rst is that it is a generic object. 
With individual sale objects only a removal of defects can be 
considered. The second one concerns the nature of defects. If 
they are impossible to fi x, it is factually and legally only possible 
to request a substitution of the generic object. If the sale object 
is individualised, the buyer must choose a different option of 
damage elimination. Third, it is a requirement that a one-year 
period of time as a deadline “counting from the day of a dispatch 
of notifi cation to the seller”, except in the case of a fraud, when 
a proper fulfi lment of contract can be requested (Art. 500, par. 
1 of the LoO).

2. Request for price reduction. A request for price reduction 
is the buyer’s individual right. This request has a twofold legal 
nature. First, it is a means of securing equality of giving by the 
buyer and the seller. This is why the buyer can use this right 
even when the requirements for the seller’s liability for material 
defects are not fulfi lled. Along with the achievement of the 
equivalence of prestation, reparatory effects can be achieved 
by the above considered authorisation. Therefore, the buyer’s 
request for price reduction can be made either immediately after 
an improper fulfi lment, or when he “does not obtain required 
fulfi lment of contract within reasonable deadline” (Art. 489 of the 
LoO). When used for this purpose, the price reduction may be 
followed by the compensation of other damage, according to the 
general provisions of law of obligations. 

In practice, the amount of price reduction due to the existence of 
material defects causes most legal disputes between the buyer 
and the seller. In order for the criteria for the resolution of this 
confl ict of interests to be objectivised, two basic methods were 
developed in practice: absolute and relative. According to the fi rst, 
the difference between the value of the object without defects 
and the value of the object with defects is paid. According to the 
latter, the amount of reduction is not calculated by the actual 
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operation of reduction, but percentage calculation instead553. Our 
legislation adopts the fi rst method. Pursuant to Article 498 of 
the LoO, “Price reducing is to be performed according to the 
ratio between value of the items without defects and value of 
defected items as of the moment of concluding the contract”. 
The decision about the reduction, in principle, is made by the 
parties. However, in case of a dispute, the court makes this 
decision. 

A once determined reduction needs not be defi nitive. If another 
defect is discovered subsequently, the buyer can “cancel the 
contract or claim new price reduction” (Art. 499 of the LoO). The 
method of calculation remains the same. 

Introducing price reduction as an instrument for securing equality 
of giving between the parties affected the deadlines for the 
realisation of the right as well. If the notifi ed the seller about the 
defects in a timely manner and did not pay the price, the request 
for price reduction can be made at the moment of payment or 
as a complaint without any time limitations (Art. 500, par. 2 of 
the LoO).

3. Request for contract termination. A request for the termination 
of a contract is the third independent right of a buyer in case of 
delivery of goods with material defects. The originality of the 
Law on Obligations is based on the fact that this right of a buyer 
is conditional. The conditions are in regards to an unsuccessful 
expiration of a reasonable deadline for a regular and real 
fulfi lment of a contract and a possibility to return goods in a 
basic and unchanged state. When a sales contract is terminated 
due to material defects, a buyer obtains the right to amend the 
damage in accordance with the rules which are specifi c to a sales 
contract. The right to terminate a contract has an economic 
sense only in reference to them. All three sub institutes which 
pertain to a termination of a contract are complex. Hence, they 
will be studied separately. Thereby, a close attention will be paid 
to the fact that some of them have already been illustrated whilst 
the liabilities of a seller experiencing a delay with delivery were 

553 See Čović, Šefkija (1978) Saobraznost isporuke robe sa ugovorom o međunarodnoj kupoprodaji [Conformity of the Delivery of Goods 
by an International Sales Contract], Sarajevo: Svjetlost, pp. 220 -227.
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taken into consideration.  

A subsequent reasonable deadline to fulfi l a contract by 
eliminating material defects is rather based on rules which 
pertain to a sales contract than on general rules of the Law on 
Obligations in reference to the liabilities regarding a delay. This 
is the only legal difference between a reasonable deadline for a 
regular fulfi lment of a contract in a situation when a breach of 
a contract is due to a delay and when the delay is manifested 
as a delivery which is not identical. Legally-technical resolutions 
are identical in terms of the purpose of deadline, determination, 
duration, effect, keeping a contract in effect and cancelling a 
contract without setting a reasonable deadline (Art. 489-491 of 
the LoO). The real difference originates from the type of the 
breach of a contract. However, the duration of a reasonable 
deadline is determined according to a seller’s possibility to put 
the goods, which are ready for shipment, into a state which is 
identical to the one stated in a contract. The received result 
does not have to be identical to the one when the goods without 
defects has already been prepared for the delivery, but has not 
been delivered. Giving a subsequent appropriate result and 
its unsuccessful fl ow represent the fi rst condition for contract 
cancellation.  

The second condition is specifi c to material defects. It is based on 
the request of a buyer returning the goods in the state they were 
in when were received (Art. 495 of the LoO). The condition, which 
represents a precision of the general rule on restitution in cases 
of breach of synallagmatic contracts, is defi ned with restrictions. 
The reason for that is due to the existence of numerous legal 
exceptions. Pursuant to Article 495 of the LoO, a buyer can 
terminate a contract even if a product was partly or completely 
ruined, i.e. damaged, if that happened due to “a defect that 
justifi es the termination of a contract”, a harmful event for which 
nor buyer or buyer’s workers are held responsible, an inspection 
of goods, a regular usage of goods prior to revealing the defects 
and because the “damages or alterations are insignifi cant”. A 
buyer, who cannot return a product in the state it was accepted 
nor refer to any of the listed exceptions, is not authorised to 
terminate a contract. However, as a buyer is innocent, the law 
does not leave a buyer unprotected; a buyer “keeps other rights 
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provided by law due to existence to some defect” (Art. 496 of 
the LoO).

If a sales contract is terminated, a buyer has the right to 
compensation due to the termination, according to the specifi c 
rules which pertain to all cases of a liability of a debtor, the 
fault of which was the termination of a contract. In accordance 
with Articles 523-526 of the LoO, a buyer can request of the 
following: a compensation of a simple damage and lost profi t, or a 
compensation of an abstract damage and other precise damages 
or a purchase due to the coverage and the compensation of 
other damages. The regime of these requests for reparation is 
set forth with a seller’s liability to the termination of a contract 
in case of a delay of delivery. Hence, we shall not discuss it any 
further.

The above three rights of a buyer are the basis of the system 
of a seller’s liability to deliver goods with material defects. A 
set of circumstances related to the attributes of defects, 
the nature of the object of a contract and met interests of a 
buyer, requested for an extension and amendment to the basic 
scheme. 

If a smaller quantity than the one agreed upon has been delivered, 
or if only one part of goods has material defects, the position 
of a buyer depends on whether the quantities and/or quality 
are nonessential or essential elements of a contract. In the fi rst 
case, a buyer can terminate a contract only partially, i.e. for the 
undelivered quantity or for a part of goods which has qualitative 
faults (Art. 492 of the LoO). Other authorisations of a buyer 
have not been explicitly determined in the Law on Obligations, 
as they pertain only to a part which is defective, according to 
the method of its usage. A compensation which occurred due 
to a termination pertains only to a part of the contract which 
has ceased to exist. In second case, a buyer is authorised to 
terminate a contract in its entirety. The rules on the restitution 
and amendment of damage are then applied to the entire object of 
the business.     

In Article 493, the Law on Obligations specifi cally regulates the 
case of sale of a greater quantity than the one agreed upon. The 
resolutions pertain only to sales contracts of the Business Law. 
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They are interesting as they show the effect of factual differences 
between a quantity and quality on a unique legal category of 
material defects and as they represent a certain deviation from 
the resolution of the General Usance 133. If a buyer does not 
want to receive the greater quantity, a buyer must state, in 
a reasonable deadline, that the excess is refused. Otherwise, 
it will be considered that the entire delivered quantity was 
received and that what was received must be paid for. Payment 
is made “according to the same price”, i.e. according to the 
price which was explicitly or tacitly determined in an agreement 
for the entire agreed quantity. If a buyer does not receive the 
excess, then a buyer has the right to compensation according 
to the general rules. Interestingly, the law does not stipulate 
a resolution for a case of delivery of a better quality. Hence, 
the rules of the Usance 157 will be applied to this situation, 
unless the parties have explicitly agreed upon it or unless a 
business custom in regards to the implementation of enacted 
rules of the General Usances has been formed at the relevant 
market.

If under one contract, more products were sold for one price, and 
only some of them had defects, then the position of parties will 
depend on whether those products make or do not make a whole. 
If separating products is not harmful, i.e. if they do not make a 
whole, then a buyer can terminate a contract only in regards 
to the damaged products, i.e. products with material defects. 
If products make a whole, a buyer is authorised to request for: 
any termination of the entire contract and compensation in the 
same scope, even though it is a partial termination. Due to the 
fact that in a case of separating some products from the whole, 
the value of others can be alleviated, “a buyer can terminate the 
contract on his side with respect to other things” (Art. 494 of the 
LoO). The fact that a buyer had partially terminated the contract, 
due to a choice made by a seller, does not affect the scope of 
buyer’s rights to compensation.  

A product with a defect can cause damage to other advantages 
of a buyer. As this is a harmful action of a seller, a legislator 
gives a buyer the right to compensation of such caused damages 
according to the general rules of the Law on Obligations (Art. 
488 of the LoO).
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8.2.2. Buyer’s obligations

The choice and exercise of some rights of a buyer signifi cantly 
affect the position of a seller and the state of the trade of 
goods. This is why buyer’s authorisations are related to some 
obligations. They depend on which out of three legal possibilities 
of amending the damage a buyer has chosen. 

The obligations of a buyer are the most complex when a regular 
fulfi lment of a contract is requested. They can be performed in 
two ways. First of all, a buyer must keep safe the received goods 
(Art. 520, par. 2 of the LoO). He must do that “with due care of a 
good entrepreneur…and to that end, take necessary actions” (Art. 
520, par. 1 of the LoO). It is obvious that according to the legal 
stylisation, this obligation includes passive and active actions of 
looking after the received product which remains in the ownership 
of a seller. It is a factual matter as to which actions and in what 
manner a buyer is obliged to do this. Thereby, a buyer must act 
as an average entrepreneur rather than as a specialist in keeping 
the goods. In such a situation a buyer is entitled to two types 
of right. The fi rst right pertains to “the compensation of costs 
required for item depositing” (Art. 520, par. 3 of the LoO). The 
second right is concerned with the possibility of acquittal of the 
obligation to keep the goods. It is complex and hence it will be 
discussed separately.

Pursuant to Article 522 of the LoO, a buyer can, in accordance 
with the general provisions, deposit the owed product at the 
court, deliver it to a third party for safekeeping or sell it for the 
account of another party. Depositing the product is performed 
“at the real competent court in the place of fulfi lment”, unless 
the economical reasons or the nature of business do not require 
the fulfi lment to be performed in the place where the object is 
located (Art. 328 of the LoO). An alternatively chosen court must 
not refuse the receipt of goods in the court deposit. In reference 
to the business-legal sales, it is important that the delivery of 
goods to the public warehouse is equalised with the court deposit 
(Art. 329, par. 2 of the LoO). If a product cannot be deposited 
at the court and if there is no public warehouse in the place of 
deposit, a buyer can request of the court to determine an entity 
which will safeguard the seller’s goods (sequestrum). Finally, if 
the conditions of Article 333 of the LoO have been met, then a 
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buyer can, instead of depositing a product, sell the product under 
the burden and risk of a seller. A sale can be made through the 
court (public sale), “a public offer”, i.e. directly and in the usual 
trading manner, and “without delays and in the most propitious 
manner”, if the goods are perishable or inoperative (Art. 333 of 
the LoO).  

Another buyer’s obligation is to make goods available for a seller. 
This term has been established and developed by the General 
Usance 158. It is not practiced by the Law on Obligations but the 
resolutions in regards to safekeeping the goods on the account 
of a contractor (Art. 520-522) and in regards to depositing and 
selling the owed product (Art. 327-335) are as such that the 
differences in former system do not really exist. Apart from the 
obligation to safeguard or deliver a product to be safeguarded, 
making the product available incorporates some actions that a 
buyer takes. A buyer must, fi rst of all, notify a seller that the 
goods have been made available (Us. 158, Art. 329 of the LoO). 
Besides that, a buyer must put a seller into a situation when 
the goods have been actually made available, which means that 
a seller must submit any judicial, commercial documents which 
authorise a buyer to obtain the ownership of the goods which are 
the object of the sale.  

When a buyer chooses a proportional price reduction, then 
a buyer is obliged to pay instantly for what is considered by 
a buyer to be the price of a product with a defect. If a seller 
refuses to receive it, then a certain amount will be deposited at 
the court by a seller. As of that moment, a buyer is exempt from 
the consequences of the debtor’s delay in paying the deposited 
amount of the price.

The obligations of a buyer who has opted for the termination of a 
contract must be reviewed separately in regards to a termination, 
and separately in regards to the relations which occur in the 
stage of amending the damages caused by termination. In 
the fi rst case, the general rules of the Law on Obligations are 
applied. This means that the restitution of received goods by 
nature or in cash will be the basic liability of a buyer. In the 
process of amending the damage, the obligations of a buyer, 
will also depend on the chosen right. They are stipulated by 
specifi c section of a sales contract. They have already been 
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illustrated in such a context. Hence, they will not be discussed 
here.

8.3. Liability for legal defects

A liability for legal defects is the result of unfulfi lling the seller’s 
obligation of having guaranteed that the transferred right does 
not have any defects. In terms of its attributes, it is identical 
to the liability for material defects: objective and dispositive. 
However, the nature of the attributes which are guaranteed 
and the specifi city of infringement have led with the liability 
for legal defects to some resolutions which are not present 
in the case of amending the damages caused by material 
defects. 

In our law, the liability of a seller towards legal defects has been 
set analogously to a seller’s liability for material defects. This fact 
and the nature of legal faults allow us only to discuss the system 
of buyer’s rights in this case.

1) A request for a regular contract fulfi lment. When a legal defect 
occurs, a request for a regular fulfi lment of a contract, fi rst of 
all, is made available to a buyer. With regard to the stylisation 
of Article 509 and the resolution of Article 510 of the LoO 
regarding “a reasonable deadline”, it is clear that the exercise 
of this right is at the same time a requirement for using other 
possibilities which a legislator had confi rmed for this case. A 
regular fulfi lment can be requested in two ways: by an acquittal 
of goods ‘from the right or the pretension of the third party’ or 
by a delivery of another product determined by a type ‘without 
any legal defect’ (Art. 509 of the LoO). The right to choose is 
considered to belong to a buyer. However, if a buyer has opted 
for the fi rst option, then the method of acquittal of goods ‘from 
the right or the pretension of the third party’ is determined by 
a seller.

In order for the chosen option to be performed, a buyer 
must give a seller “a reasonable deadline”. Its period of time 
depends initially on the essence of the request, and then on 
the circumstances of the business. A buyer must obey to these 

A liability for legal 
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factual measures when the duration of the appropriate deadline 
has been specifi ed in the request. 

Article 509 of the LoO does not mention the right of a buyer to 
compensation of other damages, which a buyer had incurred 
due to the occurrence of defects. However, this right belongs to 
a buyer in accordance with the general rules. The importance 
of the request based on these grounds can most frequently 
be determined only upon the expiration of the subsequent 
reasonable deadline for the removal of faults.

The possibility to request a regular fulfi lment through court in 
accordance with relevant rules becomes obsolete within ‘one 
year after a buyer had learned about the existence of the third 
party’s right’. The deadline is subjective and preclusive. These 
resolutions pertain to other cases, except for those when a buyer 
had requested for assistance in the lawsuit (Art. 515 of the LoO).

2) A request for the proportional reduction of the price. A buyer’s 
right to request for the proportional reduction of the price is, 
in comparison to the same authorisation in regards to material 
defects, subject to other specifi c resolutions. First of all, this 
right is not substantive. It can be demanded only if a seller does 
not remove a defect in the requested manner and within the 
reasonable deadline, and hence a buyer’s right is reduced or 
limited (Art. 510, par. 1 of the LoO). In such a case, according 
to the explicit provision of the law, a buyer has the right to 
compensation for other incurred damages (Art. 510, par. 3 of 
the LoO). 

The right to a proportional reduction of the price belongs to a 
buyer even if at the moment when the contract was concluded, 
a buyer had learned that a product can be taken away or that the 
right might be reduced, i.e. limited due to a defect. However, in 
that case, a buyer does not have the right to compensation for 
damage as it has occurred with his consent.

3) Contract termination. A termination of a contract due to legal 
defects can happen by order, law and by a will of a buyer. A 
sales contract ceases to exist “in legal terms” once due to a 
seller’s negligence to remove legal defects by the set reasonable 
deadline a product is taken away from a buyer (Art. 510, par. 1 
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of the LoO). With a buyer’s statement, a contract is terminated 
once “its purpose cannot be achieved” due to the fact that a 
seller had not satisfi ed a buyer’s request for a regular fulfi lment 
within a subsequent reasonable deadline (Art. 510, par. 2 of the 
LoO). Removing products is not a requirement for exercising this 
right.

Once a contract is terminated, every party returns what, on that 
basis, it had received. A seller is obliged to return the value, i.e. 
the price which was received ‘regardless of the importance of the 
value of the delivered product at the moment of the eviction’.554 
In a case of a partial eviction, a buyer must return a part of the 
product which has remained under his ownership. Besides that, 
a buyer has the right to compensation for damage according to 
special rules which pertain to a sales contract (Art. 523-526 of 
the LoO). 

4. Assistance during a lawsuit. A request for assistance during a 
lawsuit is a buyer’s right which exists only with the liability for 
legal defects. In order for it to be valid, it is necessary that the 
disturbance has a character of a complaint (judicial eviction). 
According to the stylisation of Article 511 of the LoO, a buyer 
is authorised to request for any type of assistance during a 
dispute with the third party: starting with securing the evidence, 
including accepting the attributes of interveners and to the 
complete takeover of the dispute. Specifying the request does 
not mean that a seller has been put in a passive position. A 
seller ought to utilise all the attributes available in order for a 
sued request to be rejected. From a standpoint of the success of 
a dispute, a buyer is obliged to appeal in a timely manner. Not 
appealing in a timely manner has the same effect as not appealing 
at all. 

The mechanism for accomplishing this right is specifi c. A buyer 
who has lost the lawsuit can address a seller without notifi cation 
with a request for the amendment of damage. However, a seller 
who proves to “have disposed of assets in order to obtain the 
request of the third party” has the right to reject the request for 
the amendment of damage. 

554 Perović, S. (1980) op. cit., p. 386.
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Exercising this right affect the duration of the preclusive deadline 
by which the right to compensation can be obtained. In this 
case, the buyer’s right expires “within six months from the 
fully effective completion of the lawsuit” (Art. 515, par 2). This 
deadline is objective.

5. Recognition of the obviously established right of the third 
party. If the right of the third party is obviously established, then 
conducting trial proceedings is pointless and harmful for a buyer 
and for a seller. In the Business Law, it shall be regarded that this 
right is univocal once it has been supported by regular trading 
documents (warehouse invoice, warrant, negotiable waybill, 
etc.). However, other evidence is not excluded.

In order to prevent a non-judicial eviction in the most economical 
manner in such cases, Article 512 of the LoO allows for a buyer 
to renounce such a right to a seller without a notifi cation. If such 
an acknowledgement is manifested as a payment of a certain 
amount of money, “the seller can release himself/herself from 
the liability if he compensates the buyer for the amount paid and 
the damage suffered” (Art. 512, par. 2 of the LoO).

9. BUYER’S LIABILITY 

9.1. Liability for a delay in shipping the packaging

Shipping the packaging is the buyer’s obligation only if that was 
explicitly or tacitly univocally agreed upon. If that is the case, then 
delivering a particular packaging to a seller, is the fi rst liability 
of a buyer, when reviewed chronologically. Its legal regime has 
been stipulated by the General Usance 229 rather than by the 
Law on Obligations. General Usances shall be applied once the 
parties have explicitly or tacitly agreed upon it, and in situations 
where a business customs refer to it.

A buyer is delayed once a packaging is not delivered at the 
agreed time. If the deadline for this action has not been set by 
the agreement of parties, then it is regarded that the packaging 
has been delivered in a timely manner “if it has been delivered 
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to a seller so much in advance of the expiration of deadline for a 
delivery, as much as according to the circumstance was needed 
for a seller to perform the packing and the delivery of goods in 
time” (Us. 229, par. 4). A non-compliance with these provisions 
represents a delay in delivery of the packaging. 

A buyer’s liability for the delay in shipping the packaging occurs if 
apart from the shipping which was not done in a timely manner; 
other presuppositions for an occurrence of the obligation, 
including the guilt have been accomplished. The content of the 
relations of the obligation has been partially stipulated by the 
General Usances, and partially by general and specifi c provisions 
of the Law on Obligations in regards to amending the damage. In 
this case, it is manifested as a system of rights of a seller. 

A seller has two basic possibilities available: keeping the contract 
in force or terminate it. In the fi rst case, a seller has the right 
to compensation for damages due to irregular fulfi lment of a 
contract, whereas in the second case- due to a termination of 
a sales contract. The method of keeping the contract in force 
and the aspect of amending damages depend on the choice of a 
seller. The relation between a real fulfi lment of a contract and its 
termination is the same as in other cases of liability of a debtor of 
the sales contract. The cessation of a contract made by the will of 
one of the parties-a seller is possible only upon an unsuccessful 
expiration of the subsequent deadline for a regular fulfi lment.

Keeping the contract in force can be accomplished in a few ways 
by a seller. If particular circumstances allow it, a seller can make 
a delivery fi rst by handing over the goods on the burden and 
risk of a buyer at the public warehouse. This act has an attribute 
of depositing at the court as this is a matter of a commercial 
contract. A seller must be notifi ed of it (Art. 329, par. 2 of the LoO). 
Secondly, a seller can give the packaging or lease the packaging 
at the expense of a buyer and fulfi l a contract as stipulated. In 
that case, a seller obtains the right to extend the deadline of 
delivery “as long as it is necessary according to the circumstances 
of a procurement of the packaging” (Us. 229, par. 2). Lastly, a 
seller can give a buyer a subsequent reasonable deadline for a 
delivery of the packaging. Its duration is a factual matter. In all 
of these situations, a seller is entitled to compensation for simple 
damages and for a loss profi t.
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A seller can terminate the contract if a buyer does not deliver 
the owed packaging by the subsequent reasonable deadline. In 
order for the termination to take place upon the expiration of 
the additional period, it is quite enough for a seller to remain 
silent. In that case, a seller has the right to amend the damage 
according to special rules on consequences of the termination of 
sale. This means that a seller can demand for the compensation 
for a particular damage, amendment of an abstract damage and 
for the compensation of other damages, including performing 
the sale for the purpose of coverage. Only if the price of the 
goods declines, will this last instrument be utilised. 

9.2. Liability for a delay in the admission of delivery

The admission of delivery is a very complex buyer’s obligation. 
Hence, in this case, a delay must be defi ned as an unfulfi llment 
of all or certain actions of admission of a duly offered delivery at 
the time determined by a contract, business customs or a regular 
course of events. That course of events is initially determined by 
a contractual regime and factual circumstances of performing a 
particular delivery. 

The defi nition and presuppositions of a liability for a delay in 
the admission of delivery are the same as with other cases of 
irregular fulfi lment of non-monetary obligations. Therefore, an 
obligation can be illustrated as a system of rights of a seller 
in this case. However, there are two moments that make this 
simple resolution complicated. First of all, a legal nature of a 
liability for the receipt and the liability for a delay in the receipt 
is not quite clear. Secondly, exercising particular rights of a seller 
is related to complicated commercial or judicial procedures. They 
impose a complex system of obligations to every participant. 

The Law of Bosnia and Herzegovina defi nes the admission of 
delivery as a liability of a buyer. Here, the consequences of a delay 
in principle are the same as in other cases of debtor’s obligation 
on this basis. However, a business character of this liability and 
a legal tradition lead to the resolutions which are closely related 
to the Middle European rules, German rules precisely. This is 
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refl ected especially in the way particular authorisations of a seller 
are performed. In that domain, the rules related to sale point 
to the resolutions regarding a trustee’s, rather than a debtor’s 
delay.555 Our system shall be considered from the point of certain 
rights of a seller. 

9.2.1. Handover of goods for safeguarding

With a buyer being delayed in the admission of delivery, a seller 
is obliged to keep the item with due care of a good entrepreneur 
on the risk and expense of a buyer (Art. 520, par. 1 of the LoO). 
A seller has the right to be released of the obligation towards 
handing over the goods for safeguarding or towards selling the 
goods. Special legal conditions and proceedings are stipulated 
for both situations (Art. 522 of the LoO). The rules regarding 
depositing the goods at the court apply to the handover of goods 
for safeguarding (Art. 327-332 of the LoO).

The handover of goods for safeguarding in commercial sales is 
made initially and most frequently by depositing the goods at the 
public warehouse. This procedure “has the effect of depositing at 
the court” (Art. 329, par. 2 of the LoO). Although it has not been 
explicitly stipulated by law, the handover is made at the public 
warehouse in the place of the delivery. If that is not possible, then 
a seller is authorised to choose a warehouse in another place, 
and thereby is held liable for the damage to a buyer, incurred 
due to the change of the place of the warehouse.556The effect of 
depositing is identical to the consequences of a regular delivery, 
the risk and the ownership are transferred onto the buyer. The 
seller must notify the buyer of the made depositing (Art. 329, 
par. 3 of the LoO). It has not been explicitly stipulated in the law 
whether the documents which allow the depositing of goods and 
disposing of the goods must be transferred. It is considered that 
the answer to this initially depends on the fact whether the buyer 
has paid or had not paid for the price. In this fi rst alternative, the 
the responsibility of putting the documents into the ownership of 
a buyer exists, whereas in the other alternative- it does not exist.  

555 Art. 327, par. 1 of the LoO.
556 Analogous implementation of Art. 328, par. 2 of the LoO. 
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If a corresponding public warehouse does not exist and by his 
own will, a seller can deposit the goods at the court. Depositing 
is made at a proper competent court in the place of fulfi lment. 
A seller can opt for another proper competent court, and then 
a seller is held liable for the compensation for damage caused 
by the change of a court (Art. 329 of the LoO). It is understood 
that the court is obliged to accept the deposit, if the product 
is suitable to be safeguarded at the court. The court notifi es a 
buyer of the arrival of deposit.

When the object of the delivery is an object that cannot be 
deposited at the court deposit, whether that is according to the 
mark of the seller or the price set by the court, a seller can 
ask from the court to appoint a person to whom the object will 
be delivered for depositing at the buyer’s expense and for his 
account (Art. 329, par. 1 of the LoO). The seller must notify the 
buyer of the made deposit.

The consequences of depositing are identical in all three cases. 
Firstly, the seller is released of the obligation towards the delivery. 
It the seller was delayed, then it ceases to exist (purgatio morae). 
Finally, the risk and the ownership are transferred onto the buyer 
(Art. 331 of the LoO). The expenses of the deposit are transferred 
onto a buyer to the extent when they exceed the expenses of the 
delivery that are borne by a seller (Art. 332 of the LoO).

9.2.2. Sale of goods

Contrary to the depositing the goods for safeguarding, the sale 
of goods is another possibility available to a seller according to 
Article 522 of the LoO. The term “selling instead of depositing 
objects” is stipulated by Article 333 of the LoO, and it has been 
amended by rules regarding “sale for covering depositing costs”, 
illustrated in Article 335 of the LoO. It can be done in many ways, 
depending on the conditions. 

The fi rst method is the public sale (Art. 333, par. 1 of the 
LoO). If a product is unsuitable to be deposited or if costs of its 
depositing are in disproportion to its value, a seller can request 
of court to organise a public sale. It should be arranged in the 
place determined for a delivery, and in the interest of a buyer, a 
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seller can request for it to be done in another place. The decision 
regarding the public sale is made by the court. The court is 
the subject that makes a public sale. Once a public notifi cation 
regarding the object, starting price, place and time of the holding 
of the public sale has been made, including the place and time 
of when the product can be examined, the court holds the sale 
by a public competition. A buyer is the person who offers the 
highest amount. Firstly, the costs of the public sale are deducted 
from the obtained amount, followed by the priority liens, and the 
price which was initially set by the seller for the initial buyer. The 
rest of the amount is deposited at the court for the benefi t of the 
buyer whose goods are exposed to the public sale. The seller 
must notify the buyer of the intended sale and of its results. 

The second method is “the public offer”. It can be made: if the 
product has a current price or if its value is proportionally smaller 
in comparison to the expenses of the public sale. In this manner, 
the justifi ed interests of a buyer who is delayed are protected. 
The subject of this sale is the seller himself. The method of sale 
initially depends on business customs. Either way, the seller must 
take into account the interests of a buyer who is delayed and 
whose goods are sold. First of all, the costs of the sale and then 
the seller’s outstanding debts are deducted from the obtained 
amount. The eventual remainder is deposited at the court for 
the benefi t of the initial buyer. A buyer who is delayed must be 
notifi ed of the intended public offer “as soon as possible” (Art. 
333, par. 4 of the LoO). Without any conditions, the seller must 
notify the buyer of the obtained price and the place of depositing 
of the possible balance of outstanding debts.   

The third modality “selling instead of depositing objects” is the 
sale “in the most suitable manner”. It can be applied when a 
product is rot or inoperative, and “may decompose or rot” (Art. 
333, par. 3 of the LoO). The method of the sale is determined by 
a seller, being initially guided by the need to preclude or diminish 
the damage. Notifying a buyer of the intended sale is necessary, 
if it does not cause an imperilling of the object of the sale. 
However, a seller must notify the initial buyer who is delayed of 
the results and the depositing of the remaining amount.

Lastly, an entity that safeguards the item for a buyer who is 
delayed can approach the sale. The reason for this sale is the 
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non-payment of the costs of safeguarding within the reasonable 
deadline (Art. 335 of the LoO). A seller cannot perform this 
process on his own. It is necessary that the court approves of 
the sale and determines the way the sale would be made. The 
costs of the sale and the costs of the safeguarding are deducted 
from the obtained amount, whereas the balance is deposited at 
the court under the name of the buyer. As the court approved of 
the sale, the court also notifi es a buyer of it.

9.2.3. Termination of a contract

Even though the admission of delivery is the buyer’s obligation, 
the seller’s right to cancel the contract in case of a buyer’s delay 
in the receipt has not be resolved in accordance with the general 
rules on debtor’s delay.557 According to Article 519, paragraph 
2 of the LoO, the seller can deter from the contract “providing 
he has some grounds to suspect that the buyer will not pay the 
price”. The interpretation of this theory ought to be accepted, 
and according to it: the refusal of the receipt of a regularly 
offered delivery constitutes the basic suspicion in the ability of a 
buyer to pay the price. The contract is terminated by the seller’s 
statement. The law does not demand that a notifi cation of the 
subsequent reasonable deadline of a reasonable period of time 
precedes it. 

The consequences of the termination due to “a suspicious doubt” 
in buyer’s ability to pay have not been particularly regulated. 
Hence, the rules which pertain to the compensation for damage 
in case of the termination of sale will be applied (Art. 523-526 of 
the LoO). This means that a seller will be able to make a choice 
between: amending the particular damage, compensations 
for the abstract damage and other damages and the sale for 
covering. The last two versions can be utilised only if the price 
of goods has declined within the period between the conclusion 
of a contract and executing the rights based on the termination.

557 See Art. 125 and 324 of the LoO.
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9.3. Buyer’s delay of payment of the price

A delay in payment of the price implies a buyer’s failure to 
perform his obligation of payment on time. Not paying in a timely 
manner is regarded according to the requirements of the specifi c 
contract and provisions of the dispositive sources that the parties 
have put out of the effect in their agreement. A delay can exist 
regardless of whether in relation to the delivery; the payment 
was scheduled as prior, simultaneous or subsequent. The liability 
for the delay of payment is objective. Besides, the obligation of 
damage compensation is subjected to other specifi c rules. They 
particularly regard penalty interests and the rights of the seller 
to break of the contract due to the delay of a buyer in paying 
the price.

The Law on Obligations does not have any specifi c rules in any 
general or specifi c section regarding the break of the contract 
due to the debt delay (of a buyer) in paying the price. Therefore, 
the rights of the seller in this case, are regarded according to 
the general rules of Articles 124-132 of the Law on Obligations 
in regards to this matter. Usance 213 of General Usances had 
a specifi c resolution for the case of the delay in payment, if the 
goods have already been in the possession of the buyer. In that 
case, the seller could not break of the contract. The reasons in 
regards to the validity of the General Usances, the effectiveness 
of the contract and the break of the contract as well as the 
specifi c characteristic of the sale of the legal right require that 
the ratio of the General Usances is taken into account. Therefore, 
their systematics will be used as a basis for the examination 
of the consequences of the debtor’s delay in payment of the 
purchase price. 

9.3.1. Buyer’s delay of payment of the price 
           before the admission of delivery 

The position of the seller who did not deliver an object to the 
buyer who is late with the payment is the same as the position 
of any creditor in the case of the debtor’s delay of the fulfi lment 
of monetary obligations. Along with the general provisions of 
the Law on Obligations regarding contract cancellation (Art. 

A delay in payment of 
the price implies a buyer’s 
failure to perform his 
obligation of payment on 
time.
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124 - 132 of the LoO), the provisions on the default interest are 
applied in this case (Art. 277 - 279 of the LoO) as well as on the 
damage compensation due to sale cancellation (Art. 523 - 526 
of the LoO). The Law on the Default Interest Rate of FBiH is also 
used as a source of law558. 

The fi rst requirement that must be available to the seller is 
contract fulfi lment. It is complex, so we shall examine each 
specifi c element separately. 

The seller must give the buyer a subsequent reasonable deadline 
for the payment of the price. If its length is not determined 
in the seller’s statement, it is determined according to the 
circumstances of each case. However, one must bear in mind the 
relative simplicity of the fulfi lment of monetary obligations. An 
appropriate deadline needs not be given in fi xed businesses (Art. 
125 of the LoO), when it is obvious from the debtor’s conduct 
that he will not fulfi l his obligation (Art. 127 of the LoO) and 
when it is “obvious” that the debtor will not fulfi l his obligation 
(Art. 128 of the LoO).

Along with the payment of the price, the seller is authorised to the 
penalty interest (Art. 277 of the LoO). An annual default interest 
rate of 12% is determined by the law (Art. 2, par. 1 of the LDIR 
and Art. 2 of the LDIROD). Up to a year of the delay of payment, 
a conforming method of calculation of default interest rate is 
applied (Art. 2, par. 2 of the LDIR). If the default interest rate 
determined by using this method is lower than the contractual 
interest rate, then the contractual interest rate is applied (Art. 
277, par. 2 of the LoO). The default interest is paid regardless 
of whether the seller has actually suffered some damage or not 
(Art. 278, par. 1 of the LoO). A conclusion regarding the legal 
nature of the default interest can be reached: the default interest 
is a compensation for the damage that is assumed to be suffered 
by the seller due to not having the owed amount available to 
him. Considering that the damage is not proven, the default 
interest also has the feature of the compensation for abstract 
damage. The buyer’s fault for the delay is not a requirement 

558 The Law on the Default Interest Rate (Offi cial gazette of FBiH No. 27/98 and 51/01), hereinafter LDIR, and the Law on Default Interest 
Rate for Outstanding Debts, (Offi cial Gazette of FBiH No. 56/04, 68/04 and 29/05), hereinafter LDIROD.
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for the emergence of the seller’s right to the default interest 
amount. The buyer’s liability for the nonfulfi llment of monetary 
obligations is objective up to the amount of the default interest. 

Another seller’s right relies on the legal nature of the default 
interest discussed above. He can request the compensation for 
the damage that exceeds the amount of the default interest. 
Considering that such damage is proven, it is classifi ed as concrete 
damage. Therefore the buyer’s liability for its compensation is 
determined according to the general provisions. It is based on the 
fault. In this instance, therefore, the buyer’s liability is subjective. 

Another general requirement that the seller has is contract 
cancellation. It is complex as well. The precondition for acquiring 
the right to contract cancellation, except in three listed cases, is 
an unsuccessful expiration of a subsequent appropriate deadline 
for payment of the price (Art. 126, par. 3 of the LoO). The rights 
that the seller is then granted are regulated by specifi c provisions 
on the compensation for the damage due to sale cancellation 
(Art. 523 - 526 of the LoO). This means that the seller has the 
right to the compensation for real damage and the lost profi ts, 
or the right to a sale in order to cover the loss. The last two 
authorisations are given in this instance if the price of the goods 
is decreasing. 

9.3.2. Buyer’s delay of payment after 
           the admission of delivery 

The Law on Obligations does not contain any specifi c provisions 
regarding the buyer’s liability for the delay of payment after the 
reception of the delivery. Usance 213, paragraph 1 contains such 
a provision. It deprives the seller of the right to cancel the contract 
in such an instance. The seller may request “the payment of the 
purchase price and the interest due to the delay”. If the buyer is 
“liable” (Us. 213, par. 2), i.e. guilty, he is obliged to compensate 
other damage as well. Are these provisions still valid today? The 
answer depends on the possibility of the application of General 
Usances and on the factual condition of the sale object and the 
proprietary right in each specifi c case. 
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Renunciation of the seller’s right to cancel the contract due to the 
buyer’s delay of payment is contrary to the dispositive norms of 
the Law on Obligations discussed earlier. Therefore, we consider 
that the provision of Usance 213, paragraph 1 can be applied 
only if the “parties have explicitly agreed to apply usances” (Art. 
1107, par. 3 of the LoO).

If the application of General Usances is not explicitly agreed upon, 
the provision of Usance 213, paragraph 1 may be valid based on 
the legal principle of the obligation being based only in the case 
of a possible action. In what sense? Pursuant to Article 132 of the 
LoO, the consequence of contract cancellation is the restitution 
of the received. Contract cancellation is only meaningful to the 
seller if he can take the delivered goods back. This, however, 
is not always possible. The reason for it is twofold. The fi rst is 
the emergence of proprietary right of a person in good faith to 
whom the seller sold the object. The second is the adaptation of 
the object by the buyer. In these two situations, therefore, the 
seller does not have a legal possibility to cancel the contract, 
considering that such a procedure puts impossible obligations 
upon the buyer. Neither does calling upon a fi nancial restitution 
have an effect in such cases. The results that may be achieved 
by it are more easily achieved by an appeal for payment of the 
price. 
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1. MEDIATION AGREEMENT 

1.1. Defi nition, conclusion and essential elements 

Pursuant to the Law on Obligations, “a mediation agreement 
obliges the mediator to attempt to fi nd and connect the 
principal with a party that would negotiate conclusion of a 

certain agreement with him/her, and obliges the principal to pay 
the mediator certain compensation in case such an agreement is 
concluded” (Art. 813 of the LoO). By its legal nature, a mediation 
agreement is a “mandate agreement” so the rules of the LoO 
that refer to this type of agreement apply (Art. 749 – 770 of the 
LoO), unless the provisions on mediation (Art. 813 – 826 of the 
LoO) or the agreement itself determine otherwise. 

If it is agreed that the mediator has the right to certain 
compensation and when despite his efforts he fails to achieve 
the desired results, this agreement takes the form of a work 
contract. In this case, the regulations of Articles 600 – 629 of the 
LoO are applied as a subsidiary source. 

A mediation agreement is informal and consensual. It is usually 
concluded by a business organisation issuing an order to a 
mediator’s offi ce to fi nd a contractor for a business transaction. 
When a mediator accepts the order, the agreement is concluded. 
However, the rule on tacit conclusion on goods transport is also 
applied in mediation. Therefore, if the mediator does not reject 
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Conctractus contrahentibus lex esto.

A contract is the law between the parties.

(Papinianus)

A mediation agreement 
obliges the mediator to 
attempt to fi nd and connect 
the principal with a party 
that would negotiate 
conclusion of a certain 
agreement with him/her, 
and obliges the principal 
to pay the mediator certain 
compensation in case such 
an agreement is concluded.
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the order immediately, it is also considered that he accepts it and 
that a mediation agreement is concluded on the day when the 
order is received. 

Considering that mediation is a mandate agreement by its 
legal nature, the mediator is “obliged to perform the order in 
person” (Art. 753 of the LoO). This means that the mediator’s 
personality is an essential element of this business. The mediator 
can delegate another person to make the order only if this is 
approved or when circumstances force him/her to do it. When 
mediation has the nature of a work contract, the mediator does 
not have to make the order in person (Art. 610 of the LoO). In 
this case, the mediator’s personality has the characteristics of a 
non-essential element of the transaction. 

The object of the agreement as an essential element is an 
individual factual action of connecting potential partners in 
order to conclude a certain agreement or agreements. This is 
performed by a mediator in his own name and on his own behalf. 
As mediation does not have to achieve results in the form of 
negotiations or an agreement, it is clear that the contractual 
obligation is the performance itself, not the result. The object 
of a mediation agreement is a single performance. Continuous 
attempts to conclude agreements between third parties and a 
specifi c principal are not an object of mediation agreement but 
rather of agency agreement. Authorisation to represent is not 
included in the content of this business. A mediator performs 
factual rather than legal actions. He attempts to connect the 
parties in order for an agreement to be concluded, but he does 
not provide statements of will in the name of and on behalf of the 
principal. This authorisation is neither included in the reception 
of the fulfi lment of the agreement concluded by his actions (Art. 
815 of the LoO). To act in the capacity of an agent, a mediator 
must have a special written proxy. However, in this case he exits 
the framework of this type of business and acts according to the 
rules of a proxy. 

A price is a mediator’s compensation for his work and the 
achieved result. The price includes ordinary mediation costs, so 
they can be separately calculated only if this is explicitly agreed 
(Art. 824 of the LoO). The price refers to the services that are 
the object of the agreement. Secondary services are charged 

A regular price – the 
price paid regularly in the 
mediator’s head offi ce at the 
time of business conclusion 
for agreements with similar 
characteristics.
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separately. The price is fi rstly determined by mediator’s rate or 
another general act. The second source of law for determination 
of compensation is the mediation agreement itself. It is valid 
when general conditions such as rates do not exist, as well as 
when the rates are changed by a special agreement. If no variant 
of the price is determined by the agreement, then a regular price 
is paid – the price paid regularly in the mediator’s head offi ce 
at the time of business conclusion for agreements with similar 
characteristics. If a regular price cannot be used either, the price, 
on a request by one of the parties, is determined by the court 
“based on the mediator’s efforts and service rendered” (Art. 822 
of the LoO). If the price is not paid upon agreement conclusion, 
a principal can request the court to decrease it, “if it fi nds it 
excessively high considering the mediator’s efforts and service 
rendered” (Art. 822, par. 3 of the LoO). 

1.2. Mediator’s obligations

1) Connecting interested parties. A mediator’s fundamental 
obligation is to attempt to fi nd and connect a business 
organisation willing to negotiate with the principal in order 
to conclude a certain agreement. With this goal in mind, a 
mediator gathers data, corresponds and performs various 
tasks that precede agreement conclusion. A mediator usually 
participates in negotiations as well. He can be specifi cally 
obliged to participate in negotiations and attempt to reach 
agreement conclusion (Art. 818 of the LoO). However, if a 
mediator fails in his efforts even after all the attempts and 
necessary care, he is not held responsible for it. 

2) Acting upon an order. A mediator is obliged to comply 
with the client’s order. When a client looks for a mediator’s 
service, his order can include instructions regarding what 
kind of agreement he wants to be concluded and under 
what conditions, as well as what some of the elements of 
the agreements should be. A client can give instructions 
subsequently. A principal can revoke the order whenever he 
wants to. The only cases of him not being able to revoke the 
order are if he renounces this possibility in the agreement, or 
if revocation is contrary to good faith. 
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3) Acting with a due care of a good businessperson. A mediator 
is obliged to act as a good businessperson (Art. 818 of the 
LoO). This obligation implies searching for and fi nding the 
most favourable contractor. If a mediator acts contrary to 
the principal’s interests, for a different party, he loses the 
right to compensation and cost reimbursement (Art. 826 
of the LoO). Exceptionally, if the agreement determines 
it, the parties brought into a relationship share the cost of 
mediator’s compensation, paying half each. This is when a 
mediator acts in the interest of both parties. An identical 
solution can be applied when a mediator receives orders 
from two parties to mediate in a single business. 

4) Mediator’s log. A mediator is obliged to keep a book of 
economic transactions concluded through his mediation 
(Art. 821 of the LoO). This is a mediator’s log. This book 
contains the data on all parties and business that the 
mediator mediates for, chronologically, as well as the date of 
agreement conclusion. The law prescribes the mediator’s log 
to also contain essential elements and data of the agreement 
concluded through his mediation. 

5) Mediator’s certifi cate. A mediator is obliged to issue a 
certifi cate of the business that the parties have agreed upon 
(a mediator’s certifi cate), or an excerpt from the mediator’s 
log with the data entered in it (Art. 821 of the LoO). The 
mediator’s certifi cate is not a bill of sale, as it is not signed 
by the parties. It is actually a notifi cation on the performed 
mediation. The mediator’s certifi cate and log can be used in 
court as evidence that a business was concluded, or evidence 
for what is recorded in them. 

6) Keeping the business secret. A mediator is obliged to keep the 
business secret. He must not inform others about transactions 
that he mediates for, unless the parties allow him to. He 
can inform business partners about the transaction that 
he mediates for to the extent that he has been authorised 
for in that specifi c case. Keeping the business secret is a 
permanent obligation. 

7) Informing about market conditions. The obligation to 
provide information regarding the circumstances relevant for 

A mediator is obliged to 
keep a book of economic 
transactions concluded 
through his mediation. This 
is a mediator’s log.

A mediator is obliged to 
issue a certifi cate of the 
business that the parties 
have agreed upon (a 
mediator’s certifi cate), 
or an excerpt from the 
mediator’s log with the data 
entered in it.
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the transaction that he mediates for stems from the order 
that the mediator receives. Business entities, however, can 
demand information on conjuncture, the supply and demand 
of certain goods and services, prices and rates and market 
in general, as well as business partners, not as a constituent 
part of the mediation agreement, but as a basic and 
independent request. Providing such information is included 
in the business activities of mediators and mediators provide 
such information for a separate fee. 

1.3. Principal’s obligations

1) Paying the commission. The price - the commission - is paid 
according to the conditions listed in the agreement. If the 
conditions are not listed there, dispositive rules are applied. 
First of them is that this obligation exists even if not explicitly 
agreed upon (Art. 822, par. 2 of the LoO). If the payment 
obligation is conditioned, Articles 823 and 825 of the LoO 
contain two solutions. Firstly, when the parties conclude an 
agreement for which it was mediated under a suspensive 
condition, the payment obligation exists only once the 
requirement is met. Secondly, In the case of a termination 
prerequisite contained in the agreement between the client 
and the third party, the mediator has the right to immediate 
payment of compensation for his services. Thirdly, if the 
agreement between the parties turns out to be invalid due to 
reasons that the mediator did not know and could not know 
of, he keeps the right to commission. Finally, if the actions 
of mediation are performed successively, the mediator has 
the right to a successive payment of his claims (Art. 623 of 
the LoO). 

A mediator acquires the right to compensation at the moment 
of conclusion of the agreement that he mediated for, unless 
agreed otherwise (Art. 823 of the LoO). It can be separately 
agreed that the mediator has the right to compensation even 
if his efforts do not bring the results, i.e. conclusion of an 
agreement between the client and a third party (Art. 623 of 
the LoO). Mediation is then regulated according to the rules 
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of work contract. In this case, the party who concluded an 
agreement with the mediator pays the fee. If the mediator 
receives orders from two parties to conclude a single 
transaction, both parties are obliged to pay commission, but 
they pay half each rather than fully. A subsequent agreement 
between a mediator and his client that half the commission 
will be paid by the third party does not have the same effect. 
Commission for special services is paid separately. 

A mediator does not have the right to commission, and the 
principal does not have the obligation to pay commission in 
three cases: (1) the agreement for which it was mediated 
has not been concluded; (2) the mediator has worked for 
another party, damaging the client; (3) the client does not 
only conclude the agreement that it was mediated for with the 
partner found by the mediator, but also other transactions. 
Even though it is logical to assume that the mediator in this 
case has the right to a part of compensation, the client still 
does not have the obligation to pay the commission. 

2) Reimbursing the costs. A client is obliged to reimburse any 
additional costs to the mediator, if the mediator had to cause 
them in order to successfully fi nalise the mediator’s role. 
Common, ordinary costs are covered by the commission. A 
mediator has the right to reimbursement of ordinary costs 
of order fulfi lment only if this had been agreed upon. If 
the agreement acknowledges the mediator’s right to cost 
reimbursement, this right belongs to him even if, without his 
fault, the agreement is not concluded between the partners 
he connected. 

3) Tolerating the mediator’s right of lien, right of retention and 
priority of payment. The mediator’s right of lien, right of 
retention and priority of payment serve to provide security 
for the mediator’s claims towards the client. 

1.4. The parties’ liabilities

A mediator’s administrative and criminal legal liability is determined 
by general provisions. These provisions are particularly specifi c 
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with regards to failures to keep the mediator’s log. Property-legal 
liability is generally determined according to general rules of law 
of obligations. Subsidiarily, the rules on an agent’s liability apply 
(Art. 756 and 757 of the LoO). Special cases of property liability 
of mediators are regulated by Article 820 of the LoO. A mediator 
is liable for a damage that his client suffers by being brought 
into a business relationship with a legally incapable person or 
entity if the mediator knew or ought to have known about this 
incapability. Liability also exists when a mediator connects his 
client with a person for whom he “knew or ought to have known 
was not going to fulfi l obligations from that agreement”. Finally, 
a mediator is liable for not fulfi lling the obligation to keep the 
business secret. 

A client is held liable for his obligations pursuant to general rules 
on contractual liability and compensation of damage caused by 
failure to perform or irregular fulfi lment of contractual obligations. 
The rules of mandate agreement or of work contract can be used 
as a secondary source. A client’s liability is generally subjective. 
However, in the case of a failure to pay the commission and 
costs, the liability is objective, according to general rules. 

2. AGENCY AGREEMENT

2.1. Defi nition, conclusion and essential elements 

Pursuant to Article 790 of the Law on Obligations, “an agency 
agreement obliges the agent to ensure that the third parties 
conclude contracts with the principal, in that sense serving 
as an agent between them and the principal, and obliges the 
principal to pay a certain compensation (fee) for each concluded 
agreement”. If an agent receives the client’s authorisation, then 
he can conclude agreements in the name of and on behalf of 
the client. The provisions of Articles 790 – 812 of the LoO apply 
to this type of agreement. Since agency falls under mandate 
agreements and incorporates the elements of proxy, Articles 749 
– 770, as well as Articles 84 – 98 of the LoO can also be applied 
to it as subsidiary sources.

An agency agreement 
obliges the agent to 
ensure that the third parties 
conclude contracts with the 
principal, in that sense 
serving as an agent between 
them and the principal, and 
obliges the principal to pay 
a certain compensation 
(fee) for each concluded 
agreement. 
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Therefore, agency is in fact continuous mediation for one 
principal. Agency differs from mediation in two essential 
elements: the duration of activities and the possibility of a proxy 
being included in the business relation as an integral part. Unlike 
commission, agency can exist even without making declarations 
of a will on behalf of the client. However, if they are included in 
the order, then the agent shall make them in the name of and 
on behalf of the client. However, a commissioner always makes 
declarations of will in own name and on behalf of the client. The 
same differences refer to the forwarding.  

Unlike the commission agreement and mediation, the commercial 
agency agreement is, by law, formal. It is valid only when “it 
has been concluded in written form” (Art. 791 of the LoO). The 
reason for such a resolution lies in the fact that a continuous 
business relation and an obligation the most essential elements 
of which ought to be determined beforehand and in a secure way 
is established with the commercial agency agreement. 

The characteristics of this agreement are as following:

1) a continuous performance of activities on behalf of the client, 
2) taking legal and factual actions,
3) acting in the name of and on behalf of someone else, i.e. in 

the interest of the client,
4) formality,
5) commutivity,
6) in principle, only the labour obligation, rather than the results 

is assumed, 
7) a relative independence of an agent in the performance of 

activities; the agent is not the principal’s offi cer,
8) the existence of a special relation of trust – fi duciae, which 

makes an agreement into a business of intuitu personae. 

The personality of an agent as a contractor is an essential 
element of the agreement. Along with Article 753 of the LoO, the 
characteristics of the relations that the parties engage in refer 
to this standpoint. The object of the agreement is an essential 
element of the agreement and it consists of two key components: 
the agent’s continuous effort to promote the interests of his client 
with the aim to frequently conclude agreements, and a continuous 
mediation on behalf of the client. Therefore, the object of the 
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agreement includes factual rather than legal actions. This means 
that an agency agreement can exist without making declarations 
of a will in the name of and on behalf of the principal. An agent’s 
obligation is to perform rather than to achieve results. The 
authorisation to represent a client can but does not have to be 
the object of the agreement. Although the proxy is frequent in 
the business practice, it is the object of the business on the basis 
of a special and explicit agreement of parties.   

The price of the activities set forth in the commercial agency 
agreement, as an essential element, consists of the compensation 
(a commission) and expenses. First of all, the price is specifi ed 
in the agreement. The rate of the agent can be accepted by 
the agreement as an authentic source of the ratio of the price, 
the commission. If the commission cannot be determined on the 
basis of the agreement or rate, then “the agent is entitled to 
regular compensation” (Art. 806 of the LoO). The implementation 
of the judicial mediation is possible in regards to the ratio of the 
commission. The court shall, upon the request of the principal, 
decrease the commission to a fair amount when it determines 
that it is “in disproportion with the service rendered” (Art. 806 
of the LoO). Regular, fi xed costs of agency are included in the 
commission. Their special compensation can be requested by an 
agent only when that has been explicitly agreed upon. Special 
costs incurred upon the order or in the interest of the principal 
are reimbursed separately along with the actual amounts (Art. 
808 of the LoO).

2.2. Agent’s obligations

1) Finding contractors. An agent’s key obligation is to ensure 
that the principal’s business expands, to investigate and 
cultivate the market and to get potential business partners as 
interested as possible in the principal’s operations, in order 
for them to establish contractual relations with the principal.

  
2) Participating in deal-making. Under the principal’s direction, 

an agent is obliged to participate at the business closure 
representing the principal’s interests, as well as to try to have 
a favourable agreement concluded. When it is agreed that 
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the agent should conclude agreements as well, i.e. when the 
agent has a general authorisation, then the agent’s obligation 
is to conclude an agreement on behalf of the principal with 
a due attention of a good businessperson (Articles 797 and 
798 of the LoO).   

3) Giving notifi cations. An agent is obliged to notify the principal 
of the market situation, especially on the situation in the 
market of goods and services the investment of which he 
takes care of (See Article 797 of the LoO). 

4) Keeping the register of agreements. An agent is also obliged 
to keep the register of agreements in which, in the order 
in which the agreements were concluded, he records the 
agreements which he had concluded in the name of the 
principal along with all the data regarding their contents. 
Once an agreement is concluded, the agent draws up the 
deal confi rmation regarding it, which he signs and submits 
to the other contracting party to sign. The legal importance 
of the register of agreements and deal confi rmation is in the 
fact that they can serve as a proof of concluded agreements. 
A deal confi rmation is not an agreement or a certifi cate of 
the concluded agreement. Therefore, its signing does not 
affect the validity of the agreement. An agent also keeps 
a book of orders of activities in which he mediates. In that 
case, he issues excerpts from the book of orders (an order 
sheet).     

5) Taking principal’s interests into consideration. An agent 
is obliged to attempt to accomplish a result which is as 
favourable as possible for the principal whilst performing the 
activities he assumed for the principal, he is also obliged to 
do the job carefully, with due diligence. If the principal orders 
him/her how to act, then the agent is obliged to follow the 
order and the instructions, and he is obliged to always take 
into consideration the principal’s interests.  

6) Receiving contractors’ statements. The other party can make 
statements about the lack of the object of agreement, as 
well as other statements related to the agreement to the 
agent rather than to the contractor. With these statements, 
the contractor protects the rights set forth in the agreement 

An agent is also obliged 
to keep the register of 
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which pertain to suh statements. The agent is obliged to 
receive these statements and to act in accordance with 
what has been prescribed or stipulated by the agreement. 

7) Keeping a business secret. Anything which pertains to the 
task which has been entrusted to the agent by the principal, 
the agent must keep as a business secret. The agent must 
not single-handedly use the data acknowledged during 
the agreement. This prohibition is in force even once the 
agency agreement is terminated. It is continuous (Art. 799 
of the LoO).  

8) Returning items received from the client. In order for the 
agent to successfully promote a principal’s interests, it is 
necessary that the principal deliver certain items necessary 
for the stated purpose. Upon the termination of the 
agreement, an agent must return all received items in the 
state in which they had been received (Art. 800 of the LoO).  

9) Rendering accounts. The obligation to render accounts 
exists for a particular order and for an agreement as a 
whole. The principal can request of the commercial agent 
to submit a report and to render accounts before the tasks 
listed in the order have been completed, i.e. always during 
the term of the agreement (Articles 754 – 755 of the 
LoO).  

10) Tolerating the refusal of transaction. Considering that 
an agent works on behalf of the principal, it is clear that 
the principal can either accept or refuse the proposed 
transaction with the third party.

2.3. Client’s obligations

1) Providing necessary materials to the agent. The economic 
essence of the duty of representing sometimes requires of 
the principal to make certain things available to the agent. 
If that is the case, then, according to the law, the client has 
the obligation to transfer certain assets to the agent (Art. 
802 of the LoO). 
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2) Informing about relevant situations. The client’s obligation to 
inform the agent about relevant situations derives from the 
nature of their relation and from the principle of respect and 
good faith. Article 803 of the Law on Obligations emphasises 
two cases: refusing to accept a prepared transaction and 
decreasing the scope of business operations. 

3) Paying for the price. Paying for the price is the principal’s key 
obligation. The obligation to pay exists even in a situation 
when it has not been explicitly agreed. The commission, as 
an element of the total price for the service, is paid for: 
agreements concluded with the mediation of an agent, 
agreements which an agent concludes with the third party (if 
he is authorised to do that), agreements which the principal 
concludes with the third party found by the agent and 
agreements which anyone concludes with the third party, if it 
is the case of the exclusive agency. An agency has the right 
to a special compensation from the paid amount which he 
had charged upon the authorisation received from the client 
(Art. 807 of the LoO). The time of the payment is specifi cally 
regulated. The obligation of principal is due “upon executing 
the agreement” (Art. 805 of the LoO). An agent has the 
right to compensation even if the agreement has not been 
fulfi lled, if “such non-fulfi lment was caused by the principal” 
(Art. 805 of the LoO). The expenses which are not included 
in the commission are separately paid for.

4) Tolerating the agent’s lien, right of retention and priority of 
payment. In order to secure the payment of claims which had 
arisen in reference with the agency agreement, the agency 
has the right of lien and retention over all the principal’s 
assets which the agency had received from the principal in 
accordance with the agreement, as well as over the assets 
which the agency had received from anyone else. It has the 
lien over the assets as long as they are within the agency, 
or with someone who has the hold of them on behalf of the 
agency. It has the lien over the property for which it has a 
document that entitles the agency to use it (Art. 809 of the 
LoO). For all its claims due, which had occurred in reference 
with the agreement, the agency has the lien over the sum 
of money for which it had charged the principal upon his 
authorisation.
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2.4. Special types of agency

If agents can represent their clients in all their activities, then 
they are known as general agents. If the activity is limited to one 
or more certain trades or types of business, then such agency is 
special.

A non-exclusive agent is an agent who can have more than 
one principal in the same area for the same type of business, 
whereas an exclusive agent is bound to only one principal. Terms 
competitive and exclusive agent can also be found in literature559. 
The law starts with nonexclusive agency with regards to a 
principal. He “can have several agents in the same area for the 
same type of transactions” (Art. 790, par. 2 of the LoO). Contrary 
to this can be agreed upon. With regards to an agent, a legal 
presumption of exclusive agency applies. “One agent cannot 
undertake the obligation without the principal’s consent to work 
for another principal in the same area and to perform the same 
type of business” (Art. 790, par. 3 of the LoO).

Agency with a guarantee for the fulfi lment of third party’s 
obligations or del credere agency exists when an agent with a 
special written agreement assumes a guarantor’s obligation. In 
this case, an agent has the right to a greater commission (del 
credere commission). A special compensation, which is added 
to a regular amount of the commission, serves as a premium 
for the assumed risk of (non)fulfi lment of the agreement by the 
third party. 

2.5. Parties’ liabilities

An agent’s liability, as well as with other executers of services 
based on orders, can be administrative and criminal legal. Property 
liability is governed by general rules. It is contractual, subjective 
and it is subject to general rules on compensation for damages 
caused by non-performance of non-monetary obligations. There 
are two specifi cally regulated cases in the LoO. The fi rst case 

559 Vasiljević, Mirko (2011) Trgovinsko pravo [Trade Law], Beograd: Pravni fakultet Univerziteta u Beogradu, p. 138.
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pertains to the disclosure of a business secret (Art. 799 of the 
LoO). The second case is “a special case of liability” (Art. 801 
of the LoO), i.e. giving a special written guarantee to the client 
that the third party will fulfi l the obligations from an agreement 
concluded through the agent’s work (del credere agency). In 
that case the agent is held liable jointly with the third party.

The principal’s liability is governed by general rules of law of 
obligations. In this case, the difference between non-perfor-
mances of monetary obligations vs. non-monetary obligations is 
signifi cant.

2.6. Termination of agreement

The duration of the agreement can be specifi ed explicitly or 
tacitly, in accordance with the nature of the transaction. In the 
fi rst case, an agreement is terminated once the deadline until 
which it was concluded expires. In the second case, it is necessary 
to determine with an analysis of the content of the business 
whether the agreement was terminated or not. Agreements 
which have been concluded for a specifi c period of time can 
be tacitly extended. It is done in such a way that all agreed 
actions are continued even after the validity of the agreement 
has expired. In this case, it is considered that a new agreement 
has been concluded indefi nitely under the same conditions.   

When an indefi nite agreement has been concluded, it can be 
terminated by an agreement of parties or by a unilateral declaration 
of will, i.e. by a dismissal of any of the parties. The conditions 
under which and the manner in which a dismissal can be done 
can be regulated in particular by the agreement. If that is not the 
case, then the dispositive provisions of the LoO will be applied. 
These provisions stipulate two main situations: termination of 
the agreement with a notice period and a termination of the 
agreement without the notice period.  

An agreement can be terminated at the end of every calendar 
quarter, rather than when a party desires to terminate it. The 
duration of the notice period depends on the period of the 
contractual relation. If the parties had been bonded by an 
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agency agreement for the period less than three years, then the 
notice must be given at least one month before the calendar 
quarter ends. If the relation had lasted longer than three (3) 
years, then the notice period is two months. Parties can change 
these resolutions by their agreement, but the notice period must 
not under any circumstances be shorter than a month (Art. 810 
of the LoO). 

Every party can terminate the agreement when there are serious 
reasons for it. In that case, an agreement is terminated without a 
notice period but the other party must be notifi ed of the reasons 
for the termination. If the reason for the termination is not serious 
enough, then it shall not be considered as a declaration of the 
termination of the agreement, but rather it shall be considered 
as a declaration of cancellation of the agreement, and hence it is 
necessary for the regular notice period to expire in order for the 
agreement to become null and void. A party which has cancelled 
the agreement without valid reasons for it and hence caused 
the termination of the agreement is obliged to compensate the 
other party for the damages incurred. Moreover, the party which 
had received a groundless cancellation of the agreement can, 
if it desires, terminate the agreement without giving the notice 
period (Art. 811 of the LoO).

3. COMMISSION AGREEMENT

3.1. Defi nition, conclusion and essential elements 

“A commission agreement obliges the commissioner to perform 
one or several jobs assigned by a client on his own behalf and for 
the client’s account for certain compensation (fee)” (Art. 771 of 
the LoO). According to its legal nature, a commission agreement 
is a mandate agreement (Art. 772 of the LoO). Therefore, 
the provisions of the LoO regarding the mandate agreement 
apply to it (Articles 749 – 770 of the LoO), “unless the rules on 
commission stipulate otherwise” (Art. 772 of the LoO). A client is 
a person who authorises another party to perform an entrusted 
task on his behalf. A commissioner is a person who receives and 
executes a custom order and he concludes an ordered economic 
business with the third party in own name and on behalf of the 
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commissioner. The task, i.e. an economic business concluded by 
a commissioner with the third party, which is asked by a client to 
be completed is known in the business world as a commission.

A commissioner performs the entrusted task as his own in own 
name. With regard to third parties with whom he concludes the 
entrusted task, a commissioner obtains rights and obligations 
with that task. The third party as a party in the commission is 
acknowledged with the task, he is a contracting party, and an 
obligation is fulfi lled for him/her and he is held responsible for 
the completion of the task. It is typical of a commissioned task 
to be performed on behalf of a client, and the results of the 
commission belong to the client.

Therefore, there are three subjects and two agreements in 
this economic business. The fi rst agreement is the agreement 
between a client and a commissioner, and the second agreement 
is the agreement between a commissioner and the third party, 
which is concluded with an aim to perform the fi rst agreement 
(a client order). The results of the second agreement belong to 
a client. The presence of three subjects means the possibility 
of establishing three groups of relations. In regards to mutual 
relations between parties which participate in one commissioned 
task – a client, a commissioner, the third party, then the matter of 
the ownership of the assets which is the object of the commission 
sale or purchase is interesting and of a practical signifi cance. 
With the commission purchase, a client remains the owner of 
an asset until it is delivered to the third party. In regards to 
the commission purchase, Law on Obligations has adopted 
a standpoint according to which an ownership is immediately 
transferred onto a client upon receipt of delivery. The matter of 
who the seller might be is signifi cant for the practice. Our law 
does not prescribe any direct provisions which would resolve this 
matter.  

A commissioner has the role of an economic conciliator in the 
transportation of goods. However, he is not a conciliator in the 
legal and technical sense. He does not mediate between parties 
for the purpose of associating them in making a deal but rather 
he concludes an agreement with a client as well as the second 
agreement with the third party, in order to perform the fi rst 
agreement which was concluded with a client. A commissioner 
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does not have the role of an agent. As already mentioned, a 
commissioner is legally hired along with the third party. Due to the 
duties of a commissioner being performed on behalf of a client, 
the entire effect which, in an economic sense, is accomplished 
with these tasks belongs to a client. A legal relation under these 
duties exists solely between commissioners and third parties 
and hence, the obligations and the rights are established solely 
between commissioners and third parties, rather than between 
clients and those third parties. With regard to agency, the 
situation is different: all rights and obligations occurring from a 
task which is concluded by an agent on behalf of the represented 
person pertain to the represented principal and to the third party.   

In theory, a mandate agreement is consensual and informal, and 
therefore, all general norms on such agreements pertain to the 
conclusion of this agreement. A contractual relation can be based 
on an offer and on acceptance, on an order and conclusive acts. 
A business with a commissioner whose profession is performing 
that job is concluded with an order, but it is not concluded with 
a legal entity who is engaged in the commissioned work as 
an additional activity. An order is considered as accepted if a 
commissioner does not decline it “without delay”, i.e. “promptly” 
(Art. 750 of the LoO).   

The above explanation of the defi nition of the business shows 
that a client transfers more legal than economic authorisations 
onto a commissioner. This also includes giving the commissioner 
an authorisation to sell the goods as if they were his – in own 
name, i.e. to procure the goods with someone else’s money 
as a buyer, and it shows that a client has a special trust in a 
commissioner. This gives a commission agreement the features 
of a legal affair, and it gives a personality of a commissioner an 
attribute of an essential element of an agreement. A commission 
agreement is, therefore, an affair of intuitu personae. Hence, a 
commissioner must perform the order in person (Art. 753 of the 
LoO). A commissioner can entrust the execution of the order to 
another person, a sub-commissioner if that has been agreed, in a 
situation when a client subsequently gives permission, “and if he 
was forced to do it due to circumstances” (Art. 753 of the LoO). 

Subject of the agreement is a legal affair which is entrusted by 
one party (a client) to another party (a commissioner) to perform 
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on behalf of that party. An economic business which is undertaken 
by a commissioner to perform on behalf of a client can be various: 
most frequently, it is a sale of a client’s asset, then a purchase on 
behalf of a client, and it can be making a payment on behalf of 
a client, forwarding, transporting and so forth. The subject of an 
agreement can consist of one or more businesses, either of the 
same kind or of a different kind. Businesses can be limited by a 
deadline or they can be permanent. Regardless of the attributes 
of a subject, a commissioner must perform the ordered jobs (Art. 
771 of the LoO). Hence, he takes the obligation of results upon 
himself. 

The third essential element of this agreement is the price. A 
commissioner executes the entrusted job with compensation 
which is called a commission in the case of this job. As this is an 
economic business, the commission belongs to a commissioner 
even if it is not agreed upon (Art. 771 of the LoO). The amount 
of the commission is usually agreed upon. If the amount of 
compensation is not defi ned either by the agreement or a rate, 
the compensation shall belong to the commissioner according 
to the extent of performed business and achieved results (Art. 
783 of the LoO). If the compensation is considerably higher, if it 
is not proportionate to the performed business and the results, 
then a client can request of the court to reduce it to a reasonable 
amount. A commissioner does not hold this right if the agreed 
compensation is proportionately lower in regard to the effort 
which he has to make in order to invest whilst performing the 
agreement.

3.2. Commissioner’s obligations

1) Acting according to the order. The main obligation of a 
commissioner is to conclude a business with the third party 
in own name, and on behalf of the client, his principal; and to 
act according to the order. The order may be wider, when a 
client gives a commissioner a greater freedom of choice and 
of movement with regard to executing the entrusted job (an 
optional order). It can be fully defi ned as well, in a case when 
a client does not allow the possibility of free choice and of 
having an effect on a commissioner, when a commissioner is 
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bond to act just as the order (an imperative, directed order) 
states. Lastly, an order can be somewhat more general, a 
client can give instructions on how a commissioner should 
act, but the given instruction may not be clear and they may 
allow a commissioner to deviate from them to some extent, 
if he believes that it would be for the benefi t of a client (a 
demonstrative or indicative order). A client can order for a 
thing, i.e. a service to be sold or to be purchased at the 
exactly stated price, or he can state what the highest or 
lowest limit to a price is, he can also state what the lowest or 
the highest price is, or he can state only the highest or the 
lowest price. Such orders are called limited orders.   

In a case of a commissioner being given an imperative order 
or a limited order, a client can opt for not approving of the 
job, i.e. reject the job, if a commissioner had not followed the 
order. Furthermore, a client is authorised to be compensated. 
A requirement for these rights is the notifi cation on rejecting 
to approve of the concluded job, which must be given by 
client “immediately” (Art. 773 of the LoO). However, in a case 
of limited orders, a commissioner can offer to compensate 
the difference between the limited and the achieved price, 
and in such a case a client is obliged to accept the result of 
the job (Art. 773 of the LoO). In a case of a demonstrative 
order, a commissioner can deviate from the given order if he 
believes that it would for the benefi t of a client. It is even 
considered as a commissioner’s duty as he must protect the 
interests of a client. During the performance of an order, a 
commissioner must act honestly and conscientiously, with 
due diligence and with a constant respect of the interests of 
a client.

2) Notifi cation regarding the job. A commissioner is obliged to 
notify a client upon his request during the performance of 
the job. If necessary, a commissioner is obliged to notify a 
client of relevant stages of the job even if a client did not 
request of it. This shall be done especially when situations at 
the market have changed and when it is possible that due to 
different circumstances and conditions a client might change 
the order. According to our law, a commissioner is obliged to 
inform the client about the person with whom he performed 
the business assigned by the client (Art. 779 of the LoO).   
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If the thing which was entrusted for sale might loss its values, 
due to either its attributes, or due to the effect of external 
factors, or due to any other reasons, then a commissioner 
is obliged to notify a client of these changes regarding the 
thing and ask for instructions. If he does not receive the 
instructions on time regarding what to do with the thing, 
and in case there is a danger for signifi cant damaging of 
the goods, the commissioner is obliged to sell it with due 
diligence and in the most favourable way (Art. 778 of the 
LoO). An obligation to notify exists even in a case when 
during the assumption of goods which was sent by a client, 
a commissioner determines that the goods are damaged.     

3) The protection of the client’s interests. Apart from the duty 
to notify of defects, a commissioner is obliged to protect 
the client’s interest in other way. As a businessman whose 
relation with the client is based on trust, and whose business 
is to make deals for clients, a commissioner is obliged to 
safeguard the interests of his principal in all respects and at 
all times. 

4) Insuring the goods. A commissioner is obliged to keep the 
consigned goods with due attention of a good businessman 
(Art. 776 of the LoO). The goods that he has the hold of, 
whether they were entrusted to be sold, or whether they were 
purchased for the client, must be insured by a commissioner 
and the commissioner shall take appropriate measures to 
safeguard them. 

5) Rendering the accounts on performed business. A 
commissioner is obliged to render an account on performed 
business without any unnecessary delays and to be accounted 
for his activities (Art. 780 of the LoO). The deal shall be 
made for the client and what has been accomplished, i.e. the 
economic accounts of the performed business, belongs to 
the client, and hence the commissioner is obliged to render 
the accounts to him/her. No direct benefi ts should be gained 
from the business by a commissioner. His interest is in the 
commission (Art. 773 of the LoO).  

6) Keeping the business secret. A commissioner is not 
authorised to give notifi cations or details regarding the deals 
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which he had made with clients to third parties, nor is he 
authorised to give details regarding facts, circumstances, 
conditions and relations which he had become aware of 
during the performance of those jobs. The obligation to keep 
the business secret is permanent. 

3.3. Client’s obligations

1) Providing funds for the completion of orders and advance 
payments. A client is obliged to provide funds to a 
commissioner for the completion of an order. The law does 
not stipulate that a client is obliged to give necessary funds 
in advance for the performance of the entrusted task when 
it comes to providing fi nances for the performance of the 
job. The client is not obliged to provide advance payment of 
funds (Art. 785 of the LoO).  

2) Paying the compensation (commission). A client is obliged 
to pay the compensation to a commissioner, i.e. to pay 
the commission according to the agreement or a court’s 
decision. The obligation to pay exists even if it has not 
been agreed upon specifi cally. The commission belongs 
to a commissioner only once he has performed the job; 
once he has completed the order and achieved the result, 
which was asked of him/her in an agreement by a client. 
Exceptionally, a commissioner has the right to request full 
commission payment if his performance is hindered by a 
cause for which the client is responsible (Art. 782 of the LoO). 
In a situation when a job is not completed due to causes 
for which neither the commissioner nor the client are held 
liable, the commissioner still has the right to a certain type 
of compensation. This certain type of compensation is not a 
commission of work, but rather a commission for the effort. 
A commissioner might receive an order from two clients for 
the same job, and then fulfi l the orders of both of them by a 
single job. In that case, the commission received from both 
clients belongs to the commissioner. “A commissioner who 
was disloyal to the client is not entitled to any compensation” 
(Art. 782 of the LoO).  
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3) Expenses. A client is obliged to compensate a commissioner 
for all expenses and costs of the entrusted job which exceed 
the scope of regular operational expenses. In a case when 
with no fault of a commissioner the order is not completed, 
the commissioner has the right to be compensated for the 
expenses.

4) Tolerating commissioner’s lien, right of retention and priority 
payment. A commissioner has the lien and the retention over 
the goods, i.e. assets which are present at his property for 
the claims which arise from the commissioned jobs (Art. 786 
of the LoO). The lien pertains to the assets which are in his 
possession and to the assets which someone else has the 
hold of for the commissioner, as well as to those assets for 
which the commissioner has the identifi cation documents to 
prove that he can dispose of these assets. The retention 
and lien belongs to the commissioner for securing the claims 
from all commissioned jobs which has been performed for 
the client, and not just from the last job on the basis of which 
the goods, i.e. assets or money is in his possession.

5) Accepting the commissioner as the contractor in the 
committee. It is questionable whether a commissioner can 
get into contact as a contractor in the entrusted committee, 
i.e. whether the commissioner can hand over the asset to a 
client, or whether on his own the commissioner can purchase 
the asset which was given to him/her for the commissioned 
sale. In order to protect the interests of clients, our Law on 
Obligations allows the commissioner to be a contractor in 
the committee only on the basis of the agreement with the 
client (Art. 775 of the LoO). The price according to which the 
commissioner sells or purchases the goods is the market or 
stock exchange price at the time the job is performed. If those 
prices do not correspond with the prices in the order, then a 
commissioner shall pay for the price which is lower once the 
goods are being sold, and the commissioner pays for the price 
which is higher once the goods are being purchased. When 
a commissioner is a contractor in the committee, he has the 
right to commission for the completed job. Furthermore, the 
regime of costs has not been implemented, and hence the 
client owes the costs to the extent the circumstances of the 
particular job show.
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3.4. Special types of commission

The system of a commissioner’s liability can be strengthened by 
a special agreement. A commissioner can assume an obligation 
to guarantee to a client to complete the order, and conclude an 
agreement, and that the third party, his contractor will perform 
his obligations. Consequently, it could be confi rmed that a 
commissioner would guarantee for the contractor that he had 
elected. Such a commission is known as del credere, a commission 
with a guarantee for the third party’s obligation. A special award 
(del credere commission) belongs to the commissioner for the 
guarantee that the third party will perform the obligation. The 
clause “star del credere”, assumption of the guarantee for the 
obligations of the third contractor, is agreed upon in a special 
manner. The commissioner is severally held liable along with the 
contractor.

Consignment is such a commissioned job whereby it is agreed that 
a client shall send the goods to the commissioner’s warehouse, 
and the commissioner shall be given a credit on the basis of 
the received goods, or paid off a share of the price upfront. A 
commissioner receives the goods for the sale which remains in 
the client’s possession, even though he has given a share of 
the price in credit or, rarely, in cash, as an advance payment. 
The credit is given, in theory, in the amount which is lower than 
the value of the goods which is in the consignment (usually 60-
90%), in order for the commissioner, acting as a contractor, to 
be safe in a case of the price reduction. Once a commissioner has 
sold the goods which were given to him/her in the consignment, 
then from the achieved price, he request the payment of the 
amount that he had credited the client, as well as the interest 
rate and other expenses. 

3.5. Parties’ liabilities

A commissioner’s administrative-legal and criminal liability is 
determined by various types of regulations pertaining to the 
particular negligence for which other business entities are 
held responsible as well. A commissioner’s property liability is 
subject to general rules of law of obligations for the cases when 
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contractual obligations have not been fulfi lled, or irregularly 
fulfi lled. Liability is subjective, as it pertains to non-monetary 
obligations. Rules are specifi c about certain situations that refer 
to the commissioner: 

1) conclusion of the business under the conditions which are 
less favourable than those stipulated in the order (Art. 773 of 
the LoO), which entails the obligation to pay the difference 
and compensate the damages incurred;

2) selling goods to the person for whose over-indebtedness the 
commissioner knew or ought to have known (Art. 774 of the 
LoO);

3) failing to have due care of a good businessperson whilst 
keeping the client’s goods (Art. 776 of the LoO);

4) failing to inspect and notify of the found defects of accepted 
goods (Art. 777 of the LoO);

5) nonfulfi lment of obligations by the third party in case of a del 
credere commissioner (Art. 781 of the LoO);

or to those to which the rules regarding the mandate agreement 
apply as a subsidiary source:

1) Using client’s money for commissioner’s own needs (Art. 
756 of the LoO). Whether this is the use of money which 
was given for the purpose of payment, or for sold goods or 
service, a commissioner is obliged to pay “an interest rate at 
the highest allowed contractual rate”, estimating it from the 
day it was received, i.e. from the day when the money was 
supposed to be given to the commissioner.

2) When execution of a certain task has been assigned to several 
participants through the same order for their joint execution, 
they are jointly and severally liable for the obligations referred 
to in this order, unless otherwise is explicitly stipulated (Art. 
757 of the LoO).

The Law on Obligations does not stipulate anything specifi c in 
regards to the cases of a client’s property liability. Hence, the 
client’s liability is governed by general rules of law of obligations. 
Subsidiary rules regarding the order modify these resolutions 
to some extent. Firstly, a client is obliged to compensate the 
commissioner for the damages which the commissioner had 
incurred without his own fault whilst executing an order (Art. 
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760 of the LoO). Secondly, the rules regarding the liability for 
failure to fulfi l monetary obligations shall be implemented. This 
also means that the responsibility of a client will be objective in 
this case.

3.6. Termination of agreement

A commission agreement can be terminated in different ways 
which are approved in the cases of other legal affairs. These 
are: an agreed termination, an objective impossibility to fulfi l 
the obligations – especially by a commissioner, termination of 
the subjectivity of a commissioner, since it is an intuitu personae 
agreement, the passage of time at which the agreement was 
concluded, and the legitimate completion of the job.  

Revocation is performed by a client, whereas the cancellation 
is performed by a commissioner. The conditions under which 
it can be done and the consequences of the termination by a 
unilateral declaration of will are regulated by rules which pertain 
to the mandate agreement. Therefore, they apply to other 
agreements regarding the services during the transportation of 
goods and services. However, unlike these, the commission does 
not stipulate any special rules regarding these situations. The 
provisions of the mandate agreement are indirectly implemented 
here as a subsidiary source. 

In principle, a principal (a client) always has the right to waive the 
agreement. The client is obliged to reimburse the commissioner 
for an appropriate portion of the compensation and to provide 
damages that he suffered from due to waiving the agreement, 
if there were no valid reasons to waive the agreement. (Art. 
765 of the LoO). The contractor (a commissioner) can always 
waive the agreement, even though the stylisation of Article 766 
of the LoO is not quite clear in regards to that matter. If the 
order is cancelled amiss and without any valid reasons, he shall 
reimburse the client for the damages that such a cancellation has 
caused. Regardless of how such a cancellation can be qualifi ed, 
a commissioner is obliged to perform the jobs stipulated in the 
agreement which would not be affected by cancellation even 
once the order has been cancelled. 
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4. WAREHOUSE AGREEMENT 

4.1. Defi nition, conclusion and essential elements 

Warehousing is an economic operation that implies storing and 
keeping other party’s goods for a fee. Along with this basic 
operation, warehousing companies perform other tasks that are 
directly or indirectly related to storing. According to the Law on 
Obligations, “a warehouse agreement obliges the warehouseman 
to receive and keep certain goods and to take necessary or agreed 
measures for its keeping in a certain condition, and to deliver it 
upon a request from the depositor or other authorised person, 
while the depositor is obliged to pay a certain compensation for 
this service” (Art. 730 of the LoO). 

By its legal nature, a warehouse agreement is classifi ed under 
deposit agreements (Art. 712-729 of the LoO). This is why 
provisions on deposit agreements apply as subsidiary rules 
to regulate matters that are not specifi cally prescribed for 
warehousing. When, in accordance with a special agreement, 
a warehouseman performs additional tasks related to goods, 
then the warehouse agreement has some elements of a work 
contract. A warehouse agreement is onerous, bilaterally binding, 
commutative, consensual and informal. It also has some 
characteristics of an intuitu persone agreement. 

Warehousing companies have adopted a business practise 
common in the procedure of concluding agreements on services 
in transfer of goods: storing is generally conducted based 
on disposition. Business is concluded once the warehousing 
company receives and signs a disposition and affi xes the 
company seal along with the date. The depositor receives one 
copy of the storage order signed this way. It serves as the 
proof of warehouse agreement conclusion and as the proof of 
his right to use the stored goods. Regarding the content of the 
agreement, the general rule is that the warehouseman can have 
their own terms and conditions of operations and that the order 
contains the most essential elements only. A special provision 
of disposition refers to terms and conditions of operations as a 
component of the agreement. It is understood that the depositor 
must be familiar with the terms and conditions. 
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Any subject of law can occur as a depositor. Depositors do not 
have to own the goods that they entrust to the warehouseman. 
A warehouse agreement is often concluded indirectly, through a 
freight forwarder or a carrier, who store their principal’s goods in 
public warehouses. As a warehouseman is generally obliged to 
keep the goods personally, (Art. 715 of the LoO) his personality 
has certain features of an essential element of the agreement. 

Public warehouses can be general or special. General warehouses 
receive goods regardless of the type and packaging and keep 
them separately from other goods. Special warehouses receive 
only specifi c types of goods, such as ore or grains. Generally, a 
warehouseman must not mix substitute goods with the goods 
of the same type or quality. This may only be done with the 
depositor’s consent, or if it is obvious that such goods can be 
mixed with no danger of infl icting damage to the depositor (Art. 
734 of the LoO). 

Public warehouses can operate as customs warehouses. Their 
establishment requires a special approval, issued by the Customs 
Administration. Pursuant to the Law on Customs Policy in Bosnia 
and Herzegovina, customs warehouses can be public or personal. 
A “public warehouse” implies a customs warehouse that is at 
disposal to all persons and entities for storing goods. “A personal 
warehouse” implies a customs warehouse registered for the 
storing of goods by the warehouse keeper. Public warehouses 
are usually built in seaports, river docks and major traffi c hubs 
with customs offi ces. Goods in transit, imported goods or 
goods for export can be stored in such warehouses. Goods can 
be manipulated but they are under a constant supervision by 
customs authorities. Customs duties are not paid for the goods 
while they are stored in such a warehouse. Customs duties are 
paid during the removal of goods from the warehouse in order to 
place them on the market. 

Consignment warehouses are not public warehouses, and they 
do not store and keep other parties’ goods. Such warehouses 
belong to business entities, and they store imported goods 
that the organisations use to trade with as representatives. 
Consignment warehouses can be established by organisations 
registered as representatives of foreign companies based on 
the consignment agreement. The goods are under the customs 
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supervision and the customs duties are paid after the sale, at the 
moment of removal from the warehouse. 

Operations include storing and keeping of goods, as well as 
performing other operations that are related to storing and 
keeping of goods, or operations determined in the contract. Along 
with this, operations of warehousing companies may include 
additional activities related to storage of goods. A warehousing 
company cannot purchase or sell goods neither on their own nor 
on other party’s behalf. 

The price of service is complex. It includes the fee for the basic 
service and additional services of the warehouseman, fees for 
special services that are explicitly agreed upon, and expenses 
paid in the depositor’s interest. In order for such expenses to 
be included in the price, they must be “justifi ed” (Art. 719 of 
the LoO). The price of services is always a component of a 
warehouse agreement. Therefore, unlike a deposit as a civil law 
matter, the price in the economic activity of warehousing does 
not have to be negotiated. The prices of particular basic and 
additional services are generally prescribed by tariffs. In order 
for a tariff to be obliging, it must be announced. A tariff can be a 
component of general terms and conditions of operations, which 
means that it is set by the business entity itself and that what has 
been said about the mandatory nature of terms and conditions 
is valid. A tariff obliges both parties and therefore the amount of 
the fee can be corrected if the tariff had not been used correctly. 

4.2. Warehouseman’s obligations

1) Reception of goods. A public warehouse is obliged to receive 
goods to be stored and kept, according to the accepted 
order. At the reception of goods, the warehouseman needs 
to check the data on the identity of the goods and do the 
visual check to evaluate its condition. In case of a shortage, 
defect or any other fl aws of the goods or the packaging, 
the warehouseman is obliged to make a statement about 
it in writing, especially if he is receiving the goods from 
a carrier, freight forwarder or any other mediator. In the 
contrary case, it is considered that the goods were received 
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in the condition stated in the disposition. The goods in 
closed crates is considered to be in the declared condition 
and the warehouseman does not have to inspect it. A public 
warehouse receives goods according to the weight declared 
in the disposition and is not held responsible for such weight. 

2) Keeping a warehouse book. A public warehouse is obliged to 
keep a warehouse book which contains data on the depositor 
and the goods. A warehouse book needs to be differentiated 
from a registry of warehouse receipts. 

3) Issuing a confi rmation. A public warehouse is obliged to issue 
a confi rmation to the depositor, which in our warehouses 
is often replaced by a notifi cation of storage of the goods, 
with the date from the warehouse book. The confi rmation, 
i.e. the notifi cation serves the purpose of proving that the 
goods listed in it were received to be stored and looked after, 
as well as other facts from the content of the confi rmation. 
Furthermore, it serves as a document required to collect the 
stored goods. If a warehouse issues a warehouse receipt, 
then the confi rmation is returned. 

4) Looking after the goods. A public warehouse is obliged to look 
after the entrusted goods with the due diligence of a prudent 
businessperson and in the condition that the goods were 
received in, or the condition determined by the agreement. 
Therefore, the warehouseman is obliged to supervise the 
goods, and in some cases propose certain measures to 
the depositor, or request a new disposition. The goods are 
looked after until the expiration of the agreed time period. 

5) Insuring goods. A public warehouse is obliged to insure goods 
against the risk for which there is mandatory insurance. If 
the depositor requests, the warehouseman is obliged to 
insure goods from other risks that the party determine by 
the agreement. 

6) Selling defective goods. If unrecoverable changes happen 
to the stored goods, leading to the danger of deterioration, 
the warehouseman is obliged to request the depositor’s 
instructions regarding this matter. If instructions cannot 
be received in a timely manner, or if the depositor cannot
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react promptly upon the warehouseman’s call, then the 
warehouseman is obliged to sell the goods personally, at the 
depositor’s cost and risk. The sale must be conducted in “the 
most favourable method”, taking the depositor’s interests 
into consideration (Art. 731, par. 3 of the LoO).

7) Inspecting goods. A public warehouse is obliged to allow 
the depositor and persons or entities authorised by the 
depositor to inspect the stored goods or to take samples. 

8) Preserving the depositor’s rights. A public warehouse is 
obliged to take actions in order to preserve the depositor’s 
rights. 

9) Acting upon an order. A warehouseman is obliged to act 
upon the depositor’s order and take actions requested in 
the order, including those determined by the terms and 
conditions. 

10) Delivering goods. A warehouseman has an obligation 
to deliver the goods to the depositor upon expiration of 
storage time, or before that if the depositor requests it. The 
received goods must be returned to the depositor or the 
authorised person in the condition that they were received 
in. However, the warehouseman can also assume the 
obligation of improving the condition of the received goods. 
In this case, the warehouseman must deliver the goods in 
the condition prescribed by the agreement. 

11) Warning about defects. A warehouseman is obliged to warn 
the depositor about defects or natural characteristics of the 
goods, as well as about faulty packaging, if this could cause 
damage to the goods. The warehouseman must warn the 
depositor about such defects as soon as he notices them or 
ought to have noticed as a good expert (Art. 731 of the LoO). 

4.3. Depositor’s obligations

1) Delivering goods and documentation. The depositor is 
obliged to deliver the goods that he concluded an agreement 
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for (gave a disposition), to be stored and kept. If he does not 
do it, it is considered that he is waiving the agreement and 
he must take responsibility for it. When delivering goods to 
be stored, the depositor is obliged to provide all necessary 
information about the goods. He is also obliged to state the 
value of the goods (Art. 730 of the LoO). Along with the goods, 
the depositor must deliver all necessary documentation. 

2) Inspecting goods at collection and submitting a complaint. 
According to an explicit legal provision, “the recipient of 
goods is obliged to inspect the goods at the moment of its 
collection” (Art. 738 of the LoO). If nothing specifi c has been 
agreed, the inspection is conducted in a common manner, 
by a visual check of the external condition of the goods and 
packaging. When a defect is visible, the recipient must submit 
a complaint and inform the warehouseman about the defect 
“immediately”. If he does not do it, it is considered that the 
goods were received appropriately (Art. 738, par. 2 of the 
LoO). The deadline for submitting a complaint regarding 
hidden defects is seven days from the moment of reception. 

3) Paying for the service. The party that issues a disposition 
pays the fee. It is generally paid at the moment of collection 
of goods by the depositor or the recipient, but differently can 
be agreed upon. The depositor can state in the disposition 
that the fee will be paid by a third party. The depositor must 
pay certain expenses before the collection of the goods, 
such as the cost of loading, reloading, insurance, customs 
duties etc (Art. 736 of the LoO). If the depositor does not 
pay the compensation for the service and other expenses in 
time, the warehouse can, based on the legal right of lien and 
retention, sell the goods in a public sale and reimburse their 
claims from this amount. 

4.4. Parties’ liabilities 

A warehouseman’s liability is based on his fault; it is subjective. 
Regarding the non-performance of actions that do not have the 
characteristics of keeping and looking after the goods, his liability 
is determined according to the general rules of law of obligations. 
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Sanctioning mistakes regarding the duty of looking after goods is 
regulated by certain specifi c legal solutions. A warehouseman is 
obliged to perform his duties with the due diligence of a prudent 
businessperson (Art. 714 of the LoO) and is held liable if he does 
not do it. Pursuant to Article 731, paragraph 1 of the LoO, “a 
warehouseman is liable for damage of goods unless he proves 
that the damage was caused due to the circumstances that 
could not have been avoided or removed, or it was caused by 
depositor’s fault, defects or natural feature of goods, as well as 
incorrect packaging”. 

By applying the rules of deposit, two cases of a warehouse’s 
objective responsibility for damages of goods can be determined: 
(1) when a warehouseman entrusts the keeping of goods to 
someone else without the depositor’s consent or without the 
necessity to do it (Art. 715 of the LoO); (2) a warehouseman 
is liable for accidental loss or damage of goods if he has used 
the goods without the depositor’s consent (Art. 716 of the LoO). 
If there is a loss, shortage or damage of goods while they are 
stored, and the warehouseman is responsible for it, he must 
compensate the damage up to the real value of the goods. If 
the damage is caused deliberately or by gross negligence of the 
warehouseman, then he must compensate full damage, including 
the depositor’s lost profi t (Art. 733 of the LoO). 

A warehouseman is held liable for failure to perform or incorrect 
performance of his obligations according to general rules of law 
of obligations. This means that his position varies depending on 
whether it is a monetary or non-monetary obligation. In the fi rst 
case, it is necessary to emphasise the consequences of a failure 
to perform the obligation of informing the warehouseman about 
the features and value of the deposited goods. This is when the 
depositor not only loses the right to compensation of damage he 
suffers but also owes the warehouseman compensation for any 
other damages caused by the warehouseman not knowing the 
characteristics and value of the goods. 

4.5. Warehouse receipt

A warehouse receipt is only issued to the depositor who requests 
it, and the warehouse is authorised to issue warehouse receipts 
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upon the depositor’s request. A warehouse receipt is a security. 
It is a document by which a warehousing company confi rms that 
the goods listed in that warehouse receipt have been received 
and stored. Public warehouses that issue warehouse receipts 
keep a registry of warehouse receipts, from which they can 
extract individual warehouse receipts. Once a warehouse receipt 
is issued, the right of disposal of goods is incorporated in it and 
such a right cannot be implemented or transferred without the 
warehouse receipt. 

A warehouse receipt is perforated. It consists of two parts: a 
certifi cate of title and a certifi cate of pledge (warrant). The 
number of warehouse receipt and the data from the registry 
signed by warehouseman are entered into both parts. Each 
part of the warehouse receipt has a special function and legal 
signifi cance. A certifi cate of title goes with the goods and gives 
the holder the right of disposal of the stored goods. A certifi cate 
of lien (warrant) establishes the lien over the stored goods in the 
amount specifi ed in it. Therefore, the right of disposal of goods 
can be limited by the lien specifi ed in the warrant, if the warrant 
is in third party’s hands. 

Economic signifi cance of a warehouse receipt lies in the possibility 
of trade. Goods can be sold by selling the warehouse receipt. 
Endorsement of a warehouse receipt implies transfer of the right 
of disposal of goods listed in it, so the sale of the goods is actually 
performed by endorsing the warehouse receipt or the certifi cate 
itself. Furthermore, the relevance lies in the possibility of getting 
a real loan by warrant transfer. A warrant with the same amount 
as the loan is endorsed to the party that gives the loan based on 
the goods for which a warehouse receipt has been issued. 

A warehouse receipt and both of its parts are securities and can 
be transferred jointly or individually. Warehouse receipts can be 
issued to a named party or “upon an order”, and their transfer 
varies according to this. If a warehouse receipt is issued to a 
named party, it is transferred by cession. The one issued “upon an 
order” is transferred by endorsement. Endorsement is performed 
in the following manner: the warehouse receipt holder signs, 
upon an order, the name of the party that he is transferring the 
warehouse receipt to, and enters the date of the transfer. The 
party that the certifi cate of lien has been transferred to must 
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immediately inform the warehouse about the fi rst transfer of the 
certifi cate of lien. Without recording in the certifi cate of title, 
certifi cate of lien and the registry, a certifi cate of lien cannot be 
transferred by endorsement. 

5. FREIGHT FORWARDING AGREEMENT 

5.1. Defi nition, conclusion and essential elements 

A freight forwarding agreement (dispatch, forwarding) is in theory 
usually defi ned as an agreement by which a freight forwarder 
(forwarding agent) is obliged to, in his name and on behalf of 
the client (principal), organise the shipping or delivery of goods, 
as well as to perform other common tasks and actions for a 
fee. According to the Law on Obligations, a freight forwarding 
agreement obliges a freight forwarder to “to conclude, for the 
purpose of transporting certain goods, a transport agreement 
and other agreements needed for carrying out the transport, 
in his own name and on behalf of the principal, as well as to 
perform other duties and actions, and the client is obliged to pay 
him a certain compensation (Art. 827 of the LoO). 

Legal position of a freight forwarder and a commissioner is the 
same: they both act in their own name and on behalf of another 
party. The difference is in the very nature of the work and actions 
that they perform in legal transactions. According to our law, a 
contract can anticipate that a freight forwarder acts in the name 
of and on behalf of the principal, rather than in his own name 
(Art. 827 of the LoO). In this case, he acts as an agent. However, 
this has to be explicitly agreed. 

Unlike transport, freight forwarding is not regulated or unifi ed by 
international conventions. Unifi ed rules and regulations contained 
in freight forwarding documentation are rather signifi cant. 
The Law on Obligations regulates this type of agreement in 
entirety (Art. 827-846 of the LoO), as a special and independent 
agreement. In case of a legal vacuum, provisions of the laws that 
regulate a commission agreement or agency agreement apply 
to this agreement as well, as well as the provisions of an order 
(Art. 829 and 772 of the LoO). An important source of law are 
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also general conditions of freight forwarding operations issued 
by freight forwarding groupings or trade chambers. 

In our law, a freight forwarding agreement is informal as it does 
not require a mandatory written form of the agreement. The 
agreement is most commonly concluded by a client delivering 
the freight forwarder a disposition. A disposition is a standardised 
form printed by the forwarder and it contains necessary columns 
related to the goods that are being shipped, the method of 
shipment, place, time, etc. In order to conclude agreements as 
fast and easy as possible, a freight forwarder sends his business 
partners sets of prepared forms in advance. If a disposition is 
given based on the freight forwarder’s offer, it is legally considered 
to be an acceptance of an offer. If a disposition is sent by a client 
without a freight forwarder’s prior offer, then it has characteristics 
of an offer. Therefore, a disposition can have the relevance of 
an offer or an acceptance of an offer, or even of an instruction 
if it is given after agreement conclusion. 560 In our law, a freight 
forwarding agreement can also be concluded tacitly, if a freight 
forwarder does not reject the received disposition (the offer) 
immediately. A disposition can refer to performing one or several 
specifi c freight forwarding services (special order), as well as to 
performing all freight forwarding services for one client and is 
valid until revocation or cancellation (general order). 

Upon a client’s request and after freight forwarding agreement 
conclusion, a freight forwarder can issue certain documents. 
Documents commonly used in international freight forwarding 
are: Forwarder’s Certifi cate of Receipt (FCR), Forwarder’s 
Certifi cate of Transport (FCT), Forwarder’s Bill of Lading (FBL) and 
FIATA Warehouse Receipt (FWR). The International Federation 
of Freight Forwarders Associations (FIATA)561) adopted authentic 
texts of these documents. 

A Forwarder’s Certifi cate of Receipt (FCR) is issued after a 
freight forwarder receives goods from a client. It represents 
a means of proof that the goods were received to shipping in 

560 Draškić, Mladen (1984) Međunarodno privredno ugovorno pravo, IV izdanje [International Economic Contract Law, 4th Edition], Beo-
grad: Savremena administracija, p.387.

561 http://www.fi ata.com 
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a “seemingly good condition”. However, a freight forwarder 
can express an objection to the goods and the packaging. A 
Forwarder’s Certifi cate of Transport (FCT) has more relevance 
because it represents a means of proof not only that the goods 
were received to shipping but also that the freight forwarder 
concluded a transport agreement and delivered the goods to be 
transported. In international freight forwarding, a Forwarder’s 
Bill of Lading (FBL) is used for combined transport of goods. 
This freight forwarding document has the characteristics of a 
security, gives the possibility of a trade with the shipped goods, 
and represents a valid document in payments by commodity 
letters of credit. A Forwarder’s Bill of Lading (FBL) increases the 
liability of the freight forwarder, who takes the responsibility for 
transporter’s work as well. 

Essential elements of this agreement, by the nature of work, are 
the parties, the object of freight forwarding service, and the price 
of service. The parties in a freight forwarding agreement are a 
client and a freight forwarding organisation (freight forwarder). 
The client or the principal is a party who hires a freight forwarder 
to perform the shipping or delivery of certain goods on the 
client’s behalf. Business entities registered for freight forwarding 
services engage in this kind of business. An object of a freight 
forwarding agreement includes legal and physical actions that a 
freight forwarder takes with the goal to receive, transport and 
deliver goods. A fee (commission) represents the price of freight 
forwarder’s services. It can be determined by an agreement, 
tariff or other freight forwarder’s act, and if all these are absent 
than the price is determined by a court (Art. 839 of the LoO). 

5.2. Freight forwarder’s obligations

1) Acting with the due diligence of a prudent businessperson. 
A freight forwarder is obliged to “act in the principal’s 
best interests in any situation, and with the due diligence 
of a prudent businessperson” (Art. 832 of the LoO). This 
obligation is general and implies that, while performing his 
obligations, a freight forwarder must obey the law, general 
terms and conditions of business, the agreement and business 
practice. The principle of good faith and honesty is always 
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applied when certain freight forwarder’s obligations are not 
specifi ed. 

2) Acting according to instructions. A freight forwarder is 
obliged to perform the client’s order and act according to it. 
He must act in accord with the client’s instructions regarding 
the transport route, means and method of transport “as 
well as other instructions given by the principal” (Art. 833 
of the LoO). Instructions can be given with lesser or greater 
limitations. Provisions pertaining to orders in commission 
are relevant for the interpretation of such instructions. As 
rules regarding order are applied in case of a commission 
agreement, such rules should be taken into consideration as 
well (Art. 751-753 of the LoO). 

It is a freight forwarder’s obligation to warn the principal 
about any shortcomings of the order, particularly those 
that expose the principal to higher expenses or to damage. 
Such a warning must be given without delay (Art. 830 of the 
LoO). When the client’s instructions are incomplete, unclear, 
contradictory or cannot be acted upon, the freight forwarder 
will ask for new (additional) instructions. If there is no time 
for new instructions, or it is impossible to provide them, then 
the freight forwarder will act at all times “in the client’s best 
interest” (Art. 833 of the LoO). In case of a deviation from 
the order, the freight forwarder is obliged to inform the client 
about it without delay or as soon as circumstances allow. 

3) Concluding agreements for the client. Freight forwarders 
legally act in their own name but on behalf of the client. 
They use other organisations’ services during the process of 
shipping and delivery. Considering that freight forwarders 
organise all these operations, they also conclude agreements 
with such organisations. When concluding agreements with 
third parties, a freight forwarder must carefully consider the 
selection of a transporter, insurer, warehousing company 
and other parties that he hires. In such agreements and his 
factual actions, a freight forwarder also must protect and 
provide the client’s implementation of rights towards third 
parties (conduct an inspection of the goods, take records, 
control the expenses, etc). 
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4) Selection of the transport route (routing). Routing implies the 
selection of the transport route as well as of the means and 
method of transport by the freight forwarder. The obligation 
exists when the client has not determined these elements 
for the transport of the goods that are being shipped or 
delivered. Transport route, means and method of transport 
will be selected by the freight forwarder “in the client’s best 
interest” (Art. 833 of the LoO). 

5) Looking after the goods and protecting rights. A freight 
forwarder is obliged to look after the client’s goods according 
to the agreement, the nature of the goods and other 
circumstances that may arise while performing the shipping 
or delivery. A freight forwarder is obliged to take all actions 
toward third parties (transporter, warehousing company, 
other engaged entities) in order to protect the client’s rights. 
To that end, he will acquire corresponding documentation 
and other means of proof (compile a credible report on 
shortage or condition of the goods, control the calculation of 
expenses of specifi c services). 

6) Insuring goods. This obligation only exists when specifi ed 
in the agreement (Art. 837 of the LoO). Insurance only 
encompasses the insurance of the cargo. When a client wants 
to insure the shipment, he agrees about this with the freight 
forwarder and selects the risks that he wants the shipment 
insured against. If the agreement does not determine the 
risks, then the freight forwarder, according to our law, is 
obliged to insure the shipment against “common risks” (Art. 
837 of the LoO). If there is mandatory insurance for certain 
shipped goods, the freight forwarder is obliged to provide 
such insurance. 

7) Performing customs tasks and paying customs duties. In our 
law, there is a legal assumption for this freight forwarder’s 
obligation, unless the order for shipping goods across the 
border prescribes otherwise (Art. 835 of the LoO). These 
tasks do not have to be entrusted to the freight forwarder 
– the client, a transporter or another party can perform 
them. However, freight forwarders are regularly entrusted 
with the task of clearing through customs. They are experts 
in this fi eld; they are regularly updated and familiar with 
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the customs regulations and tariffs, and most importantly 
with customs reliefs. Along with performing customs tasks, 
freight forwarders are obliged to pay customs duties as they 
are in a direct relation with customs authorities. 

8) Rendering of accounts. The nature of a freight forwarder’s 
relations implies that he is obliged to render accounts to 
the client after all performed legal and physical actions, i.e. 
calculate all the expenses and submit all documentation (Art. 
838 of the LoO). He is obliged to submit all means of evidence, 
if such exist, based on which the client can implement his 
rights towards third parties. The freight forwarder is also 
obliged to render accounts during the performance of the 
order, at any moment when the clients requests it (Art. 838 
of the LoO). The freight forwarder is obliged to submit to 
the client everything that he has received on the basis of the 
performed task, which includes repayments (transporter’s 
reductions). 

5.3. Client’s obligations

1) Paying the fee (commission). It is the client’s legal obligation 
to pay the freight forwarder a fee for the provided services, 
i.e. for the performed order. According to the law and general 
terms and conditions of freight forwarding, the client also has 
the obligation to pay the fee if it is agreed for the recipient 
to pay it, but then the recipient refuses to. The commission 
includes the price of the freight forwarder’s work, services 
and all overhead expenses created during the performance 
of the order. The freight forwarder can demand commission 
payment “when the obligation from the freight forwarding 
agreement is fulfi lled” (Art. 840 of the LoO). When a client 
waives an agreement, the freight forwarder has the right 
to all expenses and a proportional part of compensation for 
the tasks and work performed until that day (Art. 828 of the 
LoO). Damage compensation is possible as well. 

2) Paying expenses and monetary advance payment. Along 
with commission, a client is obliged to compensate all 
expenses that the freight forwarder had while performing 
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the order. This may include all expenses that are in a regular 
course of action considered necessary and benefi cial, and 
without which the client’s order cannot be performed. Paying 
expenses matures “immediately”, as a freight forwarder can 
demand their payment as soon as such expenses are created 
(Art. 841 of the LoO). If the client waives the agreement, 
he is obliged to compensate to the freight forwarder all 
expenses created during the execution of the order, until 
the moment when the agreement is waived (Art. 828 of 
the LoO). It is a freight forwarder’s legal right to request an 
advance payment of the expenses that are necessary to ship 
or deliver the goods. 

3) Informing about dangerous goods and valuables. When a 
client delivers for shipping goods that could jeopardise the 
safety of people or goods, or damage could be made due 
to dangerous characteristics of the goods, he is obliged to 
inform the freight forwarder (Art. 843 of the LoO). If the 
goods contain valuables, securities, precious metals or 
other valuables, “the client is obliged to inform the freight 
forwarder about it and state the value of such goods at the 
moment of delivery for shipping (Art. 843 of the LoO). 

5.4. Special cases of freight forwarding

When the interests of a client and freight forwarder demand so, 
a fl at-rate forwarding is greed upon. Usually a special clause is 
agreed, and it is called a “fl at-rate principle” in business world. 
There are two basic characteristics of fi xed-price or fl at-rate 
forwarding: 1) a fi xed price of compensation is agreed upon, 
and 2) the freight forwarder, by law, is liable for the work of the 
transporter and third parties that he hired to perform the client’s 
order. If a fl at-rate fee is agreed, but it is not specifi ed what such 
a rate encompasses, it is assumed that it covers all fees and 
expenses related to the implementation of the freight forwarding 
agreement (Art. 844 of the LoO). As soon as the fl at-rate fee is 
agreed, the freight forwarder assumes more responsibility – for 
the work of third parties, and this is a legal liability which cannot 
be excluded by an agreement. 

There are two basic 
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Collective freight forwarding implies organisation of shipping of 
goods when a freight forwarder collects individual consignments 
from different clients, thus forming a collective consignment 
(cargo), which he then transports into certain destinations based 
on an agreement with a transporter. Instead of shipping the 
consignments of each individual client (separately), the freight 
forwarder uses one location, usually a freight forwarding depot, 
to form large consignments (collective consignments). 

In our law, it is a general rule that a freight forwarder has the 
authorisation to organise collective freight forwarding. Exclusion 
of collective forwarding must be determined in the agreement 
(Art. 845 of the LoO). The freight forwarder has the right to 
“special additional fee” if he succeeds to achieve a positive 
difference in the amount of freight rate in favour of the principal. 
In collective freight forwarding, there is a special rule on a higher 
responsibility of the freight forwarder for the work of transporters. 
Namely, the freight forwarder is liable for loss or damage of the 
goods “incurred during transport”, which would not be the case 
if collective freight forwarding had not been organised (Art. 845 
of the LoO). 

5.5. Liabilities and security of claims

When analysing a freight forwarder’s liabilities, it is important to 
make a distinction between the following: 1) freight forwarder’s 
liability for his own actions, 2) freight forwarder’s liability for third 
parties, taking into account whether it is a sub-forwarder or an 
inter-forwarder and 3) freight forwarder’s liability in a situation 
when he has a legal status of a transporter or warehouseman. 
There is a special type of liability when the freight forwarder 
issues a Forwarder’s Bill of Lading for collective transport (FBL), 
in which case the freight forwarder has an overall liability based 
on that security, or when a fl at rate principle has been agreed 
upon.

1) A freight forwarder is liable for all his actions according to the 
system of subjective responsibility, with his fault always being 
assumed. A freight forwarder’s liability can be designated due 
to the unfulfi llment or an illegitimate fulfi lment of a freight 
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forwarding agreement, or due to malpractice in completing 
the client’s order. A freight forwarder is not held liable if he 
proves that the damage has been caused by a force majeure, 
an event which is classifi ed as a case of nature, attributes 
of goods or actions of persons for which he is not held 
responsible. He shall also not be responsible for actions and 
negligence of the client or the client’s contractual partners.

2) In terms of a freight forwarder’s liability for third parties, 
our law has adopted the German system. “A freight 
forwarder is responsible for the selection of a transporter 
and other parties with whom he concluded an agreement”. 
It is a dispositive rule as a freight forwarder can assume 
the responsibility “for the work of other parties” if this is 
determined in the agreement (Art. 834 of the LoO). The 
primary freight forwarder, who has concluded a contract 
with a client, can hire a sub forwarder or an inter-forwarder. 
A sub-forwarder is another freight forwarder, an expert of 
the same profession as the main freight forwarder, who has 
been hired by the main freight forwarder to perform the 
client’s order. “A forwarder who entrusts the execution of the 
order to another forwarder instead of executing it himself 
is held liable for the other forwarder’s work” (Art. 834 of 
the LoO). The legal liability of the primary freight forwarder 
for a sub- forwarder cannot be excluded nor limited by an 
agreement.  

Likewise, an inter-forwarder is another freight forwarder 
and a professional of the same branch, who is hired by the 
primary freight forwarder out of all “corresponding” freight 
forwarders with an aim of a more practical and economical 
shipping, i.e. delivery of the assets. He is hired on the basis 
of an explicit or tacit authorisation of a client, or even in a 
case, “if it is obviously in principal’s interest” (Art. 834 of the 
LoO). The main freight forwarder is only responsible for the 
choice of, rather than for the work of a shipping agent. It is 
a dispositive rule.

3) In a case when a freight forwarder transports or stores assets, 
during the performance of these operations, he has the 
status of a transporter, i.e. of a warehouseman and the rules 
which pertain to these subjects apply to him/her. Hence, it is 
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important to clearly defi ne the following from the standpoint 
of a responsibility: until which point a freight forwarder had 
acted as a freight forwarder, and from which point he had 
acted as a transporter or warehouseman.   

With an aim of safeguarding the claims which a freight 
forwarder had made with the fulfi lment of the freight 
forwarding agreement (commission and expenses), the 
freight forwarder has the right to exercise his legal right to 
lien and retention. These rights cannot be excluded from the 
agreement. The exercise of these rights is limited in terms of 
the object and period of time. The right to lien and retention 
pertain to assets stated in the freight forwarding agreement 
from which the claims arise. In terms of the period of time 
during which these rights are practiced, the following rule 
applies: a freight forwarder can exercise these rights as long 
as he possesses the assets either physically or as long as he 
owns a document stating that he can dispose of the assets 
(Art. 846 of the LoO). 

6. LICENSE AGREEMENT

6.1. Defi nition, conclusion and essential elements

Majority of the laws pertaining to the industrial property are 
recorded in special registries with the Institute for Intellectual 
Property of Bosnia and Herzegovina (hereinafter: Institute)562. 
Only the rights of industrial property which have a property 
character are transferable. They can be transferred onto another 
person either in its entirety or partially. In the fi rst case it refers 
to the transfer of right in legislation and in the theory. A contract 
whereby it is made is known as the contract assignment563 
according to its legal nature. The transfer of solely the right to 
use or handle the objects of industrial property, except for a 

562 http://www.ipr.gov.ba, The Law on the establishment of the Institute for Intellectual Property of Bosnia and Herzegovina (The Offi cial 
Gazette of Bosnia and Herzegovina no. 43/04)

563 In regards to the contract assignment, see Besarović, Vesna (1984) Pravo industrijske svojine i autorsko pravo [The Right to Industrial 
Property and the Copyright], Beograd: Poslovna politika, pp. 106-107.
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collective trademark and geographical indication is known as a 
license. The term comes from Latin licentia and it refers to a 
permit, allowance or freedom to handle someone else’s exclusive 
right to industrial property.564

Sources of law regarding the license agreement can be divided 
into international and domestic sources. In our case the following 
international conventions are the most signifi cant: 1) Convention 
Establishing the World Intellectual Property Organisation, 2) 
Paris Convention for the protection of Industrial Property (1883), 
3) Madrid Agreement Concerning the International Registration 
of Marks (1981) and 4) Strasbourg Agreement Concerning the 
International Patent Classifi cation (1968).

From domestic sources of law, the following laws are in the fi rst 
place: 1) the Patent Law (PL); 2) the Trademark Law (TL); 3) 
the Law on Industrial Design (LID); 4) The Law on Protection 
of Geographical Indications565; and 5) the Law on Protection of 
Integrated Circuit Topography566. The Law on Foreign Trade 
Operations (LFTO)567 is in the second place. Lastly, the Law on 
Obligations incorporates a detailed regulation of the general type 
of the license agreement (Art. 686 - 711).

“Contract of license obliges the license giver to transfer the 
right to usage of invention, technical knowledge, of the stamp, 
pattern or model, to the license acquirer, entirely or partially, 
while the acquirer is obliged to pay a certain compensation for 
that” (Art. 686 of the LoO). This obligatory- legal action has the 
following characteristics: it is bilaterally mandatory, commutative, 
burdensome and formal.

The subjects of the contract are the licensor and the licensee. 
Within the legal frameworks, any home or foreign individual or 
legal entity can appear as a licensee. Determining a licensor is far 
more complex. Generally speaking, a licensor can be: an owner 

564 Verona, Albert (1981) Licencni ugovor u jugoslovenskom, inozemnom i međunarodnom pravu [License Agreement in Yugoslavian, 
Foreign and International Law], Zagreb: Informator, p. 1.

565 The Law on Protection of Geographical Indications (The Offi cial Gazette of Bosnia and Herzegovina, 53/10).
566 Law on Protection of integrated circuit topography (The Offi cial Gazette of Bosnia and Herzegovina, 53/10).
567 The Law on Foreign Trade Operations (The Offi cial Journal of the Federation of Bosnia and Herzegovina, 2/95), hereinafter LFTO
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of the absolute right to the industrial property over the subject 
matter of the license, a holder of the right to handle the object 
of the industrial property and an applicant of the patent, model 
or sample – industrial design, i.e. a trademark. Determining the 
licensor is stipulated by the license agreement as legal affair 
intuitu personae.    

The subject matter of the license agreement is a complex 
occurrence. It can be considered as an object of the industrial 
property for the purpose of which the contract is concluded 
and as a typical action which a transferor, licensor should take 
regarding a particular object. The action which is the subject 
matter of the license agreement is a transfer of authorisation to 
handle of one of the objects of the rights to industrial property. 
Guarantees which fall under the licensor show that it is a liability 
of results.

Patent is the right which protects the innovation in any area 
of technology, which is new, which has an innovative ratio and 
which can be applied in industry (Art.6 of the PL). Trademark 
is the right that protects a mark used in the course of trade 
to distinguish the goods, i.e. services of one individual or legal 
entity from the same goods, i.e. services of another individual 
or legal entity. An individual trademark is a trademark of one 
individual or legal entity which is used to distinguish one or 
more types of goods or services of that person from the same 
or similar types of goods or services of other participants in the 
course of trade. A collective trademark is a trademark of a legal 
entity which represents a certain type of merger of producers or 
providers of services, and which can be used by the members 
of that association under conditions prescribed by the law. A 
certifi cation mark is a trademark which is used by more than one 
person under the supervision of the holder of the trademark, and 
it serves as a guarantee of quality, geographical origin, mode of 
production and of other joint attributes of the goods or services 
of those persons (Art. 2 and 4 of the TL).  

Industrial design is an exclusive right to the external appearance 
of a product. The external appearance of a product is the entire 
visual impression which a product has on an informed consumer 
or user. Design is a three-dimensional or two-dimensional external 
appearance of the entire product, or its part, which is determined 
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by its visual characteristics, especially by lines, contours, colours, 
shapes, texture and/or materials by which the product was made 
or decorated, as well as by the combinations of them all (Art. 2 
of the LID).

License agreement can never last longer than the time of the 
legal protection of the right which is being transferred (Art. 
688 of the LoO). Taking into consideration the day when the 
application was submitted, a patent lasts for twenty (20) years, a 
consensual patent lasts for ten (10) years, whereas an industrial 
patent design lasts for fi ve (5) years (providing that it can be 
extended four times for the same period of time).

Exclusive license is the license according to which a license 
obtains the right to handle exclusively the object of the license. 
This means that the licensor cannot use it on his own, nor can 
he transfer it to the third party within „the limits of the spatial 
validity of the license” (Art. 695 of the LoO). With regard to the 
rigour of limitations568, logically, the exclusiveness of the license 
must be explicitly agreed upon (Art. 689 of the LoO). If a licensor 
has kept to himself any of the rights to handle the license or 
a possibility to perform a transfer of it to third parties, then a 
license is non-exclusive. The law on Obligations stipulates the 
existence of a non-exclusive license, if it has not been explicitly 
stipulated otherwise in the contract. 

A license can be spatially unlimited and limited. The legal 
presumption that a license is spatially unlimited must be justifi ed 
by interpreting the entire contract, providing that in this case, 
an explicit agreement of limitations is not required (Art. 690 
of the LoO). In terms of the scope and measure of transfer of 
authorisation onto a licensee, it can be complete or partial.

Compensation is a counter value which licensee makes available 
to a licensor for the granted right to handle the object of the 
intellectual property which is the subject of the contract. 
Compensation must either be determined or determinable. It is 

568 Art. 689, par. 2 of the LoO allows for interpretation according to which there is a possibility of giving the object. We believe that Article 
695 does not suffi ciently support such interpretation. Contrary to this: Carić, Slavko (1980) Ugovor o licenci [License Agreement] in: 
Perović, Slobodan and Stojanović, Dragoljub (ed.) Komentar Zakona o obligacionim odnosima [A Commentary to the Law on Obligati-
ons], Kragujevac: Kulturni centar Gornji Milanovac - Pravni fakultet Kragujevac, pp. 473-474.
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determined by a contract and it represents an essential element 
of the contract (Art. 686 of the LoO). Factors which defi ne the 
value of a license determine the un(certainty) of its actualisation. 
Therefore, every interested party is given an opportunity to 
request for an exchange of the agreed compensation if it “became 
obviously disproportionate in relation to the gain that the license 
acquirer obtains from the use of the license subject” (Art. 703 of 
the LoO).
  
It is quite clear that the form of the contract has an attribute of an 
essential element as the license agreement must be concluded in 
writing. This form has a legal character. The complexity, longevity 
and importance of the license agreement have led a legislator 
to set a requirement for the conclusion of the agreement by 
making an agreement between parties in writing (Art. 687 of 
the LoO; Art. 52-57 of the LFTO). In domestic transactions, a 
license agreement is recorded in a particular register which is 
maintained by the Institute. The recording of the agreement can 
be requested by any of the parties. An agreement which has 
not been recorded in the register caused legal consequences for 
parties only (inter partes). A registered agreement affects third 
parties – and everyone else (erga omnes). License agreements 
with the right to industrial property and know-how with the 
foreign individual must be reported to the competent authority 
in charge of economic relations abroad, which maintains the 
register of these agreements (Art. 54 and 57 of the LFTO). 

6.2. Licensor’s obligations

1) Delivery of the subject of license. The delivery of the subject 
of license consists of three actions: handing over the patent 
or any other script, permit to handle it and delivery of the 
technical documents necessary for the practical use of the 
subject of license.

2) Giving instructions and providing explanations. The respon-
sibility to give instructions and to provide explanations which 
are necessary for a successful use of the license is based on 
the experience according to which the patent application and 
documents are not always enough for the accomplishment 

Exclusive license is the 
license according to which 
a license obtains the right 
to handle exclusively the 
object of the license. 

If a licensor has kept to 
himself any of the rights 
to handle the license or 
a possibility to perform a 
transfer of it to third parties, 
then a license is non-
exclusive.

Compensation is a counter 
value which licensee makes 
available to a licensor for 
the granted right to handle 
the object of the intellectual 
property which is the 
subject of the contract. 
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of the purpose of the agreement by a licensee.569  The law 
explicitly requires that “all instructions” are given (Art. 692 
of the LoO).

3) Guarantees for technical attributes of the subject of license. 
According to the law “License giver guarantees to the license 
acquirer that the subject of the license is technically feasible 
and technically usable” (Art. 693 of the LoO). Technical feasi-
bility is “a possibility to produce a certain product or to apply 
a certain procedure in the production in a technical way”.570  
Technical usability is a possibility to perform a requested 
process by applying the subject of the license and/or get a 
product which would correspond with the state of techno-
logy, demands of the market and which would eventually 
correspond with special requirements of the agreement. 

4) A guarantee for legal attributes of the transferred right. A 
licensor guarantees a licensee that the right shall belong to 
him/her, that no authorisations of third parties had been re-
gulated by the right, and that there is no limitation to the 
right for the benefi t of persons who are not the parties of 
the agreement. If the subject of the business is an exclusive 
license, then the guarantee is extended. A licensor ‘guaran-
tees that he did not transfer the right to use to another per-
son, neither completely nor partially’ (Art.694 of the LoO).

6.3. Licensee’s obligations

1) Using the subject of the license. “The license holder is obliged 
to exploit the subject of the license in the contracted way, in 
the contracted scope and within the contracted limits” (Art. 
696 of the LoO). A licensee is obliged to use the license and 
to do it in an agreed way, even when a non-exclusive license 
has been given.

569 Bešarović, V. (1984) op. cit., p. 114.
570 Ibid., p. 114.

Technical feasibility is 
“a possibility to produce a 
certain product or to apply 
a certain procedure in the 
production in a technical 
way”.  

Technical usability is 
a possibility to perform 
a requested process by 
applying the subject of 
the license and/or get 
a product which would 
correspond with the state 
of technology, demands of 
the market and which would 
eventually correspond with 
special requirements of the 
agreement. 
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2) Paying for the compensation. A licensee is obliged to pay 
for the agreed compensation. The method of payment 
depends on the modality according to which the price has 
been determined and it also depends on special provisions 
of the agreement in question. If the compensation is being 
determined according to the scope of use of the subject of 
license, then “the license acquirer is obliged to submit the 
report on the scope of usage and make annual statement of 
account, unless the contract defi nes a shorter deadline for 
that” (Art. 702 of the LoO.)

3) Obligations for which the requirements have been set by 
the type of the license agreement. The difference which 
exists between the objects of the industrial property and 
their use has led to the occurrence of the obligations which 
are typical of some types of license agreements. With 
the license agreements of know-how, including the non-
patent invention, a licensee has an obligation to keep the 
gained knowledge secret. This obligation is permanent. If 
a trademark license which marks the products has been 
granted along with the license for certain production, then 
the licensee obtains special legal obligations. The licensee 
can release the products with that trademark “only if its 
quality is the same as the quality of the goods which are 
being produced by the license issuer” (Art. 699 of the LoO). 
Moreover, the goods produced according to the license must 
be marked with regards to the license for production even 
when they are not sold under a certain trademark (Art. 700 
of the LoO).

6.4. Sublicense

Sublicense or a contract on sublicense is the result of the 
agreement between an acquirer of the exclusive license and the 
third party regarding the transfer of right to use the subject of 
the license agreement. Therefore, it is new license agreement 
the subject of which cannot be broader than the subject (object) 
of the initial license agreement. In principle, an acquirer of the 
exclusive license is authorised to use it economically and he 
shall, in such way, transfer the right to use it to the third party 
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(Art. 704 of the LoO). This possibility must be explicitly excluded 
in the license agreement either absolutely or relatively. A relative 
limitation of freedom to sublicense exists in a case when the 
conclusion of the new agreement is not possible without a 
licensor’s approval. The approval can be withheld “only when it 
is well grounded” (Art. 705 of the LoO).  

The third party as an acquirer of the sublicense principally is 
not in any legal relation with the initial licensor, “not even in 
the case when the license issuer gave the necessary permission 
for conclusion of sublicense” (Art. 707 of the LoO). However, 
one exception exists and it has a legal, i.e. coercive character. A 
licensor is authorised to request of the licensee “request directly 
the acquirer of the sub-license to pay the amount that he owes 
to the issuer of sublicense, based on the sub-license” (Art. 707 
of the LoO). 

6.5. The parties’ liabilities

Regardless of the absence of his fault, a licensor is held liable for 
the violation of obligations to guarantee the technical feasibility 
and usability of the subject of the license, if the defi ciency was 
hidden. Another case of the objective responsibility of a licensor 
exists in a case when there are legal defects (Art. 121 of the 
LoO). A licensor is held liable for the non-fulfi lment of other 
obligations only when it was his fault. 

A licensee is objectively held liable for the non-fulfi lment of his 
monetary obligations. The licensee is subjectively held liable for 
non-fulfi lment of other obligations. However, one should take 
into account that the blame is assumed, and that the burden of 
proving its absence belongs to the licensee.  

6.6. Termination of the license agreement

If the license agreement has been concluded for a specifi c period 
of time, then the contract become invalid with its expiration (Art. 
708 of the LoO). A special termination of it is not necessary in 
such a case. 
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License agreements which have been concluded for undetermined 
period of time cease to be valid by a termination of any party. 
If the notice period has not been specifi ed in the agreement, 
then the dispositive resolutions of the Law on Obligations will be 
applied. According to them, the agreement cannot be terminated 
within the fi rst year of its duration. Upon its expiration, a legal 
notice period is six (6) months (Art. 710 of the LoO). If the parties 
are to terminate the contract by agreement, they can regulate all 
the modalities of the termination on their own. 

A death of an individual as a licensor or a licensee does not 
affect the license agreement. Such a general standpoint has 
two limitations. Successors of the licensor conclude a license 
agreement only if that possibility has not been excluded by the 
agreement. The situation is somewhat different for persons 
obtaining the license. Successors conclude an agreement only 
under a legal condition that they shall extend the activity of 
the licensee (Art. 711 of the LoO). Resolutions pertaining to 
legal entities are different. Bankruptcy or a regular liquidation 
of the licensee give right to its transferor to cancel the license 
agreement, i.e. to terminate it. The analogous right has not been 
accepted for the licensee. 

7. CONSTRUCTION CONTRACT

7.1. Defi nition and sources of law

According to Article 630 of the LoO, „A construction contract 
is a contract for services by which a contractor assumes the 
obligation to construct, according to a specifi c plan and within 
a stipulated time limit, a specifi c building on an agreed building 
site, or to perform on such building site, or on an already existing 
facility, some other civil engineering works, while the purchaser 
assumes the obligation to pay in return an agreed price“. As 
already defi ned by law, a construction contract is a contract for 
services. Therefore, a contractor, as a typical debtor, does not 
assume a labour obligation, but rather an obligation to achieve 
the agreed results. According to its characteristics, a construction 
contract is onerous, binding on both parties, synallagmatic and 
it is a formal legal affair. A great intertwining of coercive- legal- 

A construction contract 
is a contract for services by 
which a contractor assumes 
the obligation to construct, 
according to a specifi c plan 
and within a stipulated time 
limit, a specifi c building on 
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to perform on such building 
site, or on an already existing 
facility, some other civil 
engineering works, while 
the purchaser assumes the 
obligation to pay in return an 
agreed price. 
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administrative and dispositive- property elements is one of its 
characteristics as well.  

The most important sources of law for the construction contract are 
laws/acts: FBIH Law on Spatial Planning and Land Use571  (LSPLU), 
Law on Construction Products572, The Law on Implementation 
of the Decision of Commission to Preserve National Monuments 
established pursuant to Annex 8 of the General Framework 
Agreement for Peace in Bosnia and Herzegovina573. This area 
has been governed by regulations of the Federation of Bosnia 
and Herzegovina and of Cantons in the Federation of Bosnia and 
Herzegovina. In further remarks of the subject matter we shall 
dwell on the resolutions of the federal regulations. Apart from 
the law, regulations are in the second place of the hierarchy574. 
The Regulation on construction site, required documentation 
at a construction site and on participants in the construction 
(RCS) and the Regulation on type, content, marking and storing, 
control and validation of investment- technical documentation 
(RITD) are most important for the construction contract. The 
Law on Obligations is in the fi rst place in terms of dispositive 
regulations. Articles 630 – 647 are dealing with a construction 
contract. If certain subject matters have not been regulated by 
these articles, then Articles 600-629 which incorporate norms 
regarding the contract for services shall be applied accordingly.

Among the sources of the Commercial Law which are autonomous, 
the following should be noted: Special Usances on Construction 

571 FBIH Law on Spatial Planning and Land Use (The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 2/06, 72/07, 32/08, 
4/10, 13/10, 45/10), hereinafter LSPLU. 

572 The Law on Construction Products (The Offi cial Journal of the Federation of Bosnia and Herzegovina, 78/09)
573 The Law on Implementation of the Decision of Commission to Preserve National Monuments established pursuant to Annex 8 of the 

General Framework Agreement for Peace in Bosnia and Herzegovina (The Offi cial Journal of the Federation of Bosnia and Herzegovina, 
2/02, 27/02, 6/04, 51/07)

574 The Regulation on buildings and operations which are of importance for the Federation of Bosnia and Herzegovina and on building, 
activities and operations which could to a great extent affect the environment, life and the health of people of the Federation of Bosnia 
and Herzegovina and wider, the consent for which is issued by the Federal Ministry of Physical Planning (The Offi cial Journal of the 
Federation of Bosnia and Herzegovina, 85/07, 29/08); The Regulation on Technical Features which must be met by building in terms of 
the safety and the method of using and maintaining buildings (The Offi cial Journal of the Federation of Bosnia and Herzegovina, 29/07, 
71/08) ; The Regulation on construction site, mandatory documentation at the construction site and participants in the construction 
(The Offi cial Journal of the Federation of Bosnia and Herzegovina, 48/09, 75/09, 93/12); The Regulation on type, content, marking 
and storing, control and validation of the investment and technical documentation (The Offi cial Journal of the Federation of Bosnia and 
Herzegovina, 33/10); The Regulation on standards, criteria and method of construction of shelters and technical norms for the control 
of the correctness of shelters (The Offi cial Journal of the Federation of Bosnia and Herzegovina, 21/05, 59/07); The Regulation on 
spatial standards, urban – technical conditions and norms to prevent the creation of architectural and urban barriers for persons with 
reduced physical capabilities (The Offi cial Journal of the Federation of Bosnia and Herzegovina, 48/09).
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(UC).575 They represent a codifi cation of business customs in 
this area. Nowadays, their implementation is conditioned by an 
agreement of parties in all cases when they incorporate resolutions 
which are contrary to the dispositive provisions of the LoO. 
Apart from special usances, important sources from this group 
are general requirements of business which are implemented 
by certain investors or contractors.576 They are usually done by 
relying on some of the general international requirements577. 
Their validity is subject to inclusion in the contract.

7.2. Parties and contract conclusion 

According to the terminology of the LoO, a purchaser and 
a contractor are persons for which the obligations and rights 
occur based on the contract. The following terms are used 
for them in regulations and in the practice: an investor and a 
contractor. These persons have the attribute of parties. Apart 
from them, there are other subject which are found in the 
business of construction: a designer, a controller/auditor and the 
supervisory board (Art. 24 of the RCS), and the administration 
board, providing that communal organisations give their consent 
for the project (electricity, water and sewage, post offi ce, gas, 
land registry offi ce, cadastre and similar). Requirements have 
been prescribed for all aforementioned persons, apart from 
investors, which they must meet prior to the registration for the 
performance of the activity that they are engaged in.  

A contractor can be a legal entity or an individual who has been 
registered to perform such activities. In accordance with Article 
38 of the RCS, a contractor is a legal entity who constructs or 
does certain jobs at a facility or performs other tasks in the object. 

575 Special Usances on Construction (The Offi cial Gazette of the SFRY 18/77), hereinafter UC.
576 E.g.: General requirements of the INGRE from Zagreb, see Vukmir, Branko (1980) Ugovori o izvođenju investicijskih radova – međuna-

rodni [Contracts on The Performance of Investment Works – International;], Zagreb: CIP.
577 There are three most important groups of these rules: the general requirements of the United Nations Economic Commission for 

Europe, and then the general requirements of the International Federation of Consulting Engineers (FIDIC), and the acts of other in-
ternational organisations, and of the International Bank for Reconstruction and Development (IBRD) and ORGALIME in particular; See 
Trifković, Miloš (1987) Sadržaj ugovora o investicionoj izgradnji u svjetlu izvora prava, u [The Content of the Contract on Investment 
construction in the light of the sources of law] in: Ekonomika investicija kao faktor stabilizacije privrede [The Economics of the Inves-
tment as a Factor of Stabilisation of Economy], Sarajevo: Savez fi nansijskih i računovodstvenih radnika  BiH [The Union of Financial 
and Accounting Workers of Bosnia and Herzegovina], pp. 141-157.

A contractor is a legal 
entity who constructs or 
does certain jobs at a facility 
or performs other tasks in 
the object. 

If two or more contractors 
participate in the 
construction and operate 
as one subject, then in such 
a case, we are dealing with 
the consortium. 

A contractor can conclude 
special contracts with other 
subjects (subcontractors) 
for the performance of 
certain parts of the object or 
for the completion of certain 
tasks.
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More than one registered subjects can appear as a contractor 
at the same time. If two or more contractors participate in the 
construction and operate as one subject, then in such a case, 
we are dealing with the consortium which is based on a special 
contract. A contractor can conclude special contracts with other 
subjects (subcontractors) for the performance of certain parts of 
the object or for the completion of certain tasks. In that case, he 
takes a role of a commissioner.

In order for a construction contract to be a job of the business law, 
it is necessary that an investor is a business entity, i.e. a person 
with the status which allows him/her to conclude commercial 
jobs. An investor can be an individual or a legal entity in whose 
name and on behalf of whom the facility is being built and other 
tasks are performed in the object.

Previous actions include:

1) Investment programme and technical documentation. 
The construction of an object and a general performance of 
construction, assembly and other works can be approached to 
on the basis of the investment programme and investment and 
technical documentation. Investment programme is a study 
according to which one can see which object is in question, 
where the analysis of the requirements for its construction is 
given and it proves that the construction of that object, i.e. 
the performance of prescribed works is economical, profi table 
and socially justifi able and that the technological process, i.e. 
an exploitation, i.e. a functionality of the object is purposeful. 
The investment programme can be drafted by an investor 
alone, and an investor can arrange for its performance 
with another enterprise which has been registered for that 
activity.

Drafting of the investment programme usually precedes the 
drafting of the investment and technical documentation, without 
which one cannot construct and a construction contract of an 
object, i.e. of the performance of works cannot be concluded. 
However, as it will be demonstrated, a construction of something 
cannot be approached without an approval which is issued by 
a competent authority, and the approval cannot be obtained 
without the investment and technical documentation. Drafting 

An investor can be an 
individual or a legal entity in 
whose name and on behalf 
of whom the facility is being 
built and other tasks are 
performed in the object.
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object, i.e. the performance 
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socially justifi able and that 
the technological process, 
i.e. an exploitation, i.e. a 
functionality of the object is 
purposeful.
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of the investment and technical documentation belongs to legal 
entities that have been registered for such an activity (Art. 26 
of the RCS). The investment and technical documentation is a 
study in which the technological-production, i.e. the exploitation 
concept of an object and of works is elaborated on and in 
which the technical resolutions for its construction are provided 
(Art. 2 of the RITD). According to the nature of the activity, 
it incorporates various projects: conceptual, key and detailed 
project, i.e. a project which can be constructed. Depending on 
the ratio of the elaboration, it must incorporate the data which 
enables that on the basis of:    

1) a conceptual project an administrative act is enacted 
according to the administrative proceedings of issuing the 
urban permit,

2) a key project an administrative act is enacted according 
to the administrative proceedings of issuing a construction 
permit, 

3) a detailed project, i.e. a project which can be constructed 
a facility is built, a technical inspection is conducted and an 
administrative act is enacted according to the administrative 
proceedings of issuing an approval for use.

A conceptual project, according to which urban-technical 
requirements for the construction are issued, is a set of mutually 
coordinated plans and documents which give main design-
functional and technical resolutions of a facility (a conceptual-
technical resolution), location of the facility at the building plot 
in a special geodetic basis. A key project is a set of mutually 
coordinated plans which give a technical resolution for a facility 
and they prove that the essential requirements for the facility 
have been met and a technical specifi cation. A designer of 
the key project is obliged to submit a statement regarding the 
compatibility of the conceptual and key project in the key project. 
A technical resolution provided by a key project is elaborated in 
detail by a detailed project. 

2) Construction permit. Once all the investment and technical 
documentation has been gathered and once all the costs related 
to the object have been paid for, an investor must ensure an 
issuance of the construction permit. One can approach the 
construction of a facility only on the basis of the issued construction 

The investment and 
technical documentation 
is a study in which the 
technological-production, 
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permit. In practice it is known as a building permit. With the 
issuance of the construction permit, the competent authority 
confi rms that all requirements stipulated by the LSPLU and RCS 
have been met and hence an investor can approach with the 
construction of the projected object, i.e. with the performance 
of the particular works. A construction permit is not necessary 
for less complex objects and infrastructure connections nor is 
it needed for works of regular upkeeping of damaged facilities 
which could be classifi ed as current maintenance works (Art. 
53 of the LSPLU). The process of submitting a request and the 
procedure of issuing the construction permit are regulated by the 
LSPLU in great detail (Art. 53-65). 

3) Funds for construction. In order to make a decision regarding 
the construction, an investor must ensure some funding 
beforehand. The investor can ensure that these funding are 
available from own or other sources, e.g. via credit.

The legal regime of choosing a subcontractor incorporates 
the rules on the way of assigning a construction worker with 
whom the contract would be concluded and the procedure 
which shall be implemented by applying the chosen method. 
The fi rst group of resolutions depends on the fact whether 
as subject acting as an investor is based on a state or private 
property. The second group has a procedural, technical 
character and it depends on the accepted method of choosing a 
construction worker, regardless of the property attributes of the 
investor.

An investor who operates on the basis of his private property 
makes decisions on his own regarding whether he should choose 
a subcontractor by a public tender, collection of offers or by a 
direct agreement. There is one exception though. In a case when 
the performance of investment works is entrusted to a foreign 
contractor, in Bosnia and Herzegovina he must be chosen either 
on the basis of the public tender or on the basis of collecting 
offers (Art. 32 of the LFTO). In a special legal regime there 
are legal entities, which are owned by the state and budget 
benefi ciaries and they are obliged to apply the procedure of the 
public tenders.  
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the construction 
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requirements stipulated by 
the LSPLU and RCS have 
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In principle, procedural rules on the method of selection of a 
subcontractor are the same. There is a signifi cant difference 
in a case of the public tender. According to Article 604 of the 
LoO, an invitation to bid for the purpose of the performance 
of certain works binds a private investor to conclude a contract 
with “the one offering the lowest price, unless obligation 
was excluded in the invitation to tender”. An investor of 
the object which is being constructed by state funds does 
not have to exclude the obligation to conclude the contract 
with the cheapest bidder but he is obliged to conclude the 
contract with the most favourable bidder that meets all the 
requirements set by the criteria listed in the public invitation to 
bid.

1) Public tender. A public tender, a public call for bids or a 
public invitation for tenders is a unilateral civil- law affair 
that publicly obliges an investor to receive and review all 
offers for the conclusion of the construction contract and 
these offers should correspond with the requirements of the 
public invitation or that he shall take other actions related 
to the possible conclusion of the specifi c contract. With 
such a technique of selecting a contractor, an investor who, 
speaking in economic terms, is an offeror, legally assumes 
a position of an offeree. In that case, his legal and business 
role greatly improves. The authority which is in charge of 
investors passes a decision on a call for the public tender. The 
decision is published in the offi cial gazette and/or means of 
public information. The announcement shall contain a short 
description of objects and works and detailed requirements 
for the transfer of the construction. If these elements are 
numerous and complex, then, in theory, they are formed 
in the tender. A tender is a set of documents in which the 
following shall be precisely and in detail determined: a 
uniform content of the offers, excluding the price, that the 
investor would like to get and the method undertaken by 
investors with such received offers.  

  
The procedure of reviewing, selecting and obtaining offers 
is very complex. Its phases are: the receipt of offers, public 
opening of offers, estimation of offers, the decision made by the 
management regarding an unsuccessful tender or the selection 
of one or more most favourable contractors (Letter of Intent), 
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to the possible conclusion of 
the specifi c contract. 
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negotiations with the chosen and the conclusion of the contract 
(Letter of Acceptance).

2) Collection of offers. The collection of offers consists of 
directly inviting a certain group of contractors, rather than 
by a public announcement, to deliver all offers for the 
construction, i.e. for works. In our law, the group of persons 
to whom the invitation shall be sent is determined by the 
pre-qualifi cation bidding if it is the case of the regime of the 
public procurement. Pre-qualifi cation bidding (questionnaire) 
is a unilateral civil-law affair that publicly obliges an investor 
to determine the competency of every registered subject for 
the performance of a certain object or works according to 
the unique measures, and to send an invitation of an offer to 
those who qualify. 

The procedure of the pre-qualifi cation questionnaire is similar 
to the procedure of the public invitation for tenders. They differ 
in the following: fi rst of all, the announcement must include 
a request for the details on the personality of the contractor 
(equipment, personnel, reference list and similar). Second of all, 
the decision does not pertain to the most favourable but rather 
to all contractors who have been qualifi ed. And third of all, the 
invitation to further negotiations and to conclusion of the contract 
must be addressed to only one or some of the contractors.  

3) Direct agreement. If the procedure of the public invitation 
for tenders or of the pre-qualifi cation bidding has not been 
undertaken, then the contract can be concluded only in the 
following cases:

1) Situations when bidding is not necessary, i.e. cases 
when the construction is transferred: after disasters 
and other unforeseen events with the aim to eliminate 
damaging consequences; for the purpose of achieving 
certain programmes of housing construction and of 
objects of infrastructure; over the objects which are 
signifi cantly important for the national defence and on 
the basis of the agreement made between the investor 
and the contractor regarding the joint fi nancing for the 
construction.    
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2) Situations when some kind of a tender is required: if 
a repeated tender or a public call for bids or a pre-
qualifi cation bidding has not been successful, then an 
investor has the right to conclude a contract by a direct 
agreement. This rule only applies in the regime of public 
procurements. 

With a completion of the procedure of the public call for bids, and 
of collecting the offers, i.e. contacts with certain contractors, an 
investor has not yet selected his partners. In the fi rst two cases, 
the investor has the right to request for the continuation of the 
negotiations with those persons who he had selected as the most 
favourable ones. They are informed of this by a letter of intent. 
The results of these negotiations are decisive for the selection 
of subcontractors. A chosen contractor shall be notifi ed of the 
acceptance by a letter of acceptance. According to its nature, it 
is an approval. A construction contract is a formal legal affair by 
force of law (Art. 630, par. 2 of the LoO). It is concluded when 
an agreement is made in writing.  

7.3. Essential elements of contract

1) The subject of the construction contract has been determined 
in the Art. 630 of the LoO relating to: “a building” and 
“engineering works”. The term “building” is determined by 
listing the facilities e.g. (buildings, dams, bridges, and so forth) 
and by citing the essential attributes of construction facilities. 
Such characteristics are size and complexity (Art. 631 of the 
LoO).578 A building is considered as a construction building 
which is permanently connected to the ground and consists of 
a construction assembly and installed equipment which form a 
technological whole within a technological process, including 
independent facilities which are permanently connected to the 
ground (Art.35 of the LSPLU). Engineering works have been 
specifi cally defi ned by the LSPLU (Art. 34-35 of the LSPLU). 
They can be divided into engineering works in a narrower sense 

578 In theory, the  uncertainty of defi ning the subject matter of this type of business has been criticised. See: Kapor, V. and Carić, S. (1987) 
op. cit., p. 561.
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(“pure”) and crafts/trades works.579 In order for the construction 
contract to be distinctive from the contract for services, which 
can have the same subject, it is necessary to apply the same 
measures to engineering works as they are applied to the term 
“building”. This means that they should be larger and more 
complex.

2) A price is a fee that an investor owes to a contractor for 
the achieved result: a building or completed engineering 
works. Determining the price is always made by an agreement 
of parties. There are three main method of determining the 
price. The fi rst one is known as a fl at rate determination, i.e. 
giving the total amount for the entire facility (Art. 635 of the 
LoO). The second method and the most common method 
in practice is determining the price as the sum of unit prices 
for every work. Finally, a price can be determined by citing 
the term “lump sum turnkey” or a phrase with the similar 
meaning. 

The price depends on the ratios of the amount of work which 
have been stipulated by the contract and the amount of work 
which really should be performed, i.e. it depends on “surplus” 
and on “defi cits” of works (UC 22). If their effect on price has not 
been agreed, the special usances on construction stipulate that 
unit prices shall be applied for the surplus, i.e. defi cits of works, 
if they do not exceed 10% of the agreed amounts (UC 22). The 
second relevant type of work is “an unforeseen work”. These 
works are those works “the undertaking of which is necessary in 
order to ensure stability of a facility, or to prevent damage, and 
which were caused by an unexpectedly less favourable quality 
of soil, unexpected occurrence of water or other extraordinary 
and unexpected events” (Art. 634 of the LoO).580 For these 
works, a contractor has the right to fair remuneration. If it 
would cause a signifi cant increase of the price, then an investor 
can terminate the contract. And thirdly, additional works – the 
works which are not agreed nor necessary and they do not affect 

579 See Đuretić, Slobodan (1983) Ugovor o izgradnji investicionih objekata [Contract of Construction of Investment Objects], Beograd: 
Stručna knjiga, pp. 61-63.

580 UC 9 defi nes unforeseen works as those „which are not incorporated in the contract but which can be performed“. It must be empha-
sised that the title of the Art.634 of the LoO states „urgent unforeseen works“, but the text itself does not explicitly mention urgency 
at all. 
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the price. The parties must specifi cally agree on their value 
(UC 35).   

The agreed price can be changed. An agreed change to the 
price can be done subsequently, once the changes occur and 
beforehand. If the contract does not state include any special 
resolutions on the modifi cation of the price, then a contractor, 
who is not in arrears, defrays the increase in price of up to 2%. 
If the contractor is in arrears due to his fault, then the burden 
of the increase of prices up to 5% falls on him/her. The total 
value of works does not represent the basis for determining 
the percentage in this case but rather its share with which a 
contractor is in arrears. The increase of prices of elements 
made on the basis of which the price of works was determined 
which occurred after the construction worker had fallen into 
arrears is in theory defrayed by the contractor alone (Art. 636 
of the LoO). Even in the case when it has been prescribed 
that the price would not be changed if the prices of elements 
increase on the basis of which it was determined after the 
contract was concluded, the price shall still remain changeable. 
In that case, a contractor defrays an increase of up to 10%, 
and anything over that is defrayed by an investor (Art. 637 of 
the LoO).    

An equal treatment of parties has led a legislator to ensure that 
the purchaser has the right to decrease the price when the prices 
of elements start to plummet on the basis of which the value 
of facilities, i.e. of works was determined. If a contractor is not 
in arrears, then a purchaser has the right to decreases which 
exceed 2%, i.e. up to 10% with fi xed prices. If a contractor is in 
arrears, all decreases in prices are in the favour of an investor 
(Art. 639 of the LoO).

3) A deadline is a moment until which or a period within an object, 
i.e. engineering works must be fi nished. In practice, determining 
the deadline by a period is dominant. It is usually done by making 
a dynamic schedule of works. In that case, if the contractors 
specifi cally arrange that, then the time for the performance of 
every phase has a legal effect of a special deadline (UC 36). 
Through the performance, it is concluded by so-called temporary 
situations. The commencement of the duration of the deadline 
determined by the period can be explicitly agreed. If that is not 
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the case, then it commences on the day the construction workers 
are introduced to work.   

4) A contract prescribes a payment of the liquidated damages in 
the case of a contractor’s default. As usual with the liquidated 
damages, payment can be prescribed by the set amount 
according to agreed periods (e.g. 5.000 BAM for every day of 
default) or in percentages from the value of uncompleted works 
for the set time (e.g. 2% from agreed, and uncompleted works 
for every day of default), or in the same manner, by according to 
the progressive rate (e.g. 2% for every day for the fi rst 10 days 
of default, 4% for the other 10 days of default, and so forth). It 
is believed that the liquidated damages exist due to illegitimate 
fulfi lment of the contractual obligations unless it was stipulated 
otherwise.

5) The premium of contractors exists in order for a contractor 
to be stimulated to fulfi l the obligations before the deadline 
and to equalise the contractor’s legal position with an investor. 
The premium falls in the same regime as the liquidated 
damages. 

6) And the warranty periods for the quality of the completed 
works are an essential element of the contract to the extent when 
the regime of the implementation of special usances exists. They 
last for two years for the quality of works unless it was stipulated 
otherwise by the contracts or by regulations (UC 85). The UC 
104 prescribes a special deadline for the stability and safety of a 
facility, which is 10 years old on the day of the handover of the 
facility. 

7) According to the LoO, a construction contract is an essential 
element of the business. A written form is set as a requirement 
ad solemnitatem and ad probationem.
     

7.4. Investor’s obligations

1) Preliminary obligations. If the time of occurrence is taken as 
a measure, obligations are classifi ed as: preliminary obligations, 
obligations present during the performance and obligations 
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present occurring upon the completion of construction. The 
following fall into the preliminary obligations: feasibility study, 
ensuring the technical documentation with revised projects, 
obtainment of the funds, implementation of the chosen method 
of selecting the subcontractors in accordance with the law, 
obtainment of the construction permit and respect for the written 
form of the contract.  

2)  Introducing contractors to work. “Introducing contractors to 
work means the fulfi lment of those obligations of a purchaser the 
prior fulfi lment of which must be done as the commencement of 
works is technically impossible or legally is not allowed if they 
are not fulfi lled” (UC 45). The obligation is complex. An investor 
must hand over a construction site fi rst. Along with the handover 
of the construction site, an investor must hand in the following 
to a contractor: technical documentation in the required number 
of copies, construction permit and the confi rmation that the 
funds have been ensured. A special log is kept regarding the 
fulfi lment of this obligation and it is concluded in the building 
log book.

3) Construction supervision. In the broadest sense, construction 
supervision is a system of tangible and legal actions of professional 
evaluation of rationality, modernity, quality and legality of 
documents, procedures, materials and works necessary for 
the construction of a facility, as well as the evaluation of the 
facility itself. In a narrower sense, this supervision includes only 
a professional control which is conducted on all elements and 
moments of work during the construction. In the narrowest sense, 
construction supervision is only the control over the performance 
of works which are being completed by an investor, whether the 
investor is doing that on his own or through a specially hired 
person. The Law on Obligations does not prescribe construction 
supervision as the investor’s obligation. Coercive regulations are 
somewhat different.   

4) Paying for the price. Paying for the price is the main investors’ 
obligation. Due to the complexity of the business of construction, 
it is more complicated with this contract than it is with the 
majority of other contracts in economy. The sources of law are: 
coercive regulations, a contract, Special usances on construction 
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as customary rules, which still apply in such an attribute even 
when they had not been explicitly included in the contract, and 
the general provisions of the Law on Obligations regarding the 
fulfi lment of monetary obligations. The characteristic of payment 
in the business of construction is a permanent obligation which is 
performed before, during and upon the construction of a facility, 
i.e. performance of works.

Paying before the construction of an object commences or before 
the completion of works commences is made by granting the 
advances. A contractor does not have any legal right to advance, 
and hence the advance must be predetermined. If the time of 
granting the advance has not been agreed, then “the advance 
shall be paid prior to the commencement of the agreed works” 
(UC 59). In theory, an investor shall request for the guarantee 
from the bank that a contractor would complete the agreed 
works or return the advance (“an advance payment guarantee”) 
for all the amounts that the investor delivers.  

During the performance of works, payment is made on the basis 
of an invoice. In the business of construction, they are called 
“payment certifi cates”. Special usances on construction regulate 
“an interim payment certifi cate” in detail (UC 58-65). It is an 
invoice which is issued for works completed in the past one 
month. If a contractor has been granted the advance which he 
started paying back, an interim payment certifi cate shall then 
include the amount which an investor deducts from his payment. 
Payment of the fi xed amount, or of the amount which has not 
been disputed, is made within 8 days from the day the interim 
payment certifi cate was received. In practice, there are also so-
called statements for payment. A statement for payment is issued 
for works completed in one phase, one section of a facility. The 
contents of this statement are the same as of the interim payment 
certifi cate. However, the amount is determined differently: what 
has been paid for on the basis of interim payment certifi cates is 
deducted from the total value of a section of a facility.
 
Once a facility has been built, i.e. once the works have been 
completed, a cost settlement is created (UC 116-121) and the 
payment is made between the parties. The basis for the payment 
is “a fi nal certifi cate of payment”. It is drafted and delivered to an 
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investor upon “a completed handover of completed works” (UC 
62). The amount of payment is determined by concluding the 
value of undisputed completed works and by its decrease for the 
amount of payment on the basis of interim payment certifi cates, 
and possibly, cost settlements. The deadline for the payment 
of this settlement is 15 days from the day of the receipt. In 
theory, an investor does not pay for the entire amount of the 
cost settlement. First of all, the investor has the right to hold 
onto “a proportionate share of the price for the elimination of 
defects found during the handover of works” (UC 66). Finally, 
according to the contract, an investor has the right to hold onto 
a share of the price until the expiration of the warranty period 
for the quality of works. It usually comes to 2% and it is used 
to eliminate defects which had been pointed out by the fi nal 
acceptance of structure or work – a parties’ inspection of a facility 
upon the expiration of the warranty period. It is after this that a 
cost settlement and the fi nal payment are made according to the 
construction contract.    

7.5. Contractor’s obligations

1) Preliminary obligations. There are few preliminary obligations. 
They are coercive. In terms of their basis, they are property-
legal and administrative. Respect for the written form of the 
contract belongs into the fi rst group whereas the following 
belong to the second group:  

1) review of the investment-technical documentation - A 
special Usance 13 stipulates that a contractor “is obliged 
to review the technical documentation in detail and in a 
timely manner on the basis of which the agreed works 
are completed and the contractor is obliged to request in 
a timely manner for an explanation on details which are 
not clear enough”;

2) reporting the commencement of works – a report is 
submitted to the administration board in charge of the 
operations of construction at least eight days prior to the 
commencement of the works (Art.65 of the LSPLU); and 

3) taking security measures – A contractor must take all 
necessary measures on a timely order in order to protect 
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the following in accordance with the valid regulations 
and circumstances of the work: the building and works, 
equipment and material, workers, by passers and traffi c, 
as well as the surrounding facilities.

 
2) Keeping the log on construction. The importance and com-

plexity of the business of construction demand a precise 
documentation on all relevant moments which pertain to its 
completion. All daily data on the commencement and com-
pletion of certain works and their amount are recorded in 
the building log book (Art.8-18 of the RCS). Besides, the log 
book must include all important moments which pertain to 
the completion of works or which might affect the quality of 
the works (temperature, rain, testing the material, inspecti-
ons and so forth). Orders and remarks of an investor, i.e. of 
investor’s supervisory board, are made through the log book. 
Hence, it makes sense when both parties sign it. Signing is 
made every day. Measurement book (Art. 8-13 and 19-22 
of the RCS) includes statements regarding the completion 
of certain phases of works and statements regarding the re-
gulation of relations between parties regarding that phase. 
Both parties sign in it.

3) Proper performance of works. Proper performance of woks 
is a typical obligation of the entire contract and it is the basic 
obligation of a contractor. This duty is complex. Therefore, 
we shall set it forth according to individual elements: 

1) compliance with project documentation – considering 
that according to its    nature, the construction contract 
is a contract for services, “supplier shall be obliged to 
carry out the work as stipulated and under the rules 
of the corresponding line of business” (Art. 607 of the 
LoO). This primarily means that a contractor must 
at all times comply with the key project and detailed 
projects, investment-technical documentation and other 
plans and with documents which are a constituent part 
of the contract. Besides complying with the contractual 
elements, a contractor must respect public-legal 
regulations which pertain to them: technical norms, 
mandatory standards, regulations regarding safety and 
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similar581. A contractor must do all of this   honestly 
and conscientiously and with due care of an expert. 
Furthermore, he is obliged to adhere to the programme 
of quality and of ensuring the quality, which is defi ned by 
a designer, and which is a constituent part of every type 
of the key project.

2) the use of suitable material – a contractor must use 
the material which he was given by an investor. When 
he obtains the material on his own, then he is obliged 
to install the material which has been stipulated in the 
technical documentation and which has been attested. 
If he notices a non-compliance of the resolutions of the 
technical documentation with the regulations or with the 
purpose of the facility, then he must notify an investor of it 
and request for the elimination of the defects. Regardless 
of whether the quality of material has been prescribed or 
agreed, a contractor must, when it is necessary, check 
the quality of the material which he installs. A contractor 
can install the material to which there were objections 
only if that has been requested by an investor. However, 
this obligation does not exist when the installation of the 
inadequate material would imperil the stability of a facility 
or when it would pose danger for people, other facilities 
and environment (UC 76-78).    

 
3) Construction deadlines – a contractor must complete the 

works on time. This has already been discussed during 
the demonstration of essential elements of the business.

4) Notifi cation of the surplus of work. Article 633 of the LoO 
stipulates that “Every departure from a construction plan, 
or works stipulated, effected by the supplier shall need 
written approval from the purchaser”. If he does not do so, 
then “He shall not be entitled to demand increase of price 
stipulated for works done by him without such approval”. 
These provisions pertain to works which have not been 
prescribed in the project or in the agreed documentation, 
but they appear as necessary or useful with regard to the 

581 Contractor’s obligations have been listed in Art. 49 of the RCS. 
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conditions of construction of a particular facility. It is a so-
called surplus of work. The notifi cation of it must be made 
without delay through a building log book and in other agreed 
ways. “Unforeseen works may be done by a contractor even 
without previous approval by the purchaser if, due to their 
urgency, he was not able to obtain such approval” (Art. 634 
of the LoO). In terms of this provision, unforeseen works 
are such works which meet two requirements: the character 
of the force majeure and the possibility to cause damage 
by imperilling the stability of an object or in any other way. 
The possibility of their performance without the investor’s 
consent does not mean the termination of the obligation 
which is assumed by a contractor. 

5) Providing supervision. A contractor must do everything in 
order to enable for a purchaser to realise his supervisory 
authorisations. This primarily includes: providing access to 
the construction site and to warehouses, proving evidence 
on the quality of the used equipment and of works (UC 80), 
invitation to testing, the attendance at tests, performing 
certain works in the presence of the supervisory board, 
providing performance of tests on the spot, a disclosure of 
individual works, taking samples and similar. A contractor is 
obliged to act “according to the basic demands of a purchaser 
submitted in relation to the performance of the professional 
supervision” (UC 102).   

6) Safeguarding the construction site. Safeguarding the 
construction site “from the commencement of the 
performance of works until the handover of works to a 
purchaser” (UC 109) is a contractual obligation which should 
not be confused with the administrative responsibilities of 
taking measures of public safety. It includes the actions 
which are necessary in order for the works, material and 
equipment to be safeguarded from destruction, deterioration 
or degradation. If there is more than one contractor on 
the construction site, then every one of them assumes an 
independent obligation to safeguard the construction site, 
or that obligation is assumed by one for all of them, with 
compensation.  
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7) Arrangement of the construction site. The arrangement of 
the construction site is the fi nal obligation of a contractor 
prior to those which belong to the phase of the handover 
of a facility, i.e. of works. An arranged construction site is a 
site which meets the requirements of the arrangement of the 
construction site and where all the necessary documentation 
is available. A construction site must be enclosed so as to 
prevent any uncontrolled access of persons at the site and 
it must be appropriately secured. A contractor is obliged to 
draft a plan of organisation of a construction site (Art. 6 of 
the RCS) for the purpose of the construction site. Upon the 
completion of works, i.e. upon a termination of the contract, 
a contractor is obliged to withdraw workers and equipment; 
remaining materials and the refuse at his own expense. The 
contractor must also remove temporary facilities and clear 
the construction site.

7.6. Transfer of a facility

The fi rst phase in the transfer of a completed facility consists 
of a public-legal control and an acceptance which is performed 
by an authority which has issued a construction permit. a built 
facility or a section of it is an economical-technical unit, which 
can be used independently as such, which one can start using, 
i.e. which can be put into operation, and issue a resolution for 
the performance of activities, according to a special regulation, 
once a competent authority issues a permit to use. A permit to 
use is issued after the technical inspection has been conducted 
(Art. 66 of the LSPLU). 

The technical inspection is a system of administrative and 
professional procedures by which a specially appointed committee 
determines whether a facility has been constructed in accordance 
with the technical documentation on the basis of which a 
construction permit was issued, as well as it determines whether 
a facility has been constructed in accordance with technical 
regulations, standards and normatives, the implementation of 
which is mandatory or necessary in order to prevent a harmful 
effect of a facility on the environment. The technical inspection is 
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conducted by the committee in charge of the technical inspection. 
If the committee’s report fi nds that the facility can be used, i.e. 
that it can be put into operation, then the competent authority 
is obliged to issue a permit to use within 10 days from the day 
the report of the technical inspection was received (Art. 73 of 
the LSPLU).

A handover of a facility or of works is a system of professional 
procedures which are performed by parties alone, i.e. by their 
representatives with an aim to determine the correspondence 
of a facility/works with the contract. It is also known as a 
provisional acceptance of fi nished structure or work. The basis 
of the provisional acceptance of fi nished structure or work is 
the autonomy of the will of parties. In terms of the contract for 
services, the Law on Obligations establishes an obligation for a 
purchaser to inspect “the work done, as soon as this became 
possible in the regular course of events, and to notify the supplier 
without delay about defects found” (Art.614). Once a log on 
the handover has been signed and possible defects have been 
eliminated, then an investor makes a decision on the transfer of 
the facility.

The fi nal acceptance of structure or work is an inspection which is 
conducted by parties upon the expiration of warranty periods. It 
is conducted by the committee which is appointed by an investor 
and a purchaser. The subject of the control is an occurrence of 
possible hidden defects of a facility or works, of those which could 
not have been determined during the provisional acceptance of 
fi nished structure or work. 

7.7. Special types of work

In terms of the construction contract, “a lump sum turnkey” 
is such a construction work where the entire object and all 
works necessary for its completion are incorporated as one 
and unique unit. The surpluses of works, urgent unforeseen 
works or foreseen works, which do not need to be completed 
(defi cits of works), do not have an effect on the price. It is 
believed that the change in price can occur if it has been 
based on other legally prescribed elements, especially those 
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from Art 636 and 637 of the LoO, rather than on the scope of 
work.582  

The contract “lump sum turnkey” shows some attributes which 
do not occur with the general type of the construction contract. 
The fi rst attribute is incorporates in the Art. 640 of the LoO: when 
there is more than one subject with such an attribute on the side 
of a contractor, then in that case, they are severally responsible 
to the purchaser. Secondly, a contractor obtains the material in 
most cases. Thirdly, a business rule is that a contractor ensures 
the supervision.583 Fourthly, a contractor acts almost regularly 
as a commissioner. And fi fthly, the regime of its responsibility is 
much stricter. That occurrence is refl ected in shifting the burden 
of proof onto a contractor, and in the decrease in the number of 
and in the effect of clauses on limitation, i.e. on exclusion of the 
responsibility.    

Construction engineering is a construction of business practice. It 
is “a creative application of scientifi c principles and experiences 
in all phases of one endeavour – from giving an idea, drafting 
the study to various pieces of advice during the realisation of a 
project, performing the supervision and similar”.584

Contract for investment construction has also been created 
in the business practice. It could be defi ned as an agreement 
by which a contractor for compensation obliges himself to an 
investor to perform one or more related activities necessary for 
a handover of a certain investment facility, i.e. its section within 
an agreed deadline being able to exploit in accordance with 
the contract and the rules of the profession.585  It differs from 
the construction contract in the fact that the construction of a 
facility or performance of construction works cannot be the only 
obligation of a contractor. 

582 Biro, Zoltan (1978) Ugovor o građenju s posebnim osvrtom na reviziju cene i klauzula “ključ u ruke” [Construction Agreement with a 
Particular Review of Price Revision and the “Turnkey” Clause], Zbornik radova sa Savjetovanja o Zakonu o obveznim (obligacionim) 
odnosima, SUPJ - IPU, Beograd pp. 126-127.

583 Đuretić, S. (1983) op. cit., p. 207. See also Vukmir, B. (1980) op. cit., p. 275.
584 Pravni leksikon [Legal Lexicon] (1978) Beograd: Savremena administracija, p. 434.
585 See Trifković, M. (1987) op. cit., p. 141.
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7.8. Participants’ liabilities

The general characteristic of the system of liability in the 
construction contract is its strictness. It is manifested in various 
ways for each participant in the business. According to general 
rules, a designer is held responsible for damages which occur 
due to his negligence in the planning. There is one case where 
the designer has even more liability. First of all, he is held liable 
for the defects of the construction which pertain to its solidity, if 
they occur within the period of 10 years from the day the works 
were handed over. The defects must such that they endanger the 
stability and safety of an object.586 The defects can be the result 
of mistakes made during the planning or due to the confi guration 
of the land, if it was determined by a designer. A designer cannot 
exclude nor limit this liability by a contract. However, a designer 
can relieve himself of the responsibility only if he proves that the 
instability of an object is not a result of his negligence.  

The professional geophysical organisation which gives an opinion 
on the suitability of the land for the construction is responsible for 
the stability of an object in the period of 10 days in the same way 
as the designer. He can relieve himself of this responsibility only 
by providing evidence that during the construction of an object 
there were no circumstances which could have brought a doubt 
in the foundation of the expert opinion on the confi guration of 
the construction land (Art. 644 of the LoO).    

An investor is responsible for his monetary obligation according 
to the general rules on this type of obligations. He incurs the 
damage on objects in the case when they are the result of 
his orders. The requirement for it is that he was warned by a 
contractor about the possibilities of the occurrence of the harmful 
consequences.

Property-legal responsibility of a contractor can be classifi ed 
in three main groups of cases. The fi rst one and a specifi c 
one pertains to the solidity of a building. In regards to that, a 
contractor is responsible for his actions in the same way as a 

586 Jankovec, Ivica (1980) Ugovor o građenju [The Contruction Contract]: in Perović, S. and Stojanović, D., ed., op. cit., p. 360.
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designer (Art.644 of the LoO). The responsibility for the defects 
present on a building and works which do not affect the stability 
of the building falls in the second group. Finally, the general 
rules on the responsibility for non-fulfi lment of non-monetary 
obligations apply to the breaches of contract which have not 
been prescribed by the contract for services.  The exclusion or 
reducing the responsibility is possible only when a contactor 
provides evidence that he had warned the investor about the 
danger of damages which could occur if the works were continued 
according to the technical documentation, i.e. according to the 
instructions of the investor (Art. 646 of the LoO). If the contractor 
and the designer are responsible for the damage, then each of 
them incurs a share of the compensation which is proportionate 
to the fault. A contractor, as a contractual party, is responsible to 
an investor for the damages which a subcontractor had hidden. 
In that case, he has the right to reimbursement.   

7.9. Contract termination 

A construction contract is terminated for general reasons. 
These are: changed circumstances (Art. 133-136 of the LoO), 
impossibility of performance (Art. 137-138 of the LoO) and 
excessive loss (Art. 139 of the LoO) if the required legal and 
factual requirement have been met. Finally, the construction 
contract can also be terminated on the basis of the agreement 
between a contractor and an investor (Art.10 of the LoO). In order 
to be legally valid, an agreement of parties on the termination of 
the construction contract must be in a written form.

Apart from the termination based on the agreement, the 
termination of the contract can also be made on the basis of 
the will of one of the parties. The specifi city of the construction 
contract requested that some matters of a unilateral termination 
be especially regulated. A contractor has the right to a unilateral 
termination in the case when an investor is late with introducing 
construction workers to the business. There is a great number of 
cases where an investor is authorised to terminate the contract. 
This right belongs to him/her because of a signifi cant increase of 
the price caused by unforeseen works (Art.634 of the LoO) or by 
higher prices of materials and works (Art.637 of the LoO), due 
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to a use of inadequate material by a contractor, and because a 
contractor has been in arrears with the performance of particular 
works according to the schedule. 

8. INSURANCE CONTRACT

8.1. Defi nition and contract conclusion 

Insurance can be defi ned as a business activity by which, based 
on the principles of mutuality and solidarity, economic protection 
of property, individuals and entities is provided against risks that 
jeopardise them. A legislative defi nition of insurance is provided 
in Article 897 of the LoO. Pursuant to this Article, “an insurance 
contract obliges a negotiator of insurance to, based on the 
principles of mutuality and solidarity, pay a specifi c amount to 
the insurance company (insurer), while the insurance company 
assumes the obligation, should an event take place which 
represents the case covered by insurance, to pay to the insured 
party or to the third party the compensation i.e. the stipulated 
amount, or to do something else”. Regarding the characteristics 
of insurance contracts, they are bilateral, onerous, formal, and 
sometimes have features of a third-party benefi ciary contract. 

The sources of law can be classifi ed into two basic groups: laws 
and autonomous sources – rules of insurance. There are two 
major legislative acts and the fi rst one is the Law on Insurance 
Companies in Private Insurance587 (LICPI). The next source is the 
Law on Motor Vehicle Liability Insurance and Other Provisions 
on Compulsory Liability Insurance588 (LMVLI), followed by the 
Law on Mediation in Private Insurance589 (LMPI). The contractual 
side of insurance is regulated by the fourth source of law: 
the Law on Obligations590 in Articles 897 – 923. Even though 
this is a regulation that is generally of a dispositive nature, 

587 The Law on Insurance Companies in Private Insurance (Offi cial Gazette of FBiH 24/05), hereinafter: LICPI.
588 The Law on Motor Vehicle Liability Insurance and Other Provisions on Compulsory Liability Insurance (Offi cial Gazette of FBiH FBiH 

24/05), hereinafter: LMVLI. 
589 The Law on Mediation in Private Insurance (Offi cial Gazette of FBiH 22/05), hereinafter: LMPI.
590 On limitations of validity of the LoO see Šulejić, Predrag (1992) Pravo osiguranja [Insurance Law], Novi Sad: Misao, p. 45-49.
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standardisation of insurance predominantly has an imperative 
character. Deviations are only possible if the Law on Obligations 
allows it explicitly (Art. 900 of the LoO). 

Rules of insurance represent autonomous sources of law. They 
are issued by insurance companies individually. By their legal 
character, rules of insurance are general terms and conditions of 
business, so solutions from Articles 142 – 144 of the LoO apply to 
them. Rules of insurance can be general – for specifi c types and 
groups of insurance, and specifi c – for a single type of insurance. 
An insurance policy relies on rules of insurance and they must be 
handed to a negotiator of insurance along with the policy. 

The Law on Obligations anticipates three methods of contract 
conclusion. The rule is that an insurance contract is concluded 
once the contracting parties sign the insurance policy. The 
second method is by someone’s written application for insurance 
submitted to the insurer and the insurer accepts it or does not 
reject the offer. If the offer does not deviate from conditions 
under which the insurer provides the proposed insurance, and 
the insurer does not reject the offer within eight days (or 30 days 
if a medical examination is required), it is considered that the 
contract is concluded. Finally, terms and conditions of insurance 
can anticipate that in some cases a contractual relation from 
insurance can only occur once the insurance premium is paid 
(Art. 901 and 903 of the LoO). When it is urgent to insure a 
certain property (in transport), the contract is considered to be 
concluded when the insurer confi rms that he accepts the offer 
on the phone. 

In compulsory insurance, the parties’ obligations and rights are 
prescribed by the law and rules of insurance so they commence 
without contract conclusion, as soon as an insuree submits 
an application for insurance, more precisely at the moment 
of paying the insurance premium. In compulsory insurance of 
passengers in public transport, a passenger is considered insured 
if the prescribed conditions are met (if he is near the place 
of departure or arrival of the vehicle, and if it proves that he 
was intending to travel), regardless of whether the transporter 
concluded a contract with an insurer or not. The contract is 
therefore concluded by a conclusive act. 

Rules of insurance can be 
general – for specifi c types 
and groups of insurance, 
and specifi c – for a single 
type of insurance.
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An insurer issues an insurance policy for a concluded contract 
(Lat. polliceor - to promise). By the law, the following data must 
be entered in an insurance policy: contracting parties, insured 
object or insured person, risk covered by insurance, insurance 
period and the period of insurance coverage, amount of 
insurance or the information in case the insurance is unlimited, 
insurance premium, date of issuing the policy and signatures 
of contracting parties. An insurance policy must include terms 
and conditions as well. If this is not done, then the policy must 
include a clause that the terms and conditions were delivered 
to the negotiator of insurance (Art. 902 of the LoO). A life 
insurance policy also must contain fi rst name and surname of 
the person whose life is insured, date of birth and an event or 
deadline on which the occurrence of the right to the payment 
of the insured amount depends – the insured event (Art. 943 
of the LoO). Provisions included in the policy have a priority 
over general and special conditions of insurance, so in case of 
any discrepancies, the provisions of the insurance policy are to 
be applied. If there is a discrepancy between the printed and 
handwritten policy, “the latter shall be applied” (Art. 902, par. 5 
of the LoO) as it is considered that it expresses the real will of 
the parties. 

A policy can temporarily be replaced by a certifi cate of insurance. 
In case of large constructions and objects particularly exposed 
to risk (for whose insurance an insurer’s expert must examine 
the objects), a long period of time may be necessary from the 
moment of submitting an insurance application to contract 
conclusion and insurance premium payment. Within this period, 
the insurer is not obliged, and the object is exposed to risk. 
In order to avoid consequences harmful for the insuree, a 
certifi cate of insurance is issued. This is a document by which 
the insurer notifi es the insuree that the offer has been accepted 
and that the insurance is active immediately. A certifi cate 
of insurance, therefore, has a character of an insurance 
document, but it is temporary: it is valid until the insurance 
policy is issued. The policy is issued when the required data is 
collected. 

An insurance policy is a security. According to the agreement of 
negotiators, it can be issued to a specifi c person, by an order or to 
a bearer. A life insurance policy can be issued to a certain person 
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or by an order. It cannot be issued to a bearer. It can be pledged. 
If a policy is issued by order, it is pledged by endorsement (Art. 
902, par. 6 of the LoO). 

8.2. Elements of insurance contract

1) Parties. There are several parties in insurance business, and 
the terminology referring to them is not harmonised. An insurer 
is a legal entity, an organisation that performs the operations of 
insurance. A reinsurance company can appear as an insurer, in 
cases of concluding reinsurance operations. Several subjects can 
appear on the side on an insurer. The other contracting party, 
the party that is insured, that is secured in the case of a harmful 
event, is called a negotiator of insurance or insuree.591 The Law 
on Obligations uses the terms insurer and negotiator of insurance 
for contractual parties (Art. 897 of the LoO). 

An insurance contract is most commonly concluded in one’s 
own name and on one’s own behalf. That is why the negotiator 
of insurance and the insuree are generally the same person. 
The negotiator insures his item or property interest in case of 
property insurance, and his life or physical integrity in case of 
personal insurance. In insurance of persons, a negotiator can 
insure a life i.e. a physical integrity of a third party, and our law 
calls this third party an insuree or insured person. The negotiator 
of insurance should be positively interested in the life and health 
of the insured person. If insurance is performed in the case of 
a third party’s death, a written consent on the insurance policy 
or on a separate document is required. In case of property 
insurance, a contract can be concluded not only by the owner who 
is insured but also anyone else who has property interest in the 
property being held undamaged, i.e. anyone who has interest in 
a certain event not to occur, as in the contrary they would suffer 

591 In Andrijašević, Sanja and Račić-Žlibar Tatjana, ed. (1997) Rječnik osiguranja [Dictionary of Insurance], Zagreb: Masmedia, p. 269-270 
the following defi nitions of the term insured person (insuree) are given: 1. in property insurance, the person to whom the insurance 
contract is named. In insurance on own behalf simultaneously a negotiator of insurance, and in insurance on other person’s behalf 
one or more of third parties. 2. In life insurance and insurance against consequences of accidents, the person to whose life insurance 
contract is concluded. The person to whom compensation is paid does not have to be the insured person. If the insured person and 
the negotiator are not the same person, it takes the insured person’s written consent for an insurance contract to be valid. 3. In mutual 
insurance companies the term insuree is often used instead of the term negotiator of insurance.
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material loss – a tenant, pledge creditor, custodian (Art. 924 of 
the LoO). 

The negotiator concludes a contract in his own name, and can 
conclude it on his own on the third party’s behalf, as mentioned 
above. The premium is paid and other obligations performed by 
the insurance negotiator. In case of property insurance, it can 
be agreed for damage compensation to be paid to a third party 
rather than to the negotiator of insurance. The same applies for 
personal insurance – the insured amount (insurance amount) can 
be paid to a third party. This third party is called the insurance 
user (benefi ciary). In personal insurance, a contract can be 
concluded to insure the life or health of a party other than the 
party that concludes the contract. This third party is called the 
insured person or insuree. 

2) Object of insurance. An object of insurance should be seen as 
goods for whose normal existence parties are interested, the item 
that is being protected from risk and regarding which a contract 
is concluded. Observed like this, an object of property insurance 
can be items, animals, inanimate things (credit insurance, liability 
insurance), and persons as objects of life and accident insurance.

3) Risk. In order for an item to be insured, it is necessary for 
it to be exposed to risk. This is a fundamental requirement of 
this type of business and an essential element of an insurance 
contract. Where there is no risk, there is no insurance – this 
is a basic rule in insurance of property and persons. In order 
for an event to be considered a risk in insurance, two basic 
requirements are necessary: a possibility of its occurrence and 
for it to be adequate for causing a consequence against which 
it is insured. The possibility of occurrence of a harmful event is 
assessed objectively. In order for it to be an “insured event”, 
i.e. in order to represent a risk, an objectively possible event 
also must meet certain legal requirements. It must be future, 
unpredictable and “independent from the exclusive will of the 
negotiator” (Art. 898 of the LoO). 

Unpredictability regarding the occurrence of an event can be 
absolute, i.e. it is not known whether the event will occur with 
regards to the object of insurance, or relative, i.e. it will occur but 
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it is unknown when. Therefore, a risk is a future unpredictable 
event which can cause a harmful consequence in a specifi c 
case. Unpredictability, as a relevant factor, causes the third 
characteristic of risk: at least partial independence from the 
negotiator’s will. The possibility of the negotiator to affect risk 
occurrence is assessed objectively rather than subjectively. Law 
sets two more requirements in order for risk to be covered by 
insurance. First, for the relationship between the benefi ciary and 
the property that he insures is protected by the law, legal (for 
the goods not to be stolen), or, in case of insurance of persons, 
for actions at which the person is exposed to risk not to be illegal 
(injury during burglary). Secondly, for an event to be considered 
as risk against which goods and people can be insured, it has to 
be repetitive. 

4) Insurance premium. An insurance premium is an amount that 
the negotiator of insurance pays into the insurance fund as a 
price for the risk that the insurer assumes. The amount of the 
premium is affected by the level of possibility for a harmful event 
to happen, i.e. for the risk to occur. The premium is determined 
by tariff, depending on the risk against which property and 
individuals are insured. The premium is not only the function 
of risk but also the function of time. If the insurance period is 
longer, the possibility of a harmful event’s occurrence is higher, 
and therefore the premium should be higher too. Finally, the 
amount of the premium depends on the value of goods, on the 
compensation that the insurer is obliged to pay if the risk occurs, 
i.e. on the insurance amount. 

In theory, the premium calculated using the above method is 
called a theoretical, statistical or net premium. It is a part of 
the premium intended for fulfi lling the insurance obligation. 
The reinsurance premium is also covered by it. When the 
compensation for organising preventive measures is added to 
the technical premium, a functional premium is formed. The 
fi nal amount of the premium or gross premium is determined by 
the functional premium increased by the aliquot part of means 
required to cover the total cost of insurance. Such additional 
means include acquisition costs - those that regard contract 
conclusion, the cost of charging the premium, administrative 
costs of the insurer, taxes and other obligations towards the 
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state. To all this, the insurer adds a proportional part of his 
profi t. 

5) Insurance amount. An insured value (insurance amount) is a 
contractually determined value of the property interest which is 
concentrated for the negotiator of insurance in the object of the 
contract. It is different from compensation based on insurance. 
Compensation implies the amount that the insurer pays from 
the insurance fund to the user of insurance when an event 
anticipated by the contract happens, when the risk covered by 
insurance occurs. Compensation is not negotiated in property 
insurance. It depends on the damage suffered by the benefi ciary 
on the insured goods when the anticipated risk occurs, i.e. 
when the event that causes the damage happens. However, 
compensation depends on the insurance amount, which is 
always a subject of negotiation. In insurance of persons, the 
insurance amount is negotiated and it represents the amount of 
compensation. 

The real value of goods does not have to be insured. A lower 
value can be insured, and then the risk for the difference is taken 
by the insuree. This is the case of underinsurance. In this type of 
insurance, the amount of compensation is lower than the actual 
damage, and the insuree pays a lower premium. It can also 
be agreed for the insurance amount to be higher than the real 
value of items. This is the overinsurance. In this case, a higher 
premium is paid, as the insurer takes the risk for the difference 
in value. The Law on Obligations does not generally recognise 
overinsurance. When the agreed amount is higher than the value 
of property, it is lowered to the amount of the real value, and so 
is the premium. When parties determine the value of insurance 
amount by negotiations, the Law on Obligations tolerates the 
cases when overinsurance is performed in a small amount or due 
to justifi ed reasons. 

6) Insurance period. An insurance period is a period of time during 
which the insuree is covered by insurance. Its length signifi cantly 
affects the amount of risk and the amount of the premium. An 
insurance period is primarily determined by the contract. This 
can be done by explicit determination of the beginning and 
end of the period in which the insurer’s obligation exists, or by 
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calling for general terms and conditions of operations. Parties 
are free to conclude a contract for an indefi nite period of time as 
well. The duration of insurance generally matches the insurance 
period. However, there are exceptions. If the insurance period is 
negotiated, it stops on the last day of such a period of time (Art. 
922 of the LoO). Along with this, insurance can be terminated by 
contract termination, due to either legal reasons or cancellation 
of one of the contractual parties. 

The basic dispositive rule of Article 922 of the LoO differentiates 
the moment of contract conclusion from the moment in which 
its effect starts. An insurance contract “begins to take effect 
twenty four hours from the day designated in the insurance 
policy as the day of commencement of insurance”. In some 
special cases, exceptions are anticipated. Firstly, if it is agreed 
that the premium is paid at once at the moment of contract 
conclusion, the insurance commences not on the day marked in 
the insurance policy, but on the day following the day of payment 
of insurance premium (Art. 913 of the LoO). Secondly, when a 
certifi cate of insurance is issued, insurance commences on the 
day of its issuance. 

8.3. Obligations of the negotiator of insurance 

1) Providing data on risk. At the moment of contract conclusion, 
a negotiator is obliged to report to the insurer all circumstances 
relevant for risk assessment, which are familiar to him/her or 
could not have remained unfamiliar (Art. 907 of the LoO). As the 
insuree does not always know what circumstances are relevant 
for risk assessment, the insurer is obliged to ask questions 
about this matter. Besides, the insurer can inspect property and 
individuals to determine the required circumstances. 

Almost all rules, i.e. requirements of insurance contain a provision 
that, at the moment of contract conclusion, the insuree is obliged 
to provide correct data on circumstances that may be relevant 
for risk assessment, which are familiar to him/her, or which could 
not have remained unfamiliar. The same obligation continues 
during the contract period. In property insurance, he must inform 



Trivun · Silajdžić · Mahmutćehajić · Mrgud582

BUSINESS LAW 

the insurer about any change of circumstances relevant for risk 
assessment. If he intends to perform an action that will increase 
the risk, he is obliged to inform the insurer about it without delay 
(Art. 914, par. 2 of the LoO). 

It is similar with insurance of persons. The conditions of insurance 
require that the insuree is obliged to provide full and correct 
answers to all questions in the offer, whilst a doctor determines 
health condition in a medical examination. The insured person 
is also obliged to report any change of profession, workplace, 
and any other circumstances that occur after insurance contract 
conclusion that can affect the increase of danger. Pursuant to 
the Law on Obligations, however, in insurance of persons the 
negotiator of insurance is obliged to inform the insurer only if 
the risk is increased due to a change of profession of the insured 
person, as in this case the risk is generally different (Art. 914, 
par. 2 of the LoO).

2) Paying the insurance premium. The insurance premium must 
be paid by the negotiator of insurance. However, the insurer is 
obliged to receive the premium from anyone who has any legal 
interest for it to be paid. The interest premium is paid within 
agreed deadlines. If it is supposed to be paid fully at once, it is 
paid at the moment of contract conclusion, i.e. the moment of 
insurance policy handover (Art. 912 of the LoO). It is generally 
paid in advance, but it can be agreed for it to be paid semi-
annually, quarterly, or in some other method. The contract 
commences to take effect at the moment of the fi rst premium 
payment, unless otherwise agreed. Nowadays, a fi xed premium 
is adopted in all types of insurance, calculated by the insurer. 
Variable premiums are rarely used. 

Generally an insurer is not obliged to warn an insuree about 
premium payment. Only in the case of insurance for an indefi nite 
period of time, if the premium is not paid for the following period 
within the agreed deadline, the insurer is obliged to warn the 
insuree by a letter sent by certifi ed mail. This prolongs the time 
for payment for another month after the warning. If the insuree 
still does not pay the premium, the contract is terminated by the 
law, without further warnings. 
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Sanctions for failure to pay the premium in life insurance are 
different from sanctions in property insurance. In life insurance, 
if the premium is not paid when it matures, the insurer warns the 
negotiator of insurance and gives a deadline for the payment of 
the mature premium. The deadline cannot be shorter than thirty 
days. If the premium is still no paid, the insurer can terminate 
the contract. The insurer cannot terminate the contract if the 
premium has been paid for at least three years so far. In that 
case, the insurance amount will be decreased to the amount of 
surrender value. 

3) Informing about the insured event and change of risk. As soon 
as the insured event occurs, and within three days maximum, 
the insuree is obliged to inform the insurer about it in order 
for the insurer to inspect the condition and determine the 
caused damage, i.e. harmful consequences of such an event 
(Art. 917 of the LoO). If he does not do it, the insurer is not 
obliged to compensate the part of damage that occurred due 
to such a failure. However, a contract cannot anticipate for 
the insured person to lose the insurance rights due to missing 
the deadline for reporting on the damage, i.e. the harmful 
event. Such a provision would be null and void (Art. 918 of 
the LoO). 

A negotiator of insurance is obliged to inform the insurer about 
any circumstances that may be relevant for assessing risk in 
property insurance. He must do so without delay, if the risk is 
increased by his actions. If the negotiator of insurance did not 
participate in risk increase, the deadline for notifying the insurer 
is 14 days (Art. 914 of the LoO). The deadline for notifying about 
the decrease in risk is not set, as the negotiator has the interest 
in notifying the insurer about it as soon as possible. The increase 
or decrease in risk in property insurance gives the right to request 
the change of insurance premium. In case of personal insurance, 
it is the insured person’s obligation to notify the insurer in case 
of the increase of risk by a change of profession. 

4) Looking after the insured object. The insured person is obliged 
to look after the insured property and maintain it. He must take 
all necessary measures and prescribed actions to remove the 
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danger that causes the occurrence of the insured event. General 
rules of property insurance anticipate that the insurer has the 
right to decrease compensation according to the assessment of 
circumstances, in the amount in which the damage was caused by 
the insured person’s failure to abide by the prescribed measures 
and to take certain actions. The law prescribes the same (art. 
926 of the LoO). However, the insured person cannot lose the 
insurance rights due to this, unless the failure to take such 
measures affected the occurrence of damage. Even if different is 
agreed, such a provision would be null and void. The obligation 
to look after the object continues even after the insured event 
occurs. 

8.4. Insurer’s obligations 

1) Paying compensation. Along with the obligation to determine 
the circumstances relevant for risk assessment with the 
negotiator of insurance, regardless of how the legal character of 
an insurance contract is understood, it remains an insurer’s basic 
obligation towards the insuree to compensate the damage in 
property insurance, and to pay the insurance amount in insurance 
of persons, when an insured event occurs. The deadline for 
compensation payment is 14 days maximum from the day of 
receiving a notifi cation that the insured event took place. If the 
amount of obligation is not determined within this period, the 
insurer is obliged to make an advance payment, i.e. the part of 
compensation which is not disputable if the authorised person 
requests it (Art. 919 of the LoO). 

The procedure which determines the existence of the obligation 
of compensation payment and its amount is rather complex. We 
will present its basic stages. The fi rst is the determination of 
the event covered by insurance. General rules i.e. terms and 
conditions of business anticipate that in all types of property 
insurance, the insurer is obliged to, as soon as he receives the 
notifi cation that the insured event occurred, start determining 
whether the event anticipated by the contract occurred and 
whether it affected the insured person. The second stage is the 
assessment of damage. If the insurer and the insuree do not 
agree about the degree of damage, the assessment is entrusted 



OTHER TYPES OF AGREEMENTS

CHAPTER 11 585

to experts. The party which is not satisfi ed with the fi ndings 
i.e. the expert’s assessment report can fi le a lawsuit in court, 
regarding both the determination of risk and the damage and its 
degree.

The third stage is the determination of the amount of 
compensation. In damage compensation in property insurance, 
the general principle is that the amount of compensation cannot 
exceed the value of damage. The lost profi t is only compensated 
if such is explicitly agreed (Art. 925 of the LoO). Therefore, only 
compensation of real damage is anticipated. Further, the amount 
of compensation is limited by the insurance amount. 

These two principles are combined in reimbursement. When 
items are insured for its real value, then damage compensation 
is equal to the real damage incurred. If an insurance contract 
determines the value of items by agreement, the compensation is 
determined according to such a value. Overinsurance is generally 
not allowed (Art. 925 of the LoO). A contract can limit the amount 
of compensation to a lesser amount than the real damage. This is 
the case of underinsurance. In underinsurance, the compensation 
cannot exceed the insurance amount, regardless of the real value 
of property. Compensation is paid in cash. However, the insurer 
is authorised to perform the compensation in kind, i.e. by fi xing 
property. 

If the insured property is partially damaged, the rule of proportion 
is applied. The rule of proportion is applied in a twofold manner: 
either the insurance amount and the real value of the insured 
property are taken as its elements, or the agreed, i.e. paid 
premium and the premium that should be paid according to the 
real value of the insured property are considered as its elements. 
In our law, damage compensation depends on the ratio of the 
insured amount and real value of insured property. If property 
is not fully damaged, compensation is decreased for the value 
of the remainder. Along with this, the insurer compensates the 
costs that the insuree had to pay in order to eliminate or decrease 
the damage and the consequences of the insured event. In this 
situation, the insurer owes the compensation of such costs even 
when they, along with the compensation, exceed the insured 
amount (Art. 926 of the LoO). 

The rule of proportion is 
applied in a twofold manner: 
either the insurance amount 
and the real value of the 
insured property are taken 
as its elements, or the 
agreed, i.e. paid premium 
and the premium that 
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the real value of the insured 
property are considered as 
its elements.
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In some types of insurance, when property is insured below its 
value, it can be agreed that in the case of a partial damage 
the rule of proportion is not applied, but rather a full amount 
of damage compensation paid up to the agreed amount. The 
contract, therefore, guarantees a full reimbursement at all times 
when partial damage is not higher than the insurance amount. 
Such insurance is called fi rst-loss insurance. In some cases, it 
can be agreed for an insurer to compensate the damage only if 
the damage exceeds a certain limit. Low-value damages that are 
below a certain amount are the insuree’s obligation. Such a part 
of damage that is not paid by the insurer is called a deductible592.

In life insurance, the insuree or the user of insurance is paid the 
insurance amount when the determined case occurs, i.e. when 
the insuree dies or reaches a certain age. In insurance against 
accidents that do not result in death, only a part of insurance 
amount is paid, proportional to the level of work incapacity 
caused by the accident. 

As a rule, the insurer is not obliged to compensate damage 
caused by war operations, rebellions and disturbances. However, 
such insurance can be specially negotiated. The same is with the 
insurance of persons. An insurer must prove that the damage 
was caused by some of the above causes (Art. 931 of the LoO). 
An insurer also does not compensate the damage caused by 
the insuree through wilful misconduct. A contrary provision in a 
contract is null and void (Art. 929 of the LoO). Damage caused 
by lack of attention is covered by insurance, unless differently 
agreed between the parties. An exemption of the rule that the 
insurer does not compensate the damage, if the negotiator of 
insurance wilfully causes the insured case, exists in compulsory 
motor vehicle liability insurance. In this type of insurance, the 
insurer compensates all damage regardless of how it occurred, 
including the cases of the fault of the vehicle’s user. 

592 A deductible implies the amount or percentage anticipated by an insurance contract up to which the damage is not compensated 
from the insurance even though such a damage is covered by insurance. See: Andrijašević, Sanja and Račić-Žlibar Tatjana, ed. (1997) 
Rječnik osiguranja [Dictionary of Insurance], op.cit., pp. 101-102. 
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2) Insurer’s other obligations: 

1. An insurer is primarily obliged to provide coverage of 
insurance obligations through reinsurance or coinsurance, 
if such obligations cannot be paid from the premiums 
and reserves. 

2. An insurer must organise his economic operations in 
accordance with the economic principles of insurance. 
Further, an insurer must abide by the rules of this sector, 
the fair game principle and good business practice.

3. It is an insurer’s obligation to make available to the public 
the general acts that determine economic conditions 
of operations, such as the rules of insurance, tariffs, 
requirements of insurance, etc.

4. An insurer is obliged to inform insurees about the 
conditions of insurance. It is an insurer’s legal obligation 
to hand the insuree the rules or conditions of insurance 
at the moment of contract conclusion, and to warn 
the insuree that they are a constituent of an insurance 
contract. Along with this, an insurer must, upon insurance 
contract conclusion, issue an insurance policy or other 
document of insurance to the insuree. 

5. By the nature of work and the method of organisation of 
insurance, an insurer is obliged to organise risk protection 
and with this aim to organise and take measures of 
prevention and repression, to create various funds and 
strengthen them. This is why the insurer is obliged to 
follow and analyse the causes of damage. An insurer is 
also obliged to inspire a material interest in the insuree for 
taking measures of damage elimination and reduction. 

8.5. Aggregation of claims for compensation and 
       multiple insurance

In some types of insurance, the insurers pay damages without 
questioning whether the third party is responsible for it. Therefore, 
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the insurance covers damages caused by a civil offence for which 
a person is held liable and which can be compensated under the 
rules of the civil law. This is especially a case with a compulsory 
insurance. A legal question which is raised here is: does an 
injured party which is an insuree at the same time have the right 
to double damage compensation, i.e. to compensation on the 
basis of the civil offence and on the basis of the insurance?

Our law belongs to the group of laws/acts which, in the observed 
domain, distinguish property insurance from a personal insurance. 
There is no aggregation of claims for compensation in a case of 
the property insurance. An insuree can be indemnifi ed on one 
basis, but on which precisely: on the basis of the insurance or 
on the basis of the civil offence of the third party. If the damage 
has not been fully reconciled with a paid compensation, then 
the difference can be sought from someone else. If an insuree 
collects damages from insurers, then the insurer has the recourse 
right towards the third party which is held liable until the amount 
of the paid compensation. In a case of the life insurance, an 
insuree or a user of the insurance can entirely obtain the right to 
compensation from the responsible party and charge the sum of 
the insurance stated in the insurance contract. Therefore, there 
is an aggregation of the claims.  

The question is whether an insuree can collect damages from 
two or more insurers if the same property or if the same person 
is insured with them for the same period of time from the same 
differences. So, what happens with the compensation in a case 
of double or multiple insurance? One should bear in mind that 
the law makes a distinction between multiple insurance, when 
the sum of the insurance amounts does not exceed the value 
of the insured asset and a double insurance, when that value 
is exceeded. In a case of the multiple insurance, every insurer 
is responsible for the complete fulfi lment of their obligations. 
In a case of the double insurance, the conscientiousness of 
policyholder must be taken into account. If a policyholder has 
acted bone fi de, then every insurer can request for the annulment 
of the contract and keep the premiums. If he has not acted bone 
fi de, then every insurer has the right to their premium, and the 
compensation from every insurer belongs to a policyholder on 
the basis of the contract. Both compensations cannot exceed 
the amount of the damage. Every insurer bears the amount of 

The law makes a distinction 
between multiple 
insurance, when the sum 
of the insurance amounts 
does not exceed the value 
of the insured asset and a 
double insurance, when 
that value is exceeded. 
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compensation which is proportionate to the insurance amount on 
the basis of the contract. 

8.6. Classifi cation of insurance

The most common classifi cation of insurance is into insurance of 
property, insurance of persons, and marine insurance. According 
to the method of its creation, insurance is classifi ed into voluntary 
and compulsory insurance. Voluntary insurance is created by 
the parties’ will, based on a contract. Compulsory insurance, 
according to legal provisions, must be concluded. Each of the 
main categories of insurance can be further classifi ed into types. 

Property insurance (insurance of goods) is divided into insurance 
of objects and property damage insurance. In insurance of 
objects, the object is an item with a property value and the 
compensation is paid if the item is destructed or damaged. 
In property damage insurance, the insurer’s obligation is to 
compensate for property damage caused by the occurrence of 
the insured event, regardless of whether the object is damaged 
or not, and whether the damage was caused as a direct or indirect 
consequence of damaging or destructing the object, as well as 
when a potential profi t is not made or when certain expenses are 
caused. 

There are several types of property insurance. Article 31 of the 
LICPI (par. A) itemises them: 1) accident insurance; 2) health 
insurance; 3) insurance of road vehicles, excluding railway 
vehicles; 4) insurance of railway vehicles; 5) aircraft insurance; 6) 
insurance of vessels; 7) goods in transit insurance; 8) insurance 
of property against fi re and natural disasters; 9) insurance against 
other property damage; 10) motor vehicle liability insurance; 11) 
insurance against civil liability for aircrafts; 12) insurance against 
civil liability for ships; 13) general civil liability insurance; 14) 
credit insurance; 15) guarantee insurance; 16) insurance against 
various fi nancial losses; 17) legal protection insurance; 18) 
insurance of assistance to the persons who encounter diffi culties 
during travel, while they are out of their home or out of their 
place of residence. 

Voluntary insurance is 
created by the parties’ will, 
based on a contract. 

Compulsory insurance, 
according to legal provisions, 
must be concluded. 
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In Article 31, paragraph B of the Law on Insurance Companies 
in Private Insurance, the operations of life insurance are 
classifi ed into the types of insurance on contractual basis, 
marriage assurance and birth assurance, life insurance related to 
investment funds, health insurance, tontine insurance593, return 
of capital transactions, management of group pension funds and 
operations similar to social insurance. 

Marine insurance covers the risks to which ships are exposed 
during travel, as well as the devices and equipment on the ship 
(motor hull insurance), and the goods and other objects that are 
transported by the ship (cargo insurance). Insured objects must 
be transported by a specifi c ship. If the ship is changed without 
the insurer’s consent, except in the case of a reload in distress, 
the contract is terminated. However, a cargo “on any ship” can 
be insured, i.e. regardless of which ship it is loaded to. This is a 
case of a contract based on general insurance policy. 

Compulsory insurance can only be created by the law. The 
LMVLI prescribes that compulsory insurance only includes the 
motor vehicle liability insurance, but also other compulsory 
liability insurance of: passengers in public transport against the 
consequences of accidents; owners or users of aircrafts, liability 
for damage caused to third parties; and owners or users of 
motor-powered vessels, against liability for the damage caused 
to third parties.594

The Insurance Agency of BiH is authorised to prescribe other 
types of compulsory insurance (Art. 22 of the LMVLI). 

When insurance against liability towards third parties is 
prescribed as compulsory, third parties have the right to direct 
claims from the company, up to the limit to which the insurance 
is compulsory, even if the amount of damage compensation 

593 Tontine insurance represents a type of insurance of surviving members that mutual insurance companies have, in which members pay 
certain amounts of money for a certain period of time, to which interest is added, and on a precisely determined day the means are 
distributed to the surviving members of the company in the form of rent or principal. If some of the members do not live long enough 
to receive the means on that day, the means belong to his/her inheritors (www.osigurajse.info)

594 „The provisions of the Law on Insurance of Property and Persons («Offi cial Gazette of the Federation of BiH», no. 2/95, 7/95, 6/98 and 
41/98) that refer to compulsory insurance of passengers in public transport, owners or users of aircrafts against liability towards third 
parties and owners or users of motor-powered vessels against liability towards third parties, remain in effect until regulations that refer 
to other compulsory insurance is adopted“ (Art. 27 of the LMVLI).
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exceeds the insured amount. The injured party has the right to 
fi le a direct lawsuit against the insurer of motor vehicle liability 
up to the insured amount, which cannot be lower than the lowest 
amount prescribed by the regulations that are in effect at the 
moment of accident. The right to a direct lawsuit does not affect 
the injured party’s right to submit a request towards the party 
guilty for the accident. 

8.7. Reinsurance 
 
Reinsurance is actually an insurance of an insurer and that is 
why it is called “risk distribution”. It serves to provide the means 
to pay damage compensation and the insurance amount when 
the insurer’s means are not suffi cient. Reinsurance does not 
create direct relations between the reinsurer and the insuree, 
even though the reinsurer principally shares the position of the 
insurer of the insuree595. Reinsurance serves for the insurer to 
transfer a part of risk onto another insurer, by paying a part of 
the premium for it, and the reinsurer is obliged to participate in 
damage compensation, i.e. insurance amount. 

A reinsuree is a contracting party in a reinsurance contract that 
transfers a part of his obligation to the reinsurer under his cover, 
for which the reinsurance premium must be paid. A reinsurer is 
a contracting party in a reinsurance contract that takes a part 
of risk of the insurer, for which he receives the reinsurance 
premium. Reinsurance is implemented on the basis of a contract, 
and appears in several forms. It can be established based on 
the insured amount, or based on the damage. In the latter case, 
it can be organised as reinsurance of the surplus of damage or 
excess of (annual) loss reinsurance. 

An insurer can cede a part of all his risk to a reinsurer. In all 
businesses that the insurer concludes, the reinsurer participates 
in risk in an agreed share, or quota (e.g. 10%). In this case, 
the insurer is relieved in the same quota in all his insurances. 
This is why such reinsurance is called quota share reinsurance. 

595 Šulejić, P. (1992) op. cit., p. 440
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It is rarely used nowadays. The second and fundamental way 
of reinsurance is surplus reinsurance. The insurer, for each 
insurance contract, evaluates which part of risk to keep, and 
which to cede to the reinsurer. 

In damage insurance, reinsurance can be negotiated in several 
ways. The insurer can determine, separately for each case, to 
compensate for the damage up to a certain amount, and to 
transfer the surplus to the reinsurer. This is second risk insurance. 
The insurer can stipulate to compensate all damages up to a 
certain amount, and transfer the surplus to the reinsurer. All 
damages are compensated by the insurer for as long as such 
payments do not reach the negotiated amount. This is the so 
called pure surplus reinsurance. In second risk insurance, the 
reinsurer participates in each case of damage compensation for 
which the insurer determines so. In surplus reinsurance, the 
reinsurer compensates the damage that occurs once the insurer 
has used the fund for such compensations. In both methods, 
therefore, a part of risk is always retained by the insurer. In 
excess of loss reinsurance, the reinsurer assumes the obligation 
to compensate to the insurer the loss created in a contractual 
type of insurance within a certain period of time, usually one 
fi scal year. 

8.8. Termination of insurance contract

The interest of the society for insurance business and their coercive 
legal regime created a large number of cases in which, based 
on an explicit legal provision, it is considered that the contract 
is either null and void or terminated. If nothing is specifi ed, 
the consequences of contract annulment and termination are 
regulated by the general rules of law of obligations. 

It is considered that an insurance contract is not concluded, that 
it is null and void, if at the moment of its conclusion the insured 
event has already occurred, or was in the process, or it has 
become certain that it would occur. A certainty that the insured 
event cannot happen leads to the same consequence (Art. 898, 
par. 2 of the LoO). If during the insurance period the object of 
insurance is destructed due to an event that is not determined in 
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the insurance policy, then the contract is cancelled for the future 
period of time (pro future). 

If the insurance period is agreed, the contract is terminated on 
the last day of such a period (Art. 922 of the LoO). An insurer’s 
bankruptcy also leads to contract termination, by the force of 
the law. Filing for bankruptcy over the insurer’s person does not 
have the same effect. In insurance of persons, there is a rule that 
the insurance contract is null and void if the insuree has passed 
a certain age up to which the insurer provides such insurance. 

A contract of property insurance is also terminated due to failure 
to pay the premium that matures after contract conclusion. 
Termination, by the law, occurs when thirty days pass after 
the premium matures, providing that the insurer immediately 
informed the insuree by a letter sent by certifi ed mail that the 
premium has matured. If this is not done immediately, the 
contract is terminated upon the expiration of the period of thirty 
days after the delivery of the certifi ed letter to the insuree, by 
which the insurer informs the insuree about the expiration of 
the deadline for premium payment (Art. 913 of the LoO). The 
contract is terminated either way if the premium is not paid 
within a year after the premium has matured. 

When an insuree accidentally provides incorrect data or fails to 
provide necessary information, the insurer can choose to either 
terminate the contract or increase the premium in proportion 
with the newly determined increase in risk. If, in the latter case, 
the insuree does not accept the proposition for the premium 
increase within fourteen days, the contract is terminated by the 
law (Art. 909 and 914 of the LoO). 

A contract can be cancelled by the declaration of a will of one 
party if the requirements prescribed by the law for such cases 
are met. The fi rst case in which the insurer has the right to 
unilaterally terminate the contract is when the insuree wilfully 
provides incorrect information or conceals relevant data. The 
relevance of incorrect information must be such that the insurer 
would not have concluded the contract if he had knows the real 
situation. Further, the insurer can terminate the contract if in 
the period after its conclusion the risk increases to the extent for 
which the contract would have not been concluded at all. 
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In a contract with in indefi nite insurance period, the insurer may 
terminate the contract on the day of premium maturity. The notice 
period for termination is three months. In insurance longer than 
fi ve years, the insurer can declare contract termination upon the 
expiration of the agreed period. However, the notice period for 
termination is six months after the day of the submission of a 
written declaration of contract termination. In such situations, 
the insuree has the exact same rights (Art. 922 of the LoO). 
The insuree’s bankruptcy can be a reason for the insurer to 
terminate the contract unilaterally. The insuree who went 
bankrupt has the same right to terminate the contract, under 
the same conditions (Art. 923 of the LoO). Finally, the insurer 
can terminate the contract when overinsurance was performed 
due to the insuree’s fraud. The insuree has the same right (Art. 
932 of the LoO). Along with the three described situations, the 
insuree has the right to terminate the contract when the insurer 
refuses to decrease the premium due to the decrease in risk 
since contract conclusion. 

Finally, it is considered in theory that the insuree has a general 
authorisation to terminate the contract at any point. Obviously, 
he is obliged to compensate the damage caused by such an act.596

596 Kapor, V. and Carić, S. (1987) op. cit., p. 358.
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1. DEFINITION AND PRINCIPLES OF PUBLIC 
    PROCUREMENT

The object of public procurement includes: goods, services 
and works, with them being defi ned by special regulations 
which regulate the public procurement. The regime of 

public procurement is a separate legal framework which, among 
other things, enables us to control the public expenditure.597 It is 
the need to put all forms of disposal under control while spending 
the public money, i.e. the money which is in the possession of 
the so-called contracting authority. In this process, the price 
criterion must not be the only one but its signifi cance has its 
place. The ultimate aim is an effi cient and rational expenditure 
of the taxpayers’ money. Competition, transparency, openness 
and a non-discriminatory character of public procurement are 
the fundamental requirements and priorities.598

Public procurement law is becoming a new discipline of law which 
could be methodologically put within the framework of traditional 
contract law or within the framework of business law. Certain 
highly legal aspects of this discipline have their place within 

597 For more details on the defi nition of public procurement, review: Arrowsmith, Sue, Linarelli, John and Wallace, Don Jr. (2000) Regulat-
ing Public Procurement; Kluwer Law International, p 1.

598 For more details on the principles of public procurement, review: Lemke, Marian (2006) Direktive Evropske unije o javnim nabavkama 
[Directives of the European Union regarding public procurement], Sarajevo: EUPPP, p. 15.
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the frameworks of administrative law, but only with regards to 
methods of contract awarding and dispute resolution in public 
procurement.

According to the current positive legislation in Bosnia and 
Herzegovina, public procurement system includes the following 
principles: 

1) the principle of equal treatment (non-discrimination),
2) transparency,
3) fair and open competition,
4) cost-effectiveness (exchange of value for money), and
5) legality.599

The listed principles apply to all public procurement contracts 
which are the subject matter of the Law on Public Procurement600 
(hereinafter: LPP), regardless of their value. Effectiveness is set 
as one of the main principles. The most effective agreement 
does not have to imply the lowest price. The second criterion 
for contract awarding is economically most favourable tender 
which meets the set requirements (Art. 64 of the LPP). Obtaining 
value for money is usually explained by the following “fi ve right 
factors”, purchasing: 1) the right quantity; 2) the right quality; 3) 
for the right price; 4) in the right place; and 5) at the right time. 

An effi cient public procurement is a system which functions on 
time and with a minimum bureaucracy, at the same time being 
open towards the needs of users, depending on the type of goods 
which are being obtained.

An equal treatment of all subjects implies the absence of 
inappropriate limitations during the competition for a particular 
contract. Discriminatory behaviour and introduction of criteria 
which disqualify certain suppliers are forbidden. This pertains to 
the criteria of contract awarding. Elimination/selection criteria 
are those which enable the selection of the most appropriate 
and most competent suppliers in the market among prospective 

599 For more details on the principles of public procurement in the European Union, review: Misita, Nevenko and Grbo, Zinka (2011) 
Evropsko poslovno pravo: odabrane teme [European Business Law: Selected Topics], Sarajevo: Pravni fakultet Univerziteta u Sarajevu 
[Faculty of Law, University of Sarajevo], pp. 75-86. 

600 Law on Public Procurement, Art. 3 General principles, (The Offi cial Gazette of Bosnia and Herzegovina, no. 39/14)
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suppliers, as they have “passed” the fi rst round of contract 
awarding. 

A transparent system has clear rules and mechanisms which 
ensure compliance with such rules. Observation of this principle 
should be ensured from the stage of announcing the public 
procurement to the completion of the contract awarding 
procedure. This request can stretch even further, to the stage 
of audit as well as contract fulfi lment. Therefore, archives should 
be accessible for inspection by public auditors and other parties, 
such as unsuccessful suppliers or prospective suppliers who 
had a legitimate interest in fi ling a complaint to the competent 
state authority, regardless of not participating in the public 
procurement procedure. 

Accountability and legality imply the obligation to observe and 
apply positive rules by persons who implement procurement on 
behalf of public authorities as contracting authorities, as well as 
negative consequences – sanctions taken against them. Liable 
persons are those who are obliged to implement all regulations 
of public procurement on behalf of the contracting authority. 

The Law on Public Procurement of Bosnia and Herzegovina 
ensures harmonised procedures and processes in the area of 
public procurement in Bosnia and Herzegovina, regulates all 
types of public procurement procedures, prescribes liabilities 
of contracting authorities for the implementation of the public 
procurement regime, introduces transparency in terms of the 
form and procedures of public procurement, promotes cost-
effective public procurement and economical public expenditure 
as one of the main principles, tightens the observance of 
legality, implements a unique regime of the authorities in charge 
of appeal and audit proceedings. The LPP has been modelled 
on the EU Directives on Public Procurement (four consolidated 
directives, out of which, two pertain to processes of contract 
awarding and the other two to appeal proceedings) and relevant 
decrees of the Court of Justice of the European Union. The fi nal 
result is that the LPP incorporates the provisions modelled on the 
acquis communautaire of the European Union. Besides the LPP, 
the legislation related to public procurement consists of bylaws 
which have been made on the basis of the LPP. The constituent 
part of the Law are two Annexes (Annex I, the list of works 
to which the Law on Public Procurement is applied and Annex 

An equal treatment of 
all subjects implies the 
absence of inappropriate 
limitations during the 
competition for a particular 
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II, the list of services related to public procurement procedures, 
part A, B and C). 

Along with the LPP, there are other laws which are applied in the 
fi eld of public procurement. These are substantive regulations, 
unlike the regulations from the fi eld of public procurement which 
are procedural. The conclusion is that, regardless of the type and 
scope of public procurement, a signifi cant number of legal acts 
and bylaws are applied during all stages of the implementation 
of the procedure. Regarding the appeal proceedings in litigation, 
an exclusive jurisdiction of the Court of Bosnia and Herzegovina 
is prescribed. In the fi rst instance cases, a special administrative 
authority – Offi ce of Appeals acts, whereas the function of the 
advisory body on public procurement belongs to the Public 
Procurement Agency (Chapter VI of the LPP – Institutions for 
monitoring the implementation of the law).      

2. PUBLIC PROCUREMENT PROCEDURE
Pursuant to the LPP, a contract of public procurement of 
commodities is defi ned as a contract in writing which is concluded 
in order to obtain fi nancial benefi ts and it pertains to the 
purchase, lease, loan or hire purchase, with or without the option 
to buy the commodities, including the necessary preparation of 
the construction and installation site. Commodities are defi ned 
as: raw materials, products, equipment and other products of all 
shapes and sizes. Along with the services listed in Annex II, part 
C of the LPP, there are other public procurement contracts which 
are not a subject of the LPP. 

Contracting authorities are not obliged to adhere to the provisions 
of the LPP during the conclusion of the following procurement 
contracts: 

1) a public procurement contract which has been proclaimed as 
a state secret by the laws in Bosnia and Herzegovina;

2) a public procurement contract whose implementation 
requires special measures of security, pursuant to the laws 
in Bosnia and Herzegovina;

3) a contract which is awarded in accordance with an 
international agreement according to which a special 
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procedure of international, credit and donor arrangements 
is applied, or a public procurement contract concluded in 
accordance with the special rules defi ned by the international 
agreement made between Bosnia and Herzegovina and 
one or more countries on projects which shall be jointly 
completed or used by contractual parties, or on the 
basis of international agreements on stationing of troops 
which had been concluded by authorities in Bosnia and 
Herzegovina;  

4) a public procurement contract of natural and legal 
monopolies, which can also include the supply of water, 
electricity, gas, heating and other services, until a relevant 
market for competition is created; 

5) a sales contract or a lease agreement of existing buildings, 
other immovable property, land or rights which arise from 
them, by any funds, with an obligation of a contracting 
authority to ensure transparency of such a procedure, given 
that the procurement of fi nancial services for the purchase 
or lease of existing buildings, other immovable property, 
land or rights which arise from them, either simultaneously, 
before or after the conclusion of a sales contract or lease 
agreement, is subject to the implementation of one of the 
procedures prescribed by the LPP; 

6) a contract whose object are the services listed in Annex II, 
Part C of the LPP; and

7) concession agreements which are awarded pursuant to the 
laws on concession in Bosnia and Herzegovina.

Pursuant to Article 13 of the LPP, a contracting authority is obliged 
to appoint a Procurement Commission in order to implement an 
open procedure, a restricted procedure, a negotiated procedure 
with or without a publication of a procurement notice, a conceptual 
design competition, a competitive dialogue and a competitive 
request to submit tenders. The establishment and work of the 
Procurement Commission is regulated by a bylaw passed by the 
Council of Ministers of Bosnia and Herzegovina.    

The Commission acts on behalf of the contracting authority, 
within the framework of the granted authorisation, and once 
the procedure is completed, it gives its recommendation to the 
contracting authority, along with the report on the work and 
reasons for giving such a recommendation. The fi nal decision 
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on contract awarding is made by the contracting authority, 
which is held liable for public procurement. The contracting 
authority can either accept or decline the recommendation of 
the Procurement Commission, if there are objective reasons for 
it. If the contracting authority does not accept the Commission’s 
recommendation, it is obliged to draft a document which will list 
and elaborate the reasons for not accepting the Commission’s 
recommendation.

The contracting authority applies the following for awarding a 
public procurement contract:

1) an open or restricted procedure, as the main and regular 
procedures;

2) a negotiated procedure with or without a publication of a 
procurement notice, and

3) a competitive dialogue which can be applied as an exception 
only if the requirements prescribed by the LPP for it have 
been met.

A contracting authority can award a contract after the conceptual 
design competition for the operations of spatial planning, 
architecture, construction, data processing, drafting of a plan or 
design.

An open procedure is a procedure in which every interested 
supplier can submit a tender. An open procedure is always 
initiated by a publication of a procurement notice, by which 
prospective suppliers are notifi ed that a contracting authority 
has intentions of contract awarding by an open procedure, 
and hence, they are invited to submit a request for the tender 
documents in order to meet the requirements to submit a tender. 
Publication of a procurement notice is a legal invitation to submit 
tenders – whereas prospective suppliers submit a tender and 
they have an attribute of an offeror, and a contracting authority 
has an attribute of an offeree. An open procedure does not 
imply that every prospective supplier is allowed to compete for 
being awarded the contract. It is a procedure for which every 
interested supplier can apply. An open procedure is entirely open 
for a competition among prospective suppliers providing that 
they meet the selection criteria.

An open procedure is a 
procedure in which every 
interested supplier can 
submit a tender.
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A restricted procedure is a procedure in which a business subject 
can request participation and in which, after the qualifi cation is 
completed, a contracting authority invites all qualifi ed candidates 
to submit their tenders (Art.2 of the LPP). 

A negotiated procedure is a procedure in which a contracting 
authority negotiates the contract’s terms and conditions with one 
or more invited suppliers. It can be conducted with or without a 
prior publication of a procurement notice (Art. 2 of the LPP). The 
contract of public procurement of commodities, services or works 
can be awarded in a negotiated procedure with a publication of 
a procurement notice:

1) if in an open or restricted procedure or a procedure of a 
competitive dialogue, a contracting authority receives all 
tenders which do not meet the qualifi cation requirements, 
and the main requirements for contract awarding have not 
been signifi cantly changed, then the contracting authority 
is not obliged to announce the procurement notice once 
again, providing that it invites all suppliers, i.e. candidates 
to eliminate defects in their tenders, and make their tenders 
acceptable;

2) in exceptional cases, when due to the nature of commodities, 
services or works or due to the risks related to the performance 
of the procurement obligation, it is not possible to determine 
the total price. 

A contract of public procurement of services can be concluded 
by a negotiated procedure, with a publication of notice if the 
object of procurement are intellectual services, such as a design 
service, and services listed in Annex II, Part A of the LPP whose 
description of procurement object cannot be precisely determined 
and therefore, a contract cannot be concluded by a selection of 
the most favourable tender in an open or restricted procurement 
procedure.  

A contract of public procurement of works can be concluded by 
a negotiated procedure with an announcement of a procurement 
notice if the procurement object includes works which are 
performed exclusively for research, test and developmental 
purposes rather than for gaining profi t or reimbursing research 
and development expenses.

A restricted procedure 
is a procedure in which 
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which, after the qualifi cation 
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A contracting authority can exceptionally award a procurement 
contract through a negotiated procedure without a publication of 
procurement notice in the following cases:

1) when none of the tenders or none of the acceptable tenders 
have been delivered by an open or restricted procedure, 
and when contract requirements had not been signifi cantly 
changed in comparison with the requirements from the 
previous procedure; 

2) when none of the requests to participate in a restricted 
procedure have been delivered or none of the qualifi ed 
candidates have requested to participate in a restricted 
procedure, and when contract requirements have not been 
signifi cantly changed in comparison with the requirements 
from the previous procedure;

3) when, due to fundamental, verifi able technical or artistic 
reasons, or due to the reasons of protection of exclusive 
rights, a contract can be awarded only to a specifi c supplier;

4) when, exceptionally, due to verifi able reasons of extreme 
urgency, caused by events that the contracting authority 
could not have predicted, the minimum deadlines for the 
open, restricted or negotiated procedure with a publication 
of notice set by the LPP cannot be met. The circumstances 
by which the extreme urgency is justifi ed must by no means 
be related to the contracting authority. 

A competitive dialogue is a procedure in which every interested 
business subject can request to participate in the procedure, 
wherein a contracting authority leads a dialogue with the 
participants invited to that procedure in order to develop one or 
more adequate resolutions which could meet the requirements, 
and based on which the selected suppliers have been invited to 
submit tenders (Art. 2 of the LPP).

Contract awarding should be conducted observing the rules 
prescribed by the provisions of the Law on Public Procurement, 
but fi rst of all observing the basic principles of public procurement. 
Both procedural rules and substantive legal regulations can be 
applied. The application of substantive regulations is possible 
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during the preparation of tender documents such as: defi ning 
technical specifi cations and determining particular selection 
criteria. Which substantive regulations including lex specialis will 
be applied depends on the object of public procurement.

A public procurement contract can be awarded through a 
framework agreement. A framework agreement can be concluded 
after the conduct of an open, restricted, negotiated procedure 
with a publication of a procurement notice and a competitive 
request to submit tenders. Exceptionally, a framework agreement 
can be concluded after the negotiated procedure without a 
publication of a procurement notice once an open or restricted 
procedure has been annulled due to none of the tenders or none 
of the accepted tenders having been received. One or more 
suppliers with whom a framework agreement will be concluded 
are selected in accordance with the criteria of contract awarding 
prescribed by the LPP. Once a framework agreement has been 
concluded, its provisions cannot be changed. It cannot last 
longer than four years, unless there are justifi ed reasons for it, 
especially in relation to the procurement object of the framework 
agreement. A framework agreement is concluded with more than 
one supplier of the same procurement object, and the number 
of suppliers with whom a framework agreement is concluded 
cannot be lower than three, providing that there are a suffi cient 
number of suppliers. A framework agreement can be concluded 
with two suppliers in a case of a repeated procedure due to an 
insuffi cient number of the received tenders.

The creation of technical specifi cations is the fi rst stage of 
public procurement. Quantitative and qualitative elements of 
the procurement object are determined by it and the basics for 
determining the selection criteria and the criteria of contract 
awarding are set by it. In an open procedure, a contracting 
authority is obliged to: 

1) prepare the tender documents;
2) publish a public procurement notice;
3) make the tender documents available to business subjects;
4) conduct a public opening of tenders received in a timely 

manner;
5) conduct a review of suppliers’ qualifi cations according to the 

requirements for participation in the tender documents and 
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evaluate the tenders according to the criteria of contract 
awarding;

6) notify the suppliers of the outcome of the public procurement 
procedure;

7) offer a contract to the most successful supplier;
8) publish a notice and submit a report to the Agency.

In the invitation to deliver the tenders through a competitive 
dialogue and/or in the descriptive documents, a contracting 
authority is obliged to list the needs and requirements related 
to the object of procurement. An invitation to participate as a 
supplier in the procedure of a competitive dialogue is sent to the 
candidates who, on the basis of the publication, have submitted 
their requests to participate on time, and who, in accordance 
with this law, have proven their capacity. A contracting authority 
keeps a record of the evaluation of the candidate’s capacity, with 
all the circumstances relevant for the assessment of the request 
to participate. The log must be generated in such a way that 
it allows candidates to view a part of the log which pertains to 
their request to participate. A contracting authority is obliged to 
send a decision on inadmissibility to participate to the candidates 
who will not be invited to participate in the competitive dialogue 
at the latest seven days from the day the decision was passed. 
The decision on inadmissibility to participate must contain the 
reasons of inadmissibility.

By determining technical specifi cations, a contracting authority 
defi nes an appropriate level of the procurement object’s quality, 
especially the features, functional characteristics, special 
technical characteristics, etc, in order to achieve an economically 
most favourable tender. Technical specifi cations are an important 
part of the tender documentation and they must observe the 
principles of equal treatment and non-discrimination. Technical 
specifi cations must be set objectively in regard to every 
prospective supplier so as not to favour nor put at disadvantage 
any of the prospective suppliers. The law forbids an invitation for 
the goods of a specifi c make or sources of supply, or a particular 
procedure, trade marks, patents, types or specifi c origin or 
production, for the purpose of favouring or eliminating particular 
suppliers, products or methods. 
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In every public procurement procedure, a contracting authority 
assesses and inspects whether a candidate or a supplier is 
competent, reliable and capable to fulfi l the contract. The 
assessment and inspection are conducted in accordance with 
the minimum qualifi cation requirements which must be met 
by candidates and suppliers, which are specifi ed in the tender 
documents. A contracting authority examines and assesses 
whether a candidate/supplier is reliable and capable to fulfi l 
the contract, in accordance with the requirements specifi ed in 
the tender documents. In the tender documents, a contracting 
authority defi nes qualifi cation requirements in such a manner 
to determine minimum qualifi cation requirements of candidates/
suppliers in terms of their personal capacities, economic and 
fi nancial status, and their technical and/or professional abilities. 
Minimum qualifi cation requirements which a contracting authority 
specifi es for candidates/suppliers, as well as the documents 
which are necessary for their verifi cation must be proportional 
to the public procurement object and in accordance with it. The 
set requirements must not be restrictive for competition and 
they must be clear and precise. A contracting authority requests 
that candidates/suppliers only submit the evidence necessary to 
determine whether they meet the qualifi cation requirements set 
by the contracting authority.  

According to the current regulations in Bosnia and Herzegovina, 
a contracting authority is obliged to reject a request to participate 
in the public procurement procedure or reject a tender if a 
candidate/supplier has bribed or is ready to bribe a current or 
former contracting authority’s employee by cash or any non-
monetary means, with the goal to affect the operations, decision 
or the course of public procurement procedure. A contracting 
authority shall inform the supplier and the Agency of rejecting 
such a request or tender in writing, including the reasons for 
rejecting it. Along with the tender, every candidate/supplier is 
obliged to submit a written statement declaring that he/she had 
not bribed anyone nor had participated in any activities whose 
goal is corruption in that public procurement. If a request or a 
tender which a contracting authority receives  during the public 
procurement procedure causes or might cause a confl ict of 
interest according to the current regulations of confl ict of interest 
in Bosnia and Herzegovina, the contracting authority is obliged to 
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act in accordance with the regulations in Bosnia and Herzegovina. 
A contracting authority must not conclude public procurement 
contracts with a business subject, if the head of the contracting 
authority or a member of its administrative or supervisory board 
performs the following activities simultaneously:   

1) managerial activities in that business subject or
2) is the owner of a stake, shares or other rights based on which 

he/she participates with more than 20% in the management, 
i.e. in the capital of that business subject.

During the preparation of the tender documentation, a contracting 
authority must observe the principles of equal treatment and 
non-discrimination of suppliers. A contracting authority must not 
follow the advice of any person who can have a direct or indirect 
interest in the outcome of the contract awarding procedure, if 
it is probable that it might affect the real competition for the 
contract concerned.

Technical specifi cations must enable an equal and non-
discriminatory access to compete to all candidates/suppliers. 
Whenever possible, technical specifi cations will include the 
accessibility criteria for the disabled, or the criterion of a design 
for all users. 

Interested suppliers can request explanations of the tender 
documentation by a contracting authority, in a timely manner, 
which is at the latest ten days prior to the expiration of the 
deadline to submit the requests to participate or to submit 
tenders. 

3. CONTRACT AWARDING CRITERIA
Contract awarding criteria are defi ned by Article 44 of the LPP. 
A contracting authority awards contracts on the basis of one of 
the following:

1) economically most favourable tender and
2) the lowest price.
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A contracting authority is obliged to elaborate on the criteria of the 
economically most favourable tender by defi ning and elaborating 
in detail on sub-criteria for the assessment, in accordance with 
the nature and purpose of the particular procurement object. 
Sub-criteria can be:

1) the quality of the object of procurement,
2) the price,
3) the technical capacity of the object of procurement,
4) functional and ecological characteristics,
5) operational costs,
6) cost-effectiveness,
7) after-sales service and technical assistance,
8) delivery date or implementation deadline, etc, 

along with an obligation to determine the precise methodology of 
assessment of every sub-criterion in the tender documentation. 
The same resolution that the qualifi cation requirements of 
suppliers from the law cannot be sub-criteria for the assessment 
of tenders has been retained.

A contracting authority assesses the tenders submitted by qualifi ed 
suppliers by applying the criterion for contract awarding specifi ed 
in the tender documentation. If a contracting authority assesses 
that the offered price is unnaturally low, it shall request that the 
supplier explain the offered price in writing. If the supplier does 
not provide a justifi ed explanation to the contracting authority, 
which could, inter alia, include the comparison to other prices 
at the market, then the contracting authority shall reject such a 
tender.

The public procurement procedure can be terminated by:

1) concluding a public procurement contract or a framework 
agreement or

2) annulling the public procurement procedure.

A contracting authority is obliged to annul the public procurement 
procedure in a case when:

1) none of the tenders have been submitted by the specifi ed 
deadline;
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2) no requests to participate in a restricted procedure, negotiated 
procedure with or without a publication of a procurement 
notice  or in a competitive dialogue have been submitted;

3) a number of tenders specifi ed by the law has not been 
submitted, if the conclusion of a framework agreement had 
been prescribed;

4) none of the received tenders are acceptable;
5) prices of all acceptable tenders have been higher than the 

funding secured for the procurement.

A contracting authority can cancel a public procurement procedure 
only due to verifi ed reasons which might be out of the control 
of the contracting authority and which could not have been 
predicted at the time of the initiation of a public procurement 
procedure.

In this stage, the public procurement procedure is completed 
by passing a contracting authority’s decision and concluding a 
contract. A public procurement contract is concluded in accordance 
with the laws on obligations in Bosnia and Herzegovina.

4. APPEAL AND REVIEW PROCEEDINGS 
    AND PROCEDURES

In the regime of public procurement law, appeal proceedings 
have a lot of specifi c characteristics. It mainly concerns the 
application of administrative procedure rules, as well as a special 
legal regime in which a special administrative authority resolves 
appeals fi led with regard to contract awarding. This authority 
is the Procurement Review Body (hereinafter: PRB) which 
was formed as a state administrative authority in Bosnia and 
Herzegovina, i.e. an administrative organisation with a status of 
a legal entity.

The PRB has seven members, six from the constituent peoples 
of BiH and one from Others, wherein two members are from 
the Republic of Srpska, four from the Federation of Bosnia 
and Herzegovina, and one member from Others is selected 
alternatively from one or the other entity. Three members of 
the PRB, among which a representative is selected, must have 
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a university degree in law and must have passed the bar exam. 
Other three members of the PRB are experts with a university 
degree in the fi eld of performing works, public procurement, 
transport or strategic management. The PRB has two branches 
in Banja Luka and Mostar. The branches do not have the status 
of legal entities. The PRB head offi ce in Sarajevo is authorised 
to pass decisions on appeals with the procurement value higher 
than 800,000 BAM, as well as all procurement procedures of 
the institutions of Bosnia and Herzegovina and of Brčko District, 
and of other contracting authorities of Bosnia and Herzegovina 
and Brčko District. PRB branches in Banja Luka and Mostar are 
authorised to pass decisions on appeals with the procurement 
value of up to 800,000 BAM. A branch’s authority is determined 
based on the entity in which a contracting authority has its 
seat. The PRB resolves the appeals in the public procurement 
procedures. When performing their duties, PBR members are 
independent, equal and solely bound to the Constitution of 
BiH and the laws of Bosnia and Herzegovina. PBR members 
are appointed by the Parliamentary Assembly of Bosnia and 
Herzegovina. 

Parties in the procedure of legal protection are:

1) the appellant;
2) the contracting authority and the selected suppliers, while
3) the attribute of a party can be given to other business 

subjects who have a legal interest in the public procurement 
procedure.

Upon an appeal, the PRB informs all the participants in a public 
procurement procedure of the conduct of the procedure. An 
appeal is made to a contracting authority directly in a written 
form, electronically if the electronic asset is defi ned as a means 
of communication in the tender documentation or by registered 
mail. In the procedure of legal protection, the PRB can:

1) suspend the procedure upon an appeal due to a withdrawal 
of the appeal;

2) dismiss an appeal by a conclusion due to lack of jurisdiction, 
inadmissibility, irregularities, late submission or due to an 
appeal being submitted by a person with no capacity to sue;

3) deny an appeal due to groundlessness;
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4) annul a decision, procedure or action in the section where 
the law or bylaws have been violated;

5) pass a decision on the request by a contracting authority to 
continue the public procurement procedure;

6) annul a public procurement contract or a framework 
agreement.

A contracting authority and participants in the procedure can 
initiate an administrative dispute against the decision of the 
PRB before the Court of Bosnia and Herzegovina within thirty 
days from the day the decision was received. An administrative 
dispute upon an appeal which has been made by parties involved 
in a public procurement procedure is conducted through an 
expedited procedure. 

The PRB is authorised to make a minor offence charge with a 
competent minor offences court when it determines that there 
have been violations of the public procurement procedure which 
represent a minor offence in terms of the provisions of this law. If 
there have not been any proceedings upon appeals, the Agency 
submits a minor offence charge with a competent minor offences 
court, once it has determined the violations of this law which are 
under its authority.
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1. COMMON LEGAL ELEMENTS OF SECURITIES

1.1. Defi nition of securities

Securities are a source of obligations based on unilateral 
declaration of will.601 From the issuer’s viewpoint, a security is a 
written document whereby the issuer binds himself to fulfi l the 
obligation written in the document to its lawful holder (Art. 234 
of the LoO). From the security holder’s viewpoint, a security can 
be defi ned as an instrument of a prescribed form which includes 
a written property right that its lawful holder can exercise toward 
the issuer.602

There are two types of subjective rights related to securities: the 
right to the security and the right under the security. Right to the 
security is the real right on the instrument itself in the physical 
sense, while the right under the security is the property right 
incorporated in the instrument.603 The right to the security and 
the right under the security are closely related, and transfer of 
the security implies the transfer of both.604

601 Trifković, et al. V. (2004), op.cit. p. 311
602 Jovanović, N. (2001), Emisija vrednosnih papira: pravna razmatranja, PS Grmeč [Issue of Securities: Legal Considerations, PS Grmeč], 

Privredni Pregled, Beograd, pp. 17-18
603 Trivun et al (2003), op. cit., p. 572
604 Trifković et al. (2004) op. cit., p. 314
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Vox emissa volat, littera scripta manet.

Th e spoken word disappears, but the 

written word remains. A written statement 

is better than a spoken statement. 
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The legal regime of securities is far stricter compared to that of 
contract law, which is refl ected in the strict form of issuing, taking 
actions, the narrow circle of objections, short deadlines for taking 
actions, the urgency of the proceedings and, in some cases, the 
mandatory participation of a state authority. This subject matter 
is generally regulated by imperative legal norms.605

The legal sources regulating this subject matter are numerous. 
The Law on Obligations (LoO) contains general (common) rules 
on securities (Art. 234-261), and those pertaining to documents of 
title (warehouse receipt, bill of lading, negotiable waybills) within 
individual contracts. Goods-related securities are regulated more 
specifi cally by special laws. The bill of exchange is regulated by 
the Law on Bills of Exchange (LoBoE)606, which is also the model 
law for some other securities, while a cheque is regulated by the 
Law on Cheques (LoCh)607. These two laws were passed based 
on the uniform rules contained in international conventions 
(three conventions in the fi eld of bill-of-exchange law of 1930, 
and three conventions on the cheque law of 1931). The Law 
on Out-of-Court Proceedings (LoOCP)608 includes rules on the 
instruments of annulment.

The Law on the Securities Market (LSM) regulates securities 
(shares, bonds, warrants, bank bills and commercial papers, 
treasury bills and certifi cates of deposit). According to the LSM, 
a security is a negotiable document in a dematerialised form: an 
electronic record issued in a series and granting rights toward 
the issuer, as well as allowing the transfer of those rights, in 
compliance with laws and decisions on issue (Art. 2 of the 
LSM). Securities issued in a series imply securities from a single 
issuer, issued simultaneously and granting identical rights (Art. 
6, Par. 5 of the LSM). In our country, the tasks of registering, 
recording and maintaining data on these securities, as well as 
the tasks related to their transfer are performed by the Registry 
of Securities (Art. 2 of LoSR). The Securities Commission is an 
independent specialised institution of FBiH which ensures the 

605 Ibid., p. 311
606 The Law on Bills of Exchange (The Offi cial Gazette of FB&H, No. 32/00 and 28/03)
607 The Law on Cheques (The Offi cial Gazette of FB&H, No. 32/00)
608 The Law on Out-of-Court Proceedings (Offi cial Gazette of FB&H, No. 2/98, 39/04 and 73/05)

Right to the security is the 
real right on the instrument 
itself in the physical sense, 
while the right under the 
security is the property 
right incorporated in the 
instrument.
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implementation and oversees the enforcement of laws and other 
regulations pertaining to the issuance and trading of securities  
(Art. 2 and 11 of LoSC). Special provisions on shares can also be 
found in the Law on Business Entities (LBE).

The economic and legal signifi cance of securities is paramount. 
Depending on the type, securities can serve as instruments 
of: payment, long-term lending, short-term lending, capital 
accumulation, transfer of goods and a guarantee.609

The essential elements, i.e. mandatory parts of securities, defi ned 
by the law (Art. 235 of the LoO) are:

1) designation of the type of security;
2) company name and domicile / name and residence of the 

issuer;
3) company name or name of the person the security is made 

out to / according to whose order the security is made out / 
designation to the bearer;

4) accurately defi ned issuer’s obligation arising from the 
security;

5) place and date of the issue, and the serial number*;
6) signature / facsimile of the issuer’s signature*;

(*when a security is issued in a series).

Separate laws regulate other constituent parts that are essential 
as well. A document that does not include some of the essential 
elements is not valid as a security.

1.2. Types of securities

In terms of their characteristics and specifi c features, securities 
can be classifi ed according to various criteria.610

Depending on the content of the incorporated rights, securities 
are classifi ed into:

609 Trifković et al. (2004) op. cit., p. 315
610 Ibid., pp. 320-324. 
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1) corporate securities (equity securities or personal-right 
securities) – they include the right to membership in a 
company of a joint-stock type, grant the right to participate 
in the company’s property interests and, as a rule, to 
participation in management (e.g. share);

2)  real-right securities – they include a real right, which can 
be exercised only based on the security (e.g. warehouse 
receipt);

3)  obligation securities – these include a claim (e.g. bill of 
exchange).

Depending on the manner in which the right holder is designated 
on the security, securities can be:

1) bearer securities – creditor is any holder in good faith (e.g. 
bearer cheque);

2) securities (payable) to a named person – the creditor is 
named (e.g. share);

3) securities to order - creditor is the person named in the 
security and any other person ordered by the named person 
(e.g. bill of exchange).

Depending on their maturity, securities are classifi ed into:

1) term securities – term for maturity is accurately defi ned and 
written on the security (e.g. a bill of exchange payable at a 
fi xed period after the date of issue);

2) sight securities (a vista) – the debtor is bound to fulfi l the 
obligation as soon as the creditor submits the security (e.g. 
cheque);

3) securities without a defi ned maturity – securities with no 
maturity date written (e.g. share).

Depending on the object of obligation, securities are classifi ed 
into:

1) commodity papers (negotiable documents of title) – the 
subject of obligation is a commodity (e.g. negotiable waybill);

2) fi nancial securities – the subject of obligation is money (e.g. 
bill of exchange).
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Depending on the issuer, securities are classifi ed into:

1) public-law securities (securities with public trust) – issued by 
a state, entity, canton, city or municipality (e.g. state bond);

2) private-law securities – issued by business entities, banks, 
and other fi nancial institutions (e.g. share).

Depending on the income they bring to the holder, the following 
securities can be distinguished:

1) fi xed-income securities (e.g. bond);
2) variable-income securities (e.g. share);
3) securities without income (e.g. cheque).

Depending on their relation to the underlying business, securities 
are classifi ed into:

1) abstract securities – the basis of obligation cannot be seen, 
and the security will be valid although the underlying business 
has fl aws (e.g. cheque);

2) causal securities – the economic and legal purpose of issue 
can be observed, and the request to fulfi l the obligation 
arising from the security is justifi ed only if the underlying 
business is legally worthy (e.g. warehouse receipt).

Depending on the manner and scope of issue, securities are 
classifi ed into:

1) individual securities – issued individually for each case (e.g. 
bill of exchange);

2) mass securities – issued in series, in a number of copies, 
in the same form (e.g. share). Trading effects are mass 
securities with a market or stock exchange price, and are 
negotiable (e.g. share).

Traditional securities are those based on which one can request 
the delivery of items (e.g. warehouse receipt), while disposition 
securities are those with which one can dispose of items.

According to the Law on the Securities Market, securities include 
short and long term securities issued in a series. Short-term 
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securities are those with a one-year maturity period, such as 
warrants, bank bills, commercial papers, treasury bills and 
certifi cates of deposit. Long-term securities include shares and 
bonds. The LSM prescribes that securities are registered to a 
name (Art. 6 of the LSM).

2. BONDS

2.1. Defi nition and legal characteristics

A bond is a debt security that gives the holder the right to collect 
the nominal amount (principal amount) and the interest or any 
other income that may be generated pursuant to the law and 
the decision on bond issue (Art. 2 of the LSM). In other words, 
a bond is a security whereby the issuer unconditionally commits 
themselves to the holder to pay the par value (principal) with a 
fi xed or variable interest, and sometimes even a given amount of 
a share in profi t, upon maturity. It is a security that incorporates 
the obligation right to a given monetary claim. The obligation 
relationship is of a long-term and lending character. From the 
viewpoint of its economic function, a bond is an instrument of 
long-term lending and capital mobilisation611. In our country, 
bonds are issued in a dematerialised form, as electronic records.

The legal characteristics of bonds result from their conceptual 
defi nition and economic function. Issuers of securities, thus 
issuers of bonds as well, include legal persons, the Federation, 
cantons, cities and municipalities in the Federation, as well as 
other levels of governance in Bosnia and Herzegovina (Art. 22 of 
the LSM). A bond is a long-term (the term of maturity is usually 
between fi ve and thirty years) debt and credit security. It is a 
fi nancial security that generates income in the form of interest, 
fi xed or variable, and sometimes a share in profi t as well. It is 
a trading effect, and is negotiable and fungible. Dematerialised 
securities can only be registered, since otherwise it would not 

611 Trifković et al. (2004) op. cit., pp. 395-396.

A bond is a debt security 
that gives the holder the 
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law and the decision on 
bond issue. 
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be possible to identify the holder.612 The essential elements of a 
bond are defi ned by the Law on the Securities Market (Art. 8 of 
the LSM). 

The issue and trade of bonds are performed in the same way 
described in the section on the issue and trade of shares 
(pursuant to the LSM provisions). It should be added that the 
issue of bonds may not be restricted to the current owners of 
securities of the same issuer, nor to persons linked to the issuer 
(Art. 24 of the LSM).

The usual clauses on the rights of the issuer and bond holder in 
comparative legal systems include:

1) guarantee clause – includes the guarantee by another legal 
person (e.g. a bank) that the bond issuer will pay all (full) or 
part of the (partial) obligations under the bond;

2) conversion clause – provides the possibility, for the holder, 
to convert his bond with the issuer for other securities (e.g. 
shares, new bonds), money or actual goods;

3) redemption clause – gives the right to the issuer to redeem 
the bonds by paying out the debt before the set maturity;

4) guarantee of non-redemption clause – the issuer guarantees 
to the bond holder that the bond will not be redeemed in a 
given time period (e.g. fi ve years);

5) refi nancing (refunding) clause – the issuer is entitled to 
redeem the existing bonds through the issue of new bonds; 
and

6) sinking fund clause – the issuer is bound to withdraw a 
certain number of bonds sequentially through payouts over 
set time periods.613

612 Vilogorac, E. and Dizdar, M. (2000) op. cit., p. 308.
613 Trifković et al. (2004) op. cit., pp. 399-400.
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2.2. Types of bonds

1) Bonds are classifi ed according to various criteria.614 Depending 
on the issuer’s position, there are:

1) state, government and municipal bonds – bonds with 
a public trust. The purpose of issuing these bonds is to 
fi nance infrastructure development projects of a public 
character or to cover budget defi cits (e.g. state bonds, 
bonds issued by various forms of state organisation, 
state institutions and public enterprises); and

2) corporate bonds – bonds issued by a corporation.

2) A maturity period is the period of time over which a bond 
(loan) is fully paid up. Our law defi nes bonds as long-term 
securities with a maturity period over one year. (Art. 6 of 
the LSM). The importance of differentiating bonds according 
to this criterion refl ects upon the type and scope of a 
guarantee, the method of amortisation and the interest rate. 
Risk is generally lower in short-term bonds, as loan payment 
is faster, which affects the determination of guarantees and 
interest rates. There are also bonds without a fi xed maturity 
date, which are similar to shares.

3) Depending on the form of amortisation, distinctions are 
made between bonds that can be amortised:

1) at once – at maturity the entire amount of par value with 
the interest is paid out, or the interest has already been 
partially paid out;

2) gradually – according to the amortisation schedule, so 
that annuities are paid out over given periods; and

3) perpetual bonds – where only the interest, and not the 
principal is paid out, and there is no debt amortisation.

614 Ibid., pp. 403-408
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4) Depending on the degree of guarantee, there are:

1) debenture bonds (unsecured bonds) – bonds with no 
special guarantee, whereby the issuer guarantees with 
their entire assets, rather than part;

2) mortgage bonds – bonds backed by mortgages over real 
estate; 

3) secured bonds – bonds backed by collateral in the form 
of movable property including securities; and

4) guaranteed bonds – where the security is provided by a 
third person (e.g. bank) for the issuer.

5) Depending on the income they bring, bonds are classifi ed 
into: fi xed rate bonds, fl oating rate bonds, indexed bonds 
(where the interest rate depends on an index), non-
interest-bearing or discount bonds (sold at a discount), and 
participating bonds (which yield interest and participation 
in the issuer’s profi t). Floating rate bonds can be classifi ed 
further according to the way in which the interest rate is 
determined.

6) Depending on the terms of payment, there are bonds with 
semi-annual and annual interest payments.

7) Depending on the exchange possibilities, bonds can be:

1) convertible bonds – allow exchange for other bonds, 
shares, currencies or real property;

2) non-convertible bonds - the issuer prevents conversion;
3) bonds with limited conversion – the issuer has limited 

conversion to ordinary shares and other bonds;
4) bonds with a warrant – include the option which entitles 

the holder to a later purchase of another security of the 
issuer at a fi xed price.

8) Depending on the currency of denomination, one can 
distinguish between local-currency bonds, foreign-currency 
bonds, and bonds denominated in two different currencies.
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9) Depending on the territory, bonds are classifi ed into:

1) domestic bonds – traded within a single country, with 
both the buyer and issuer local persons, and

2) foreign bonds – traded in the international market, the 
buyer and issuer being from different countries.

3. OTHER TYPES OF SECURITIES
The Law on the Securities Market defi nes a bank bill as a short-
term debt security issued to collect fi nancial means, which obliges 
the issuer to pay its legal holder a certain amount of money 
with interest within the maturity period. Bank bills can be issued 
by banks and other fi nancial institutions (Art. 7 of the LSM). 
Therefore, a bank bill, unlike bonds and commercial papers, can 
be issued by central banks (e.g. the Central Bank of Bosnia and 
Herzegovina), business banks and fi nancial organisations of all 
types. 

A bank bill is a fi nancial document issued to meet a short-term 
obligation. All obligations from a bank bill, amounts paid in and 
amounts paid out, are fulfi lled in cash. It is a security which 
brings its holder an income in the form of interest with a fi xed 
or variable interest rate. A bank bill is a market effect which is 
issued in series and has its market price. As any trading effect, 
it is negotiable and fungible. The procedure of issuance of bank 
bills is regulated by the Law on the Securities Market, as any 
other securities contained in this law.615

Commercial papers are short-term debt securities which are 
issued in order to collect fi nancial means and which grant 
their legal holders the right to be paid by the issuer a certain 
amount with interest within the maturity period. Unlike bank bills 
which can be issued by banks and other fi nancial organisations, 
commercial papers can also be issued by other legal entities, in 
accordance with the law (Art. 7 of the LSM). 

615 See: Art. 25-66 of the LSM
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A commercial paper is therefore a written document issued to 
a name, by which its issuer (any legal entity) is unconditionally 
obliged to pay its holder the nominal value of the security with 
interest within the maturity period which can be up to a year. 
An economic function of a commercial paper is a short-term 
collection of fi nancial capital. It is a security of exclusively business 
subjects (traders) which is convenient particularly for those 
subjects whose nature of activity contains periodical oscillations 
in business operations (construction industry, agriculture). 

A commercial paper is exclusively a security of traders, so it 
can be issued by trading companies, as well as other by legal 
entities. It is a short-term security with the income in the form of 
interest. A commercial paper is a trading effect which is issued 
in series and has its market price. Like any other trading effect, 
a commercial paper is a negotiable and fungible security. The 
procedure of issuance of commercial papers is also regulated by 
the Law on the Securities Market. 

A treasury bill (T-bill) is a short-term debt security which can be 
issued by the Federation of Bosnia and Herzegovina, a canton, 
city or municipality in the Federation, as well as any other level 
of government in Bosnia and Herzegovina, if that is prescribed by 
their regulations, which grants its legal holder the right to be paid 
by the issuer a certain amount of money with interest within the 
maturity period (Art. 7 of the LSM). The procedure of issuance 
of treasury bills is regulated by the Law on the Securities Market. 

Pursuant to the Law on the Securities Market, a certifi cate of 
deposit (CD) is a short-term debt security which obliges the issuer 
to pay its legal holder the deposited amount with corresponding 
interest within the maturity period. The law prescribes that 
certifi cates of deposit can be issued by banks and other fi nancial 
organisations (Art. 7 of the LSM). 

A certifi cate of deposit is issued based on a concluded cash 
deposit agreement (Art. 1035-1042 of the LoO). A certifi cate of 
deposit is issued by a bank or other fi nancial organisation A CD 
is a security which brings its holder an income in the form of 
interest with a fi xed or variable interest rate. The cash deposit 
based on which a certifi cate deposit is issued is in the possession 
of the issuer (depository). A CD is a trading effect which is issued 

A treasury bill (T-bill) is 
a short-term debt security 
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the Federation of Bosnia 
and Herzegovina, a canton, 
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in series and has its market value. It is negotiable and fungible. 
The certifi cate is issued to a name. The procedure of issuance of 
CDs is regulated by the Law on the Securities Market. 

Commodity papers include the securities which incorporate the 
right to be in possession of goods that are listed in the document. 
The document contains the debtor’s obligation to hand the goods 
to the authorised holder of the commodity paper. Commodity 
papers include the following: bill of lading, negotiable rail waybill, 
negotiable road waybill, negotiable air waybill, negotiable 
combined transport waybill, and a warehouse receipt. 

4. BILL OF EXCHANGE

4.1. Concept and elements of a bill of exchange

A bill of exchange is a security whereby one person (drawer of 
a bill) gives an unconditional promise that they will pay a given 
amount of money, or whereby they give an unconditional order 
to a second person (drawee) to pay a certain sum of money 
either to, or to the order of, the person specifi ed on the bill 
(payee).616 In BiH, the bill of exchange is regulated by entity laws 
on bill of exchange which contain almost identical provisions.

Depending on who will pay the bill’s sum there are two basic 
types of bills of exchange:

1) promissory note, whereby the issuer (promissor) 
unconditionally promises to pay the bill’s sum to the person 
specifi ed on the bill (promisee or payee), and

2) “drawn” bill of exchange or draft (henceforward: bill of 
exchange), whereby the issuer gives an unconditional order 
to another person to pay the bill’s sum to the person specifi ed 
on the bill, or to its order, to a third person.617

616 Trifković et al. (2004) op cit., p. 331
617 Ibid., p. 331
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With respect to the economic functions of a bill of exchange, one 
can single out its functions as an instrument to secure payments, 
means of payment, and means of lending. Presently, banks often 
use a bill of exchange as a means to secure the return of a loan, 
whereby the loan a benefi ciary submits to a bank entails the 
debtor drawing a bill of exchange on himself. A bill of exchange 
can also serve as a means of lending, when the determination 
of the term of maturity allows for the delayed collection of a 
claim.618 

There are different theories on the time when individual elements 
should be included in a document for it to have the character of 
a bill of exchange. According to an older theory, the theory of 
unique action, all the elements must be included at the moment 
of the bill’s creation, i.e. simultaneously, in a single handwriting 
and in ink. Since such an understanding did not suit the needs 
of modern trading, a modern theory of bills of exchange was 
developed, omission theory, which allows for the successive 
complementation of a bill of exchange with elements that the 
issuer omitted when fi rst issuing it. In doing so, all the elements 
of the bill of exchange required by law have to be entered in the 
instrument at the moment of its submission for payment, and 
there is a legal assumption that the issuer has authorised each 
holder of the bill of exchange in good faith to enter the missing 
essential elements in the document.619

The essential elements of a bill of exchange (Art. 3 of Law on Bill 
of Exchange - LoBoE) are:

1) designation that it is a bill of exchange,
2) unconditional order to pay a specifi ed sum of money,
3) drawer’s signature,
4) drawee’s name,
5) payee’s name,
6) place of issue,
7) place of payment,
8) date of issue, and
9) designation of maturity (Example 1).

618 Hadžiahmetović, J. (2002), Mjenica u platnom prometu [Bill of Exchange in Payment Operations], Revicon, Sarajevo, pp. 28-29
619 Trifković et al. (2004) op.cit., p. 333
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The essential elements of a promissory note are the same, except 
that there is no drawee (Art. 106 of the LoBoE) 

The essential elements can be classifi ed into those that have to 
be explicitly specifi ed and existent at the moment of the draft 
presentment for payment, and those that can be assumed although 
not explicitly specifi ed on the bill of exchange, i.e. the assumed 
essential elements.620 In the case of a bill of exchange, these 
include the place of issue, the place of payment and maturity.

The expression “bill of exchange” must be included in the text 
(not as a title, in order to avoid forgery) in the language in which 
the bill of exchange is issued at the moment of issuance. If not, 
it could be an ordinary civil-law obligation, rather than a bill of 
exchange. In practice, the most frequently used is a blank form, 
which is issued by the state or an authorized organization, where 
the term ‘bill of exchange’ is already printed (Example 1).621

Example 1: Essential elements of a draft note

Source:  Trivun, V., Silajdžić, V., Mahmutćehajić, F. and Grbo, Z. (2003), Praktikum poslovnog prava, drugo izmijenjeno 
i dopunjeno izdanje [Business Law Practicum, 2nd Edition], Ekonomski fakultet u Sarajevu [School of Economics 
and Business in Sarajevo], Sarajevo, p. 594 and 600

620 Ibid., p. 339
621 Ibid., p. 334
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Payment of the bill’s sum cannot be conditioned622. The order 
must be made out for a certain sum of money (it cannot include 
the claim on goods), and the sum is usually written both in words 
and in numbers. It may happen that the two sums differ and in 
this case, the sum denoted by words will be valid. If the sum 
payable is written several times in words or several times in 
numbers, the lowest amount will apply (Art. 8 of LoBoE). The 
type of money should also be specifi ed on the bill; if it is not, it is 
assumed that the payment should be made in the type of money 
that has the legal exchange rate in the place of payment.623

The drawer as the issuer must have business capacity and 
must sign the bill, since he is the only debtor under the bill at 
the moment of its issuance. If the drawer is a legal person, 
the authorized persons’ signatures must be accompanied by 
the company’s name, and as a rule the bill is stamped. A few 
drawers can be listed (co-drawers), and they can be only joint 
(cumulative) debtors. The drawee is the person that should make 
the payment, and it can be any person with business capacity. 
The payee is a creditor, a natural or legal person to whom the 
bill’s sum should be paid. The bill may include a few drawees 
and/or payees, alternatively or jointly.624

The place of issue is an essential, but not a necessary element, 
since if it is not included there is a legal assumption that the 
draft has been issued at the place written next to the drawer’s 
signature. It is only if the latter place is not written that the bill 
of exchange becomes null and void. If the draft does not include 
the place of payment, it is believed that it is the place written 
next to the drawee’s name. In the case of a promissory note, it 
is assumed that the place of payment is the place marked as the 
place of issue, i.e. the place of the issuer’s registered offi ce, since 
there is no drawee. The designation of the date of issue does not 
have to be truthful, and a bill of exchange can be pre-dated or 
post-dated.

622 In Anglo-Saxon law, the payment order may be related to the fulfi lment of a condition, and such a draft is called non-operational.
623 Trifković et al. (2004) op. cit., p. 335
624 Ibid., pp. 335-337
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The date of maturity, i.e. the time when the bill of exchange has 
to be paid, can be determined in a few ways, and accordingly 
there are a few types of bills of exchange: 

1) bill of exchange with maturity at a given date (bill of 
exchange payable on a fi xed date) – maturity is fi xed and 
accurately determined by a date (e.g. on June 1st 2009 pay 
…) or customary expressions (early in the month of or primo, 
in mid month of or medio, late in the month of or ultimo) – 
Example 1b;

2) bill of exchange payable at a fi xed period after the date 
of issue – maturity is determined by the expiration of the 
written time period from the issuance of the bill of exchange 
(e.g. six months starting from today pay… or six months 
starting from the issuance pay…);

3) sight bill of exchange – payable at sight, matures whenever 
it is submitted for payment within the time period provided 
for by law (a year after the issuance), which the drawer can 
shorten or prolong, and endorsers only shorten (e.g. at sight 
pay …) – Example 2;

4) bill of exchange payable at a fi xed period after sight – it fi rst 
has to be submitted to the drawee for acceptance, and the 
drawee then enters the date from which maturity is then 
calculated (e.g. three months after sight pay …).

A bill of exchange with no maturity written on it is considered to 
be a sight bill of exchange (Art. 4 and Art. 107 of LoBoE).

Besides its essential elements, a bill of exchange can contain 
other, non-essential elements, i.e. bill clauses, the (non)inclusion 
of which does not affect the validity of the document as a bill 
of exchange. The most frequent among them are listed and 
described in Table 1.
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Table 1: Non-essential elements of a bill of exchange (draft clauses)625

No. Bill clause: Meaning: Example of writing 
on a draft:

1.
duplicate clause data on the number of the bill copy, if the 

bill is issued in more than one copy
pay for this fi rst bill, or 
pay for this second bill

single clause a clause written if one does not want the 
bill to be issued in more than one copy

pay for this single bill, or 
pay for this only bill

2. designation to the 
order of the bill is negotiable to order* pay to the order of N.N.

3.

clause on currency 
(clause on effective 
payment in a foreign 
currency)

drawer determines that the bill shall be 
paid in the indicated type of money

pay... 10.000 euros 
effectively  or  in euros

4. collateral clause 
(recovery clause)

describes the remuneration received by the 
drawee

pay ... and deposit to my 
account or pay ... and 
deposit to N.N’s account

5. clause on the 
received value

shows the relationship between the drawer 
and the payee, i.e. what the payee's 
counter-obligation has been or is expected

value received in kind or 
value received in money

6. notice clause (clause 
about notice)

indicates whether the drawee, before 
accepting the order from the bill, should 
wait for the drawer’s notice

with or without notice

7. cancellation clause
entered in case of issuing a bill in a few 
copies, to ensure the payment of the bill 
amount to the holder of a specifi ed copy

pay for this fi rst, and not 
for other bills

8.
restrictive clause 
(negative clause to 
order)

the bill is transformed into a security 
payable to a named person and can be 
transferred only by cession

pay for this bill to N.N., 
but not to his order

9.
clause without cost 
or without protest 
**

bill holder is exempt from the obligation 
to raise protest in order to avoid excessive 
cost

with no cost or without 
protest

10.
clause without 
obligation or 
without recourse***

endorser excludes his liability pursuant to 
the Law on Bills of Exchange as a recourse 
debtor to subsequent bill holders

without my obligation

11. interest rate clause
can be entered by a drawer in bills of 
exchange payable at sight or at a fi xed 
period after sight

1% interest rate

12. indication of address more accurate address of drawer, drawee, 
etc. Brčanska br. 5

*by force of law, a bill is negotiable to order, whether this is written on it or not
**is effective to everyone if written by the drawer, and if written by the endorser or guarantor only to them
***valid only for the endorser who wrote it

625 Ibid., pp. 341-344
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Example 2 shows the non-essential elements of a bill of exchange 
from Table 1, indicated by numbers.

Example 2: Non-essential elements of a bill of exchange

Note: Example for a clause without obligation (# 10) can be seen in Example 8

4.2. Bill-related actions

Rights under the bill of exchange arise, are transferred, change or 
cease by taking specifi ed actions by the creditor, debtor or a third 
party. A distinction is made between basic bill-related actions, 
which include issuance, transfer, acceptance, bill guarantee, 
payment, acceptance for honour, duplication, and transcripts of 
bills, and actions aimed at the preservation of bill rights, which 
include recourse, protest, amortisation and the lodging of the bill 
claim.626

Each person from the bill of exchange can authorize a proxy 
for taking a bill-related action, and their relationship is resolved 
pursuant to the rules of the Law on Obligations. Taking bill-
related obligations requires a special power of attorney (Art. 91 

626 Trifković et al. (2004) op. cit., pp. 344-345
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of the LoO). If the proxy exceeds his authorizations, he becomes 
a joint and several debtor under the bill.627

4.2.1. Issuing a bill of exchange

A bill of exchange is issued by a drawer, and the action of issuance 
consists in fi lling in the form and adding the issuer’s signature. 
In accordance with omission theory, it is not necessary to fi ll in 
a blank bill form, since each holder is authorized to fi ll in the 
missing elements by the time of its presentment for payment, 
but the drawer’s signature is mandatory at the time of issuance 
(Example 1b). A legal person signs a bill of exchange by means 
of the authorized persons’ signatures and a stamp. Illiterate 
persons and those who are otherwise unable to write can bind 
themselves by placing their fi ngerprint on the bill and having this 
certifi ed by the appropriate court. A blind persons’ signature on 
a bill of exchange is valid only if certifi ed by a court (Art. 99-100 
of LoBoE).628

The drawer must have the business capacity for the bill issuance 
to be valid. The capacity to take obligations under the bill is 
called a passive capacity under the bill. On the other hand, active 
capacity under the bill is a person’s capacity to be a creditor 
under the bill of exchange.629

4.2.2. Negotiation of a bill

A bill can be transferred by cession and by endorsement. Cession 
is the assignment of the claim through a contract between 
the prior creditor (assignor) and a third party (assignee), who 
becomes a new creditor630. In this way, securities payable to a 
named person are transferred (Art. 242 of the LoO), so-called 
non-negotiable securities.

627 Ibid., p. 344
628 Trifković et al. (2004) op. cit., pp. 344-345
629 Ibid., p. 344
630 Trifković et al. (2004) op. cit., p. 325
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Endorsement is a specifi c way of transferring securities to order, 
whereby the prior bill holder (endorser or guarantor) transfers 
the rights under the bill to a new holder (endorsee). As a rule, 
it is written on the back of the bill, and therefore its name 
‘endorsement’ (in dosso – on the back). It can also be written 
on an allonge and in exceptional cases on the face of the bill 
(only full endorsement). The right under the security can thus 
be transferred further, which leads to a series of endorsements 
(chain of signatories). Each signatory in a series of endorsements, 
which are guarantees to all the subsequent signatories, is also 
the creditor to all the prior signatories. The fi rst endorser is 
always the payee, since he is the fi rst creditor under the bill. The 
endorsement must be unconditional, and the written condition 
is always disregarded631. Partial endorsement is null and void.632

The form of endorsement is not prescribed by law. Words should 
be used that make it clear it is an endorsement. It is usual to 
write: Pay to the order of N.N. or Pay to N.N. or Instead of 
me, pay to N.N. or For me to N.N. The endorser has to put his 
signature on it since he becomes the debtor, as one becomes a 
debtor under a security only by means of a signature. It is also 
usual to write the date and place.633 With respect to form,634 
an endorsement can be full and blank (with only the endorser’s 
signature) – Example 3 and Example 4.

        Example 3: Full endorsement               Example 4: Blank endorsement

631 Anglo-Saxon law allows entering conditions in an endorsement.
632 Trifković et al. (2004) op. cit., p. 346
633 Ibid., p. 346
634 Hadžiahmetović, J. (2002) op. cit., p. 92

Source:  Trivun, V., Silajdžić, V., Mahmutćehajić, F. and Grbo, Z. (2003), Praktikum poslovnog prava, drugo izmijenjeno 
i dopunjeno izdanje [Business Law Practicum, 2nd Edition], Ekonomski fakultet u Sarajevu [School of Economics 
and Business in Sarajevo], Sarajevo, p. 594 and 600
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In the case of a blank endorsement, the endorsee is the person 
that holds the bill. He can do the following with the bill: transfer 
it to another person with a full or blank endorsement, fi ll 
in the blank with his name and transfer it further or present 
it for payment, fi ll in the blank endorsement with the name 
of another person and deliver the bill to that person (his 
signature is not on it, and therefore there is no obligation), 
or give the bill to another person without writing or signing 
anything.635

Depending on the reason for the endorsement, distinctions 
can be made between ownership (the endorsee becomes the 
owner of bill, as previously described), procuration and pledge 
endorsement.636 Procuration endorsement is used in order to 
give a person power of attorney. The endorser authorizes the 
endorsee to exercise various rights under the bill of exchange 
and perform some actions on his behalf and on his account, by 
writing the appropriate clause: Pay to N.N. as a proxy, or Pay to 
N.N. as a power of attorney or Instead of me, to N.N. the value 
for payment (Example 5). The proxy (endorsee) does not acquire 
ownership rights over the bill, and if he should want to endorse 
it, he can do so only as a transfer of power of attorney. Pledge 
endorsement is used to pawn the bill for a creditor’s right that 
has its basis in a legal transaction beyond the bill. It is written: 
Pay to N.N. in value for insurance or Pay for me to N.N. in value 
for the security (Example 6). The security creditor (endorsee) 
has all the rights under the bill, but he can transfer it further only 
by a procuration endorsement, and if the bill’s amount is paid to 
him, he is bound to deliver a possible surplus above the amount 
of his claim to the endorser.637

               

635 Trifković et al. (2004) op. cit., p. 347
636 Hadžiahmetović, J. (2002) op. cit., pp. 98-99
637 Trifković et al. (2004) op. cit., pp. 347-348
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  Example 5: Procuration endorsement     Example 6: Pledge endorsement

     
Source:  Trivun, V., Silajdžić, V., Mahmutćehajić, F. and Grbo, Z. (2003), Praktikum poslovnog prava, drugo izmijenjeno 

i dopunjeno izdanje [Business Law Practicum, 2nd Edition], Ekonomski fakultet u Sarajevu [School of Economics 
and Business in Sarajevo], Sarajevo, p. 597-598

Restrictive endorsement revokes the capacity of bill transferability 
to the order, by adding, to the statement on transfer: not to the 
order or not to his order (Example 7). In this case, the endorser 
is not liable to persons to which the bill is endorsed later on (Art. 
16 of LoBoE). He cannot permanently transform the bill into a 
restrictive bill (bill payable to a named person), since only the 
drawer is authorized to do so. By means of a qualifi ed endorsement 
(endorsement without recourse), the endorser excludes his 
liability of the bill being accepted and paid out, through adding 
the so-called fear clause: with no obligation or without guarantee 
or without my further obligation or I am not responsible for 
payment, etc. (Example 8). A recurring endorsement exists when 
a bill is endorsed to the drawee, drawer or a prior endorser, since 
the obligation recurs to a party to whom it already had belonged 
(Example 9).638 

638 Ibid., p. 348
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Example 7: Restrictive endorsement     Example 8: Endorsement without recourse639 

                         
Source:  Trivun, V., Silajdžić, V., Mahmutćehajić, F. and Grbo, Z. (2003), Praktikum poslovnog prava, drugo izmijenjeno 

i dopunjeno izdanje [Business Law Practicum, 2nd Edition], Ekonomski fakultet u Sarajevu [School of Economics 
and Business in Sarajevo], Sarajevo, p. 595 (Example 7)

Example 9: Recurring endorsement

Source:  Trivun, V., Silajdžić, V., Mahmutćehajić, F. and Grbo, Z. (2003), Praktikum poslovnog prava, drugo izmijenjeno 
i dopunjeno izdanje [Business Law Practicum, 2nd Edition], Ekonomski fakultet u Sarajevu [School of Economics 
and Business in Sarajevo], Sarajevo, p. 599.

639 Hadžiahmetović, J. (2002) op. cit., p. 100
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4.2.3. Acceptance of a bill of exchange

Acceptance is an action under the Law on Bills of Exchange 
(statement) whereby the drawee confi rms that he accepts the 
obligation under the bill by writing an appropriate clause and his 
signature on the bill.640 In this way, the drawee, i.e. acceptor, 
becomes the main debtor (the drawer was the debtor before that), 
while other signatories on the bill become secondary (recourse) 
debtors. The bill holder acquires the right of recourse towards the 
former, i.e. the right to charge them if the main debtor does not 
pay. The acceptor’s obligation is direct and independent.

Pursuant to our law, the statement of acceptance is written on 
the face of the bill, and its form is not prescribed (Example 1). 
The signature is usually accompanied by: I admit or I accept 
or received (full acceptance). It is a legal assumption that the 
drawee’s signature on the face of the bill is considered an 
acceptance, specifi cally a blank acceptance (Art. 26 of the LoO).
Before maturity, a bill can be presented for acceptance by the 
bill holder. It depends on the holder’s will and if he does not 
do so, and the drawee declines payment upon maturity, the 
holder will not be able to materialize a claim against the drawee, 
because his signature is not on the bill. There are exceptions to 
this rule, since the drawer (in the fi rst two cases the endorser as 
well) can specify, in a bill, that it is to be necessarily presented 
for acceptance, be necessarily presented for acceptance in a 
specifi ed time period, not be presented for acceptance at all, 
or not be presented for acceptance before a specifi ed time. 
The drawer cannot prohibit presentment for acceptance if it is 
a bill payable at a fi xed period after sight or a domiciled bill of 
exchange. Bills payable at sight are not presented for acceptance 
as a rule (Art. 22-24 of LoBoE).

When a bill is presented for acceptance, the drawee may fully 
accept the bill, partially accept the bill, ask for a day to decide 
(deliberation period), or refuse to accept the bill. The acceptance 
must be unqualifi ed. If it is conditioned, it is considered declined, 
and the bill is valid. The acceptance does not have to be dated, 

640 Trifković et al. (2004) op. cit., pp. 348-349
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except when the bill is payable at a specifi ed time after sight, 
and when it is specifi ed that the bill has to be presented for 
acceptance in a given time period. When the drawee delivers the 
accepted bill to the creditor, the action of acceptance is fi nal and 
the acceptance irrevocable (Art. 25-30 of LoBoE).641 

4.2.4. Aval

An aval is a bill guarantee, i.e. a signed written statement (full 
aval) or only a signature (blank aval) on the bill whereby a 
person guarantees that the debtor under the bill for whom he 
grants his aval (honouree) will fulfi ll his obligation under the bill, 
i.e. pay the bill.642 An aval is granted only for payment (not for 
other bill-related actions and obligations) of the full bill amount 
(complete aval) or part of it (partial aval). The person giving the 
aval is liable directly to the creditor, solely and solidary, i.e. just 
as the person he guarantees for, and therefore the guarantee in 
the bill-of-exchange law differs from a guarantee in the Law on 
Obligations (Art.31 and 33 of LoBoE).

An aval can be given by any person with a passive bill-of-exchange 
capacity except for the main debtor under the bill. The statement 
of an aval is written on the bill (on the face or back), or on the 
allonge, and can be expressed by the words: as a guarantor, per 
aval, I guarantee for payment, etc. It is a legal assumption that 
each signature on the face of a bill or on the allonge is considered 
to be an aval, except the drawer’s and drawee’s signatures (Art. 
31-32 of LoBoE). On the other hand, a signature only on the back 
of the bill represents a blank endorsement. The person giving 
the aval has to specify which debtor from the bill he guarantees 
for (e.g. as a guarantor for N.N.), and if he fails to do so, it is a 
legal assumption that the aval refers to the drawer (Example 1). 
A hidden aval or giro is given by signing the bill in the capacity of 
the endorser, drawer, or drawee.

641 Before returning the bill, a drawee can strike through the written acceptance and it will be believed that he declined to accept the bill.
642 Trifković et al. (2004) op. cit., p. 351
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4.2.5. Payment of a bill of exchange

Debt under a bill of exchange is claimable and the creditor is 
bound to present the bill for payment on the day it falls due, or 
two working days upon its maturity to the main bill debtor (Art. 
39 of LoBoE), and to the domicilee if the bill is domiciled, since 
the debtor does not necessarily know who the creditor is due to 
the bill transfer. If a bill falls due during a state holiday, payment 
should be claimed the next business day. A bill payable at sight 
is presented for payment at any time within a year starting from 
the date of issue, if the term has not been specifi ed otherwise 
(Art. 35 of LoBoE). If the creditor does not present the bill for 
payment in due time, each debtor under the bill is authorized to 
deposit the sum payable with the court of the original jurisdiction 
at the place of payment at the creditor’s expense, risk and 
damage (Art. 43 of LoBoE). A bill of exchange can be paid before 
it falls due, per agreement between the creditor and the debtor.

The payer is bound to examine the validity of a series of 
endorsements, but not the validity of the endorser’s signatures 
(Art. 41 of LoBoE), and decline to pay if he knows or must know 
that the bill bearer is not its legal holder. As a rule, the entire bill 
amount is paid out, and the debtor can then request the delivery 
of the bill of exchange, the statement of payment on it and, if 
the bill was issued in more than one copy, the delivery of the 
copy with the acceptance clause. The debtor can also make a 
partial payment, which the creditor cannot decline, and request 
it to be written in the bill and a written receipt to be made out 
as well (Art. 40 of LoBoE). Obligation under the bill of exchange 
ceases completely only when the bill is being paid out by the 
main debtor under the bill (acceptor, promissor or drawer if the 
bill of exchange has not been accepted).

4.2.6. Recourse

If the drawee declines to accept or pay a bill, fully or partially, the 
bill holder acquires the right to address recourse debtors, and the 
procedure conducted therein is a recourse procedure. Recourse 
debtors are all the persons who, as bill signers, guarantee to 
the creditor that the bill will be paid out, and they include the 
drawer, endorsers and guarantors (people who have given an 
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aval). Right of recourse is the right pursuant to which a bill holder 
may request a bill payment from recourse debtors, and also the 
right of a recourse debtor who paid out a bill to request the 
reimbursement of the paid amount from prior signers of the bill 
(redemption recourse).643 Thus, those recourse debtors whose 
signatures are closer to the main debtor’s signature are in a more 
diffi cult position (Art. 48 of LoBoE).

Types of recourse include the following:

1) maturity recourse or recourse due to non-payment, conducted 
if the main debtor fails to pay the bill of exchange fully or 
partially when it falls due, and

2) recourse before maturity, conducted in the following cases: 
non-acceptance of a bill, fully or partially; the drawee’s 
or acceptor’s inability to pay (open bankruptcy or forced 
liquidation over the assets, stopped payment, unsuccessful 
execution over the assets); and the drawer’s inability to pay 
(open bankruptcy or forced liquidation over assets) if the bill 
cannot be presented for acceptance (Art. 44 of LoBoE).644

Recourse debtors are liable jointly and severally, directly and 
independently. A creditor’s recourse claim includes the non-paid 
or non-accepted bill amount, interest (if it was written on the 
bill), costs related to recourse and penalty interest since maturity, 
and can be addressed to any recourse debtors regardless of the 
sequence in which they signed the bill (to each individually, 
simultaneously to a few of them, or to all of them together). In 
case of recourse before maturity, a discount is subtracted from 
the sum payable (Art. 49-50 of LoBoE). A redemption recourse 
claim may refer to the paid amount, interest since the day of 
redemption, and costs.

4.2.7. Protest

Protest is a bill-of-exchange legal action taken in order to 
preserve the right under the bill toward recourse debtors, and 

643 Trifković et al. (2004) op. cit., p. 354
644 Ibid., p. 354
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at the same time a public document which truthfully determines 
that the debtor has not performed a specifi ed action from the 
bill and proves that the bill holder or his attorney has duly taken 
all the necessary actions toward the main debtor, but that they 
remained unsuccessful. Protest is a prerequisite for recourse and 
is required for activating the bill liability of recourse debtors and 
lodging a bill claim against them; consequently only the main 
debtor’s liability remains.645

Depending on the reasons for protesting a bill, there are different 
types of protest:

1) protest due to non-acceptance or partial acceptance – taken 
because the drawee has declined to accept the bill fully or 
partially;

2) protest due to non-payment or partial payment – used 
because the acceptor refused to pay the bill amount fully or 
partially;

3) protest due to non-dating of the acceptance – used because 
the acceptor did not write the date of acceptance in case 
when the bill is payable at a specifi ed time after sight;

4) perquisite protest – used by the holder of bill duplicate or 
copy asking for the delivery of the accepted bill copy from the 
copy holder, in order to be able to request the bill payment 
from the acceptor.646

The protestor is a person that protests a bill (a bill holder or his at-
torney or a holder of a bill duplicate or copy), and the protestee is a 
person against whom a protest is made (drawee, acceptor, holder 
of the accepted copy of bill, etc.). A bill is protested upon declining 
to fulfi l an obligation under the bill in a short time provided for by 
law (the so-called protest term) with the court locally applicable 
for the protestee. A protest authority invites the protestee to fulfi l 
the obligation under the bill due to which the bill was protested. 
If the protestee complies with the request, the proceedings are 
stopped. If he does not, the protest authority draws up a protest 
document, which is recorded in the protest registry, which has the 
character of a public record, and delivers it to the protestor.

645 Ibid., p.356
646 Trifković et al. (2004) op. cit., p. 356
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If the acceptance or payment is declined, there is also the 
obligation of notifying, which is not a prerequisite for preserving 
the right of recourse. Thus, a bill holder is bound to notify his 
endorser and drawer upon protesting the bill, and each endorser 
should further notify the prior endorser and his guarantor. If a 
bill contains the clause “without cost” or “without protest”, the 
bill holder is not bound to protest it, but should notify about it.

4.2.8. Acceptance for honour supra protest

Acceptance for honour supra protest is a bill-of-exchange legal 
action whereby a person (acceptor for honour) accepts or pays 
a bill instead of a bill debtor (honouree) in cases when a bill 
holder has acquired a right of recourse under the bill.647 This 
action removes the recourse only toward the honouree and 
persons whose signatures on the bill follow his, and not toward 
the honouree’s predecessors. An acceptor for honour can be any 
person with a passive capacity with regard to the law on bills of 
exchange, except for the acceptor, and can be an acceptor for 
any recourse debtor.

Depending on the manner of acceptance for honour supra protest, 
it can be either on call or spontaneous. In cases of an acceptance 
for honour on call (addresses in need or addresses in necessity), 
the drawer, endorser or person giving the aval determine the 
person who will be an acceptor for honour (addressee) by writing 
the appropriate statement on the bill (e.g. In case of need, 
address N.N. or Address N.N.) about whom the bill holder should 
address if conditions for recourse are met, and who becomes the 
acceptor for honour upon accepting the call. If a person acts as 
an acceptor for honour spontaneously, by his own free will and 
without a call (order) it is a spontaneous acceptance for honour. 
In this case, the bill holder can decline the acceptance if he does 
not want a spontaneous acceptor for honour as a debtor, but not 
the payment (full or partial).

Depending on the reason for the acceptance for honour supra 
protest, a distinction is made between acceptance for honour 

647 Ibid., p. 357
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due to non-acceptance, and acceptance for honour due to non-
payment. An acceptance for honour due to non-acceptance can 
occur in cases when the holder of a bill that can be presented 
for acceptance is authorized to recourse before maturity. The 
acceptor for honour writes the statement of acceptance on the 
bill, for whom he accepts (e.g. I accept in favour of N.N.) and 
signs his name. If he does not specify an honouree, it is legally 
assumed that it is the drawer. The acceptor for honour does 
not become the main bill debtor, but is rather as liable as his 
honouree. If a person pays a bill for the honour of an honouree 
in order to remove recourse, it is an acceptance for honour due 
to non-payment, and the bill holder is bound to receive the 
payment (Art. 56-64 of LoBoE).

4.2.9. Duplication and copies of a bill

A drawer can issue a bill in a few identical copies, whereby each 
copy is deemed to be original and has its own number (written by 
the drawer). In this way, the creditor insures against the case of 
the loss of a bill. Each bill holder may require the issuance of new 
copies of the bill, unless a single clause is included therein, by 
addressing his immediate predecessor, which in turn addresses 
his, and it continues to go on in accordance with the series of 
endorsements until reaching the drawer. A duplicate goes back 
in the same way, it being signed along the way. By the payment 
of one (specifi ed, if the cancellation clause is written on the bill) 
copy the obligation ceases, since all the copies make up a single 
obligation. For this reason, if a single copy is sent for acceptance 
it must be specifi ed on all of the others, and the name of the 
depository who has the accepted copy, and who is bound to keep 
it and present it to the duplicate holder upon request.

Each bill holder has the right to make a transcript, i.e. a copy 
of a bill that must include everything the original does, with a 
note that it is a transcript, information who holds the original, 
and where the transcript ends and the original text starts (e.g. 
end of transcript or original starts). The transcript can thus be 
endorsed and guaranteed as an original, but cannot be presented 
for acceptance. As opposed to this transcript of a bill, a plain 
transcript can also be made which only establishes that there is 
such a bill (Art. 65-69 of LoBoE).
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4.2.10. Securing a claim under a bill

Besides the previously described personal bill guarantees (aval, 
acceptance for honour and giro), a bill creditor may use lien and 
retention as a means of securing claims under a bill, with certain 
privileges compared to the holder of these rights in civil law. 
The creditor may ask the lienee to make a written statement 
of the lien. In case of non-payment, he can request, from the 
court, public sale of the lien without a claim and the lienee’s 
interrogation. The creditor can then himself (without court 
mediation) cash the claim or bill, and keep the liened claims 
(Art. 88 of LoBoE). He can keep the debtor’s money, securities, 
proofs of claims or movable things that have legally come to his 
possession, even if he does not have the right to lien (Art. 89-91 
of LoBoE). 

There are two types of retention:

1) upon the bill maturity or regular – the right of retention is 
acquired when the bill holder acquires the right to sue the 
bill debtor;

2) before the bill maturity or qualifi ed – the right of retention is 
acquired in case of the debtor’s inability to pay.648

4.2.11. Amortisation of a bill of exchange

Amortisation of a bill of exchange is an out-of-court proceeding 
whereby a lost bill (stolen, burnt down …) is pronounced null 
and void (amortised).649 This softens the strict principle of 
incorporation. The holder of the lost bill submits the proposal 
to a court and presents appropriate evidence, upon which the 
court, by means of announcement in the Offi cial gazette of B&H, 
invites the person who holds the bill in his hands to present it to 
a court. If no one appears in due time, the court pronounces the 
bill of exchange null and void, and informs all the involved parties 
thereof. The bill document is then replaced by the court decision, 

648 Trifković et al. (2004) op. cit., pp. 361-362
649 Ibid., p.362
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and the creditor can exercise his claim. On the contrary, if a 
person shows up and presents the bill to a court, the amortisation 
proceedings stop, and if he declines to deliver it, the creditor is 
advised to start a lawsuit whereby he should prove his ownership 
(Art. 92-95of LoBoE).

4.2.12. Claims and objections under a bill

By means of a bill claim in a lawsuit (bill lawsuit) preceded by 
protesting a bill in due time, a bill holder can exercise his bill 
requests, i.e. requests resulting directly from the bill, which can 
be directed toward an acceptor, a drawer in case of a draft or a 
promissor in case of a promissory note, as well as the endorsers, 
guarantors, and acceptor for honour. There are two types of 
claims under a bill:

1) regular – lodged against the main bill debtor, and
2) recourse – lodged against recourse debtors.650

Objections that can be raised in the bill-of-exchange law are 
restricted to those based on the debtor’s personal relationship 
with the creditor who lodges a bill request; they are based on the 
bill document (objective objections), or arise from the debtor’s 
personal relation with a prior bill holder, if the present holder 
knew or had to know that there is an illicit action due to which 
the debtor may lodge an objection (bill holder’s negligence). A 
bill holder in good faith cannot be the subject of claims based 
on the bill debtor’s relation with a prior bill holder that cannot be 
seen on the bill document.651

650 Ibid., p.363
651 Trifković et al. (2004) op. cit., p. 363
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4.2.13. Unjust enrichment and other 
             requirements of civil law 

Requirements under civil law related to bill transactions that can 
be exercised through a civil law claim include: a claim based on 
the unjust enrichment, a claim based on damage caused due to 
missed notifi cation, an acceptor’s claim aimed at coverage against 
the drawer when he has paid out the bill, and rei vindicatio (the 
bill owner’s claim against the possessor).652

A drawer, acceptor and endorser whose obligations under the 
bill ceased due to limitation or failing to take actions prescribed 
by law in order to maintain bill rights are liable to the bill holder 
if they have accumulated wealth at his expense. A claim in case 
of unjust enrichment expires in three years. (Art. 87 of LoBoE).

4.3. Types of bill of exchange

It has already been said that depending on the person paying 
the bill amount, bills of exchange may be classifi ed as either a 
promissory note or a draft. There are a few sub-categories of 
draft:

1) “regular”  bill of exchange – the drawer, drawee, and payee 
are different persons (Example 1);

2) bill of exchange payable to drawer’s order (to one’s own 
order) – the drawer and payee are the same person, and an 
appropriate clause is written (e.g. pay to me or pay to my 
own order) – Example 10;

652 Ibid., p.364
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Example 10: Bill of exchange payable to drawer’s order

Source:  Trivun, V., Silajdžić, V., Mahmutćehajić, F. and Grbo, Z. (2003), Praktikum poslovnog prava, drugo izmijenjeno 
i dopunjeno izdanje [Business Law Practicum, 2nd Edition], Ekonomski fakultet u Sarajevu [School of Economics 
and Business in Sarajevo], Sarajevo, p. 591

3) bill of exchange drawn on the drawer - in which a drawer 
and a drawee are the same person (the drawer draws the bill 
to himself) – Example 11;

Example 11: Bill of exchange drawn on the drawer

Source:  Trivun, V., Silajdžić, V., Mahmutćehajić, F. and Grbo, Z. (2003), Praktikum poslovnog prava, drugo izmijenjeno 
i dopunjeno izdanje [Business Law Practicum, 2nd Edition], Ekonomski fakultet u Sarajevu [School of Economics 
and Business in Sarajevo], Sarajevo, p. 590
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4) bill of exchange drawn on the drawer and payable to his 
order – the same person appears as a drawer, drawee and 
payee, which is rarely seen in practice (Example 12).

Example 12: Bill of exchange drawn on the drawer and payable to his order

Source:  Trivun, V., Silajdžić, V., Mahmutćehajić, F. and Grbo, Z. (2003), Praktikum poslovnog prava, drugo izmijenjeno 
i dopunjeno izdanje [Business Law Practicum, 2nd Edition], Ekonomski fakultet u Sarajevu [School of Economics 
and Business in Sarajevo], Sarajevo, p. 592

Depending on the trading it is used in, and the function it has, a 
bill of exchange can be:653

1) commercial – used in one-time short-term business relations 
resulting from a trading contracts, aimed at the fulfi lment of 
the other contractual party’s obligation (e.g. payment of sale 
price or providing services), and

2) fi nancial – used in long-term lending and other fi nancial 
relations. The most common variety of the fi nancial bill 
of exchange is a loan bill of exchange, which serves as a 
collateral for a loan, and mainly occurs as a draft drawn on 
the drawer with a loan benefi ciary as drawer and a drawee.

653 Trifković et al. (2004) op. cit., pp. 365-368



Trivun · Silajdžić · Mahmutćehajić · Mrgud650

BUSINESS LAW 

Depending on the form and content of the bill document at the 
moment of issuance, a bill of exchange can be:

1) complete – at the moment of issuance it contains all the 
essential elements, and

2) blank – temporarily incomplete, does not include all the 
essential elements at the moment of issuance.

A blank bill of exchange is issued in accordance with omission 
theory, in that a signature or signatures are made on a blank 
form, and distributed such that their roles necessary for the bill 
to be valid are determined. It can include only the drawer’s or 
the acceptor’s signature, and essentially is not valid, since it 
cannot be paid incomplete. As a rule, there is a contract between 
the issuer and recipient of such a bill that is beyond the bill 
transaction, and based on which the bill will be fi lled out with the 
necessary elements later on, pursuant to this contract.654

Example 13: Domiciled bill of exchange

Source:  Trivun, V., Silajdžić, V., Mahmutćehajić, F. and Grbo, Z. (2003), Praktikum poslovnog prava, drugo izmijenjeno 
i dopunjeno izdanje [Business Law Practicum, 2nd Edition], Ekonomski fakultet u Sarajevu [School of Economics 
and Business in Sarajevo], Sarajevo, p. 591

654 Ibid., p.366
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There are other types of bills of exchange. A domiciled bill 
of exchange is a bill where the place of payment is different 
from the place written as a registered offi ce or residence next 
to the drawee’s name, and a bill where the drawer specifi ed 
that it will be paid by another person (domicilee) instead of the 
drawee. The drawee remains the same since this person does 
not enter the bill of exchange relationship at all. A circular bill of 
exchange is an accepted bill issued by the bank to a person that 
deposited a certain amount of money with it, and is used as an 
instrument of payment, particularly in international payments. 
A commission bill of exchange is a bill issued (drawn) for a 
third person’s account, whereby the drawer as a commission 
agent draws the bill for the account of his business partner 
(client), pointing it out to the drawee with a collateral clause 
(Example 14).

Example 14: Commission bill of exchange

Source:  Trivun, V., Silajdžić, V., Mahmutćehajić, F. and Grbo, Z. (2003), Praktikum poslovnog prava, drugo 
izmijenjeno i dopunjeno izdanje [Business Law Practicum, 2nd Edition], Ekonomski fakultet u Sarajevu [School 
of Economics and Business in Sarajevo], Sarajevo, p. 592
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4.4. Limitation and cessation of rights and obligations 
       under a bill of exchange

The law prescribes actions and timeframes that must be observed 
in order to preserve the rights under the bill. If this is not done, 
rights of recourse are lost, and only the main debtor has an 
obligation under the bill. The sum payable can be collected from 
him pursuant to the Law on Bills of Exchange until the expiration 
of limitation period. Limitation periods differ depending on who 
the debtor is.655 Pursuant to the Law on Bills of Exchange, claims 
against the acceptor are limited to three years upon the bill’s 
maturity. After this date, if the acceptor has acquired unjust 
enrichment, he is bound to pay damage compensation for three 
more years, pursuant to civil law. Claims toward the drawer and 
endorsers expire a year upon protesting the bill (upon maturity, 
if the clause “without costs” has been included), while endorsers’ 
claims against each other and endorsers’ claims toward the 
drawer expire six months after the bill’s redemption, i.e. lodging 
a claim for collection (if it has been lodged). The limitation period 
for the person giving the aval is as long as it is for the person 
whom he guaranteed (Art. 80-86 of LoBoE).

Rights and obligations under the bill can cease by payment of 
the bill, loss of rights toward certain debtors, amortisation (if 
the decision on amortisation has not been requested and made), 
annulment (the bill holder writes an appropriate statement on 
the bill, e.g. not valid or annulled), waiver of debt for the main 
debtor, compensation, novation (by writing the appropriate 
statement, e.g. received goods instead of the bill sum), and 
confusion (temporarily, since the same bill can be put into further 
circulation). Prolongation of a bill is a typical way of novation 
under bill-of-exchange law, whereby instead of the present bill, 
a new one is issued with a new term of maturity.656

655 Trifković et al. (2004) op. cit., p. 370
656 Trifković et al. (2004) op. cit., pp. 370-371



SECURITIES

CHAPTER 13 653

5. CHEQUE

5.1. Defi nition, economic role, similarities and differences 
       compared to a bill of exchange

A cheque is a security whereby the issuer (drawer) gives an 
unconditional order to the drawee to pay at sight (on demand) 
the specifi ed amount of money to the cheque benefi ciary (payee) 
out of his account. In BiH, only a bank that makes the payment 
from the drawer’s collateral may be a drawee. Since the national 
law of the place of payment is competent for the assessment of 
the drawee’s cheque rating, cheques payable in our country may 
only have a bank as a drawee, while cheques payable abroad 
may have either a bank, another business entity or another 
person (non-trader) as a drawee, if the law of the country where 
the cheque payment is made prescribes so (Art. 5 of the Law on 
Cheques, hereinafter LoCh).657

A cheque is payable at sight, and as such it represents a means 
of cashless payment, a payment instrument. Upon being released 
into circulation, it circulates independently of the transaction for 
which it was issued.

A cheque belongs to the same group of securities as a bill of 
exchange, and consequently the rules of the Law on Bills of 
Exchange apply by analogy on many issues of the cheque law. 
These are the rules pertaining to differences in the money amount, 
validity of signatures, endorsement, aval (except for the drawee’s 
aval), payment, recourse due to non-payment, recourse amount, 
notifi cation, joint and several liability, force majeur, duplication, 
changes to the cheque and false cheques, protest (except due 
to non-acceptance and based on transcript), limitation, unjust 
enrichment, right of lien and retention, amortisation and confl icts 
of law (Art. 26 of the LoCh). The differences between a cheque 
and a bill of exchange are listed in Table 2. The similarities and 
differences between these securities will be discussed in more 
detail below.

657 Ibid., p.373

A cheque is a security 
whereby the issuer 
(drawer) gives an 
unconditional order to the 
drawee to pay at sight 
(on demand) the specifi ed 
amount of money to the 
cheque benefi ciary (payee) 
out of his account.
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Table 2: Differences between a cheque and a bill of exchange

Differences: Cheque Bill of exchange
Economic function Payment instrument Lending instrument

Drawee personality Bank only* Any person with business 
capacity

Suffi cient funds in the drawer's 
account 

Mandatory at the moment of 
issue Not mandatory

Specifi cation of payee Not mandatory, can be made out 
to the bearer Necessary

Maturity Payable at sight Specifi ed on the bill

Acceptance, acceptance for 
honour, domiciliation, interest 
rate and other specifi ed clauses

No Yes

Protest Not unconditionally needed for 
recourse** Condition for recourse

Partial payment, duplication and 
transcripts In general no Yes

Recall Possible Not possible

Endorsement to drawee Receipt of payment Possible

Claim from basic transaction Exists Does not exist

*cheques payable in the country

**three ways of determining the refusal to pay

5.2. Essential and non-essential elements of a cheque

The essential elements of a cheque include a specifi cation that 
it is a cheque (which appears in its text), an unconditional order 
to pay a specifi ed amount of money from the drawer’s account 
with the drawee, the drawee’s name, the place of payment, the 
place and date of issue, and the drawer’s signature (Art. 4 of the 
LoCh). They must be written on the cheque when issuing it, since 
omission theory is not accepted in the case of a cheque.658 

The assumed essential elements, i.e. the existence of which are 
assumed by law, include the place of issue, the place of payment 
(as with a bill of exchange), and the payee’s name (Art. 6 and 8 

658 Trifković et al. (2004) op. cit., p. 376
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of the LoCh). If the place of issue is not specifi ed, it is assumed 
that it is the place written next to the drawer’s signature, and in 
the case of the place of payment, that the place is specifi ed next 
to the drawee’s name. If in those cases the place is not specifi ed 
next to the drawer’s signature or next to the drawee’s name, the 
instrument is not valid as a cheque. A cheque without a payee’s 
specifi cation is valid as a bearer cheque (payable to bearer). No 
maturity is specifi ed on the cheque (it is payable at sight), and 
if a different clause is written, the document is not valid as a 
cheque. In practice, cheque forms (blank forms) are printed, 
with some essential elements written in advance. At the moment 
of issuing a cheque (not its creation), the drawer must have the 
authorization to dispose of the funds. The collateral for a cheque 
must be in money, but not necessarily in cash. The circumstance 
that there is not enough collateral does not result in the cheque 
being null and void, but it does result in the drawer’s liability for 
issuing a false cheque.659

As opposed to a bill of exchange, writing certain clauses on a 
cheque is not allowed. Allowed and disallowed clauses, with 
the same defi nitions as those in bills of exchange, are listed in 
Table 3.

Table 3: Allowed and disallowed clauses on cheques

Allowed clauses: Disallowed clauses:2

1. to order
2. not to order (restrictive)
3. without protest
4. without obligation
5. with or without notice
6. on currency (effectiveness)
7. on exchange rate
8. for account

1. on acceptance
2. on interest rate
3. on domiciliation
4. on sight
5. on drawer’s non-liability
6. on the number of cheque copies (except in 

nostro cheques)

Source:  Trifković, M., Simić, M. and Trivun, V. (2004), Poslovno pravo: ugovori, vrijednosni papiri i pravo konkurencije, 
II izdanje [Business Law: Contracts, Securities and Competition Law, 2nd Edition], Sarajevo: Ekonomski fakultet 
u Sarajevu [School of Economics and Business], p. 377.

659 Ibid., p.376
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If any of the disallowed clauses are written on the cheque, they 
are ignored, and the cheque is valid.660

5.3. Cheque-related actions

Basic cheque-related actions include the issuance, transfer, aval, 
payment, recall and duplication of a cheque, while actions aimed 
at preserving and exercising rights under the cheque include 
protest, recourse, securing claims under the cheque, amortisation, 
and cheque-related claims. These actions can be taken personally 
or through an attorney. Compared to the bill-of-exchange law, it 
is evident that some actions do not apply to cheques (acceptance 
and acceptance for honour supra protest), while others (aval, 
protest, presentment, etc.) are specifi c primarily due to the non-
existence of acceptance. On the other hand, the action of recall 
is not known in the bill-of-exchange law.

It is believed that cheque acceptance is opposed to the nature 
of this security, which is an order to pay at sight, and its 
presentment for payment is aimed at payment, rather than 
acceptance. In some countries, there are certain actions by a 
drawee the legal meaning of which is the same as acceptance 
(e.g. cheque certifi cation in the USA), or they represent only the 
statement that there is collateral at the moment of cheque issue 
(e.g. marking (fr. viser) a cheque, in France and Italy).661

The Law on Cheques and the Geneva Convention on Cheques 
do not recognise intervention for honour as a cheque-law 
action. There are opinions, in legal theory, that spontaneous 
intervention for honour is acceptable and possible since it is 
aimed at facilitating cheque payment.662

1) Cheque issuance. As with a bill of exchange, the capacity 
of being a debtor under a cheque, issuing or transferring a 
cheque is called passive cheque capacity, and any person 

660 Trifković et al. (2004) op. cit., p. 377
661  Ibid., p. 378
662  Ibid., p. 378
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with the business capacity has it. Any person with legal 
capacity has active cheque capacity, i.e. the capacity to be a 
creditor under the cheque.

A cheque must be fi lled at the moment of issue (omission theory 
does not apply). It may be drawn only to the bank where the 
drawer has collateral he can dispose of through the cheque, 
based on a prior explicit or tacit agreement with the bank. The 
collateral for the entire cheque amount has to be present at the 
moment of cheque issuance, i.e. at the moment of delivering the 
cheque to the drawee, has to be available and in money. The 
collateral is not an essential element, and the lack thereof does 
not imply that the cheque can be voided. The legal basis of the 
cheque-law relationship is a contract on the cheque between the 
drawer as a bank client and the bank (drawee), which regulates 
the rights and obligations of the parties to the contract under 
the issuance and payments of the cheque, and which can be a 
constituent part of a general contract.663

One can issue a cheque drawn on himself (drawer and drawee 
are the same person) payable to a name or to order, as well as 
a cheque payable to his order (drawer and payee are the same 
person).664 A bearer cheque where the drawer and drawee are 
the same person is not valid (Art. 8 of the LoCh).

2) Transfer of cheque. A cheque can be transferred by 
endorsement, cession and delivery. A bearer cheque is 
transferred by a simple delivery from person to person, i.e. 
by tradition (Art. 10 of the LoCh and Art. 241 of the LoO), 
whereby a bearer cheque also includes a cheque without the 
specifi cation of the payee, and a cheque to a name followed 
by the words ‘or to the bearer’ or another expression with 
the same meaning (Art. 8 of the LoCh). Since each security 
holder in good faith is a creditor, no writing on the security 
or informing the debtor on the transfer are necessary. Any 
other cheque, although not explicitly drawn to order, is 
transferred by endorsement. A cheque where the drawer 
wrote the words ‘not to order’ or another expression with 

663 Ibid., p. 379
664 Ibid., p.380
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the same meaning (cheque “to a name” – non-negotiable 
cheque) is transferred only in the form and the effects of the 
simple cession (Art. 10 of the LoCh).

Endorsement must be unconditional, and any included condition 
is ignored. Neither a partial endorsement nor the drawee’s 
endorsement is valid since the bank cannot transfer the cheque. 
An endorsement to the bearer of a cheque made out to a name or 
to order is valid as a blank endorsement, while an endorsement 
to the drawee is valid as a receipt of payment of the cheque 
amount. A recurring endorsement is possible in that the cheque 
will be endorsed to the drawer or a prior endorser, but a pledge 
endorsement is not possible. There is no blank endorsement 
in a bearer cheque, and if anyone except the drawee puts his 
signature on the back without a statement of endorsement, 
he will be liable for giving the drawer an aval (Art. 11 of the 
LoCh). By means of a full endorsement, a bearer cheque may be 
transformed into a cheque “to a name” or an order cheque (Art. 
10 of the LoCh).

3) Aval. Avals are rarely used with cheques. An aval is a legal 
guarantee whereby someone guarantees, with his signature 
on the cheque, that the cheque amount will be paid, fully or 
partially665. It can be given by any person with the business 
capacity, except for the drawee (Art. 13 of the LoCh), whose 
aval would essentially mean an acceptance which, in turn, 
is not allowed with cheques. It can be given for a drawer 
or an endorser by writing an appropriate statement, or by 
signature only on the face or allonge of the person who 
gave the aval (as with a bill of exchange). Contrary to a bill 
of exchange, the mere signature on the back of the bearer 
cheque signifi es an aval for the drawer. The liability of the 
person who gave the aval is direct, independent, and solidary 
to the position of an honouree.

4) Cheque payment. A cheque is payable at sight, and the 
cheque benefi ciary is bound to present it to the drawee for 
payment within the period determined by law. Table 4 lists 
timeframes for paying cheques in our country. The exception 

665 Ibid., p. 382
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is a circular cheque, which can be presented for payment 
within six months from the day of issue (Art. 15 of the LoCh).

Table 4: Timeframes for payment of cheques in BiH

Timeframe:* Place of issue: Place of payment:
8 days Place A in BiH Place A in BiH

15 days Place A in BiH Place B in BiH

20 days European country BiH

60 days Non-European country BiH

*calculated from the date of issue

A cheque that was not presented for payment within the provided 
timeframe becomes prejudiced and the creditor loses rights of 
recourse.666 Such a cheque may be presented for payment, and 
the drawee (bank) is bound to pay it if it has not been recalled 
and if there is no other agreement with the drawer (Art. 18 of 
the LoCh).

A cheque can be paid in different ways, and the legal effect 
is the same as with a bill of exchange. Prior to payment, the 
bank is bound to verify the cheque and the authorization of the 
person presenting it, while it is not bound to verify the endorsers’ 
signatures. It can accept the cheque, dishonour it or ask for it to 
be adjusted to the law if possible. As a rule, the cheque amount 
is paid in full when the drawee may require the delivery of a 
cheque with the receipt on it indicating that it has been paid. A 
partial payment is also possible, which the cheque holder can 
decline, and in case of such a payment the drawee may request 
for it to be recorded on the cheque, along with the issue of a 
receipt for the paid amount (Art. 19 of the LoCh).

5) Cheque recall. Cheque recall is an action whereby the drawer, 
under the conditions provided for by law, withdraws his 
order, i.e. prohibits the drawee to pay the cheque amount 

666 Trifković et al. (2004) op. cit., p. 383
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to the cheque benefi ciary out of his collateral.667 The recall 
can be:

1. general, whereby the payment of all the cheques drawn 
by the drawer to the drawee is prohibited in advance, if 
the time for their presentment for payment has expired;

2. individual, which specifi cally prohibits the payment of 
each individual cheque.

The following are cases of cheque recall:

1. before due date for presentment for payment, when only 
cheques “to a name” and “to order” can be recalled, and only 
by individual recall, and

2. upon due date for presentment for payment, when payment 
of any cheque can be prohibited by general or individual 
recall.668

If the drawee pays a cheque despite the recall, the payment 
does not burden the drawer’s account. On the contrary, if a 
cheque has not been recalled, the drawee is bound to make the 
payment of the cheque amount upon the expiration of the due 
date for presentment for payment as well. The drawer shall be 
liable for incurring damage to the cheque benefi ciary if upon the 
expiration of the date he has disposed of the collateral and has 
not duly recalled the cheque (Art. 18 of the LoCh).

6) Protest. Compared to a bill of exchange, for a cheque there 
are fewer reasons for protesting since there is no act of 
acceptance. Refusal to pay can be established in one of three 
ways: by a public document (protest for non-payment), by 
the drawee’s signed and dated statement on the cheque, 
which is recorded in the registry of protests, and by a dated 
receipt of the clearing institution (Art. 22 of the LoCh). This 
must be done before the time for the presentment of the 
cheque for payment expires. If the cheque is presented for 
payment on the last day and has not been paid, it can be 
protested only on the fi rst following working day. Otherwise, 

667 Ibid., p.384
668 Ibid., pp.384-385
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the cheque benefi ciary loses his right of recourse. If the 
clause “without protest” has been written, a protest is not 
necessary.

7) Recourse. If the payment of a duly presented cheque has 
been declined, the cheque holder can exercise recourse 
against the endorsers, drawer and the persons who gave the 
aval (Art. 22 of the LoCh). The prerequisite for recourse is 
protesting in due time, or an appropriate statement of non-
payment. As in the case of a bill of exchange, the liability 
of the cheque signer is independent, joint and several. The 
drawer is liable for payment to any cheque benefi ciary and 
cannot be exempted from this liability (Art. 9 of the LoCh). 
The drawee’s signature is not on the cheque, which means 
that his obligation toward the drawer is of a civil-law nature 
(obligation under the contract). He is not bound or liable to 
the cheque benefi ciary (he and the cheque benefi ciary are 
not in a legal relation at all).669

8) Cheque duplication. It is allowed to duplicate cheques issued 
in the country and payable abroad, addressed to a name or to 
order. In doing so, each copy must include its serial number, 
since otherwise each copy is valid as a separate cheque (Art. 
23 of the LoCh). The Law on Cheques does not recognize 
the concept of transcripts. Plain transcripts (copies) may be 
made, which have the legal force of plain evidence.

9) Other cheque-related actions. In the case of cheque 
amortisation, the same rules are applied as in the case of 
a bill of exchange. The amortisation of a bearer cheque is 
a problem because it is almost impossible to submit proper 
evidence of such cheque identifi cation to a court, and it is 
also aggravated by the fact that each acquirer in good faith 
becomes its legal holder pursuant to the theory of legal 
illusion.

Lien and retention can both serve as a means of securing the claim 
under the cheque. Provisions of the Law on Bills of Exchange are 
applied to the rights of lien and retention.

669 Trifković et al. (2004) op. cit., p. 386
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A cheque benefi ciary can exercise the protection of his rights by 
lodging one of three available claims:

1) recourse claim: a cheque claim lodged against recourse 
debtors including the drawer, when all the previously 
described actions have been taken but the collection of the 
cheque amount has failed;

2) claim out of the underlying transaction670: regular civil lawsuits 
the legal basis of which is the transaction that was the reason 
for issuing or transferring the cheque (e.g. a sales contract), 
lodged against the drawer or direct endorser (Art. 25 of the 
LoCh). As opposed to the recourse claim, this type of claim can 
be lodged when a cheque has become prejudiced or the limita-
tion periods have expired, provided that its use is not excluded 
and that the cheque benefi ciary has returned the cheque docu-
ment to the person he is lodging the claim against.671

3) unjust enrichment claims: civil-law claims lodged against 
the drawer or direct endorser when conditions for lodging a 
claim out of basic transaction have not been met.

5.4. Types of cheques

Depending on their place (country) of issue and payment, 
cheques can be classifi ed as either “loro” cheques, issued abroad 
and payable in BiH, and “nostro” cheques, issued in BiH and 
payable abroad.

Depending on the specifi cation of the cheque’s benefi ciary, there 
are cheques “to a name” - non-negotiable cheques (containing 
the clause: not to order), cheques “to order” – order cheques 
(containing the clause: to order, written next to the payee’s 
name), cheques “to bearer” – bearer cheques (containing 
the clause: pay to the bearer, or the payee’s name has not 
been specifi ed), and alternative cheques, where the payee is 
alternatively specifi ed (e.g. pay to N.N. or to the bearer).

670 As opposed to a bill of exchange, a cheque is not a completely abstract legal transaction, and the connection between cheque and 
basic transaction is maintained.

671 Trifković et al. (2004) op. cit., p. 388
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Depending on the purpose and special techniques used, there 
are several types of cheques:672

1) cash cheque – the cheque amount is paid in cash at the bank 
(across the counter);

2) account-only cheque – cash payment is forbidden (includes 
the clause: “pay into the account”), and the cheque is paid 
only through the account (Art. 21 of the LoCh) by transferring 
the cheque amount from the drawer’s account to the cheque 
benefi ciary’s account;

3) crossed cheque – a cheque whose face is crossed with two 
diagonal parallel lines,  and which can only be collected 
through a bank, i.e. it is not paid to the holder directly but 
rather to his bank account. Crossing may be (Art. 20 of the 
LoCh) general (there is nothing written between the lines, or 
the word: bank or another term with the same meaning is 
written, and the cheque can be collected through any bank), 
and special (the name of a particular bank is written between 
the lines, and only this bank can collect the cheque). General 
crossing can be turned into special crossing, but not vice 
versa.

4) circular cheque – a cheque issued by the bank-drawer to 
the cheque benefi ciary who has the collateral at the bank, 
inviting thereby all its branches and affi liated banks to pay it. 
The economic aim of issuing it is to make certain payments 
from other business transactions by endorsing the cheque 
(which is made out to order);

5) traveller’s cheque – a variety of circular cheque used to 
pay for services in travelling and tourist business, issued by 
banks or tourist agencies in favour of the payee, who uses it 
to pay for services. These cheques are made out to a name 
and to rounded fi gures, and business entities that receive 
them cannot endorse them;

6) cheque for consumer loan – a variety of crossed cheque 
issued by a bank that is a drawee at the same time, which 
has approved a loan to a given person;

7) documentary cheque – at presentment for payment, the 
payee must submit the documents specifi ed on the cheque 
for inspection.

672 Ibid., pp. 390-393
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5.5. Offences under the Law on Cheques

Issuing a bad cheque (a cheque that is not honoured because 
the account contains insuffi cient funds) results in the drawer’s 
administrative-law liability (Art. 29 of the LoCh) for a minor 
offence (a given percentage of the missing cheque amount), 
property-law liability to the cheque benefi ciary in the form of full 
damages compensation (simple damage and lost profi t) and, if 
he knew that the account contained insuffi cient funds, criminal 
liability for the criminal offence of issuing and putting into 
circulation a bad cheque. In certain cases, sanctions apply to the 
drawer’s actions whereby, upon the cheque’s issuance, he blocks 
the account, thus disabling the payment of the cheque amount. 
Punishable minor offences also include drawing a cheque without 
a date or with an untruthful date; taking, transferring and paying 
such a cheque, if the omissions are known; drawing a cheque 
to another person rather than a bank; cancelling of the general 
or special crossing on a crossed cheque and turning a special 
crossing into a general crossing (Art. 28 of the LoCh).673

5.6. Limitation and cessation of relationship under 
       the Law on Cheques

The limitation periods of recourse claims for cheques are shorter 
than those for a bill of exchange. The cheque holder’s claims 
toward the endorsers and drawer expire in six months starting 
from the expiration of the due date for its presentment for 
payment. Endorsers’ claims toward each other and the drawer 
expire in six months starting from the date of cheque redemption, 
or from the date when an action was taken with the court for 
payment (Art. 24 of the LoCh). Besides payment and limitation, 
rights and obligations under cheques cease in the same ways as 
rights and obligations under bills of exchange.674

673 Ibid., p. 389
674 Ibid., p. 394
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1. DEFINITION OF COMPETITION LAW 

1.1. Economic defi nition of competition

The Bosnian term “konkurencija” (English: competition) is of 
Latin origin (concurrentia) and represents competing, rivalry and 
contest. In economy, it refers to the competition of business 
subjects in order to achieve the same or similar business goals. 
Several types of competition have been identifi ed in economic 
theory. They all have the characteristics of a model. Hence we 
shall focus on three basic types: 

1) Complete or perfect competition is characterised by: atomised 
structure of business subjects, complete automatism in the 
supply and demand movements, tendency to maximise the 
principle of rationality in economy, impossibility of individual 
subjects to affect the level of price and non-existence 
of natural and legal obstacles for free movement of all 
economic;675

2) Incomplete or imperfect competition occurs when some 
of the essential elements of complete competition are not 
present; 

675 Ekonomski leksikon [Economic Lexicon] (1975) Beograd: Savremena administracija [Contemporary Administration], p. 594.
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Nulla lex satis commoda omnibus est; 

id modo quaeritur, si maiori parti et im summam prodest.

No enactment is acceptable to all citizens. Th e only question raised 

is: Does it benefi t the majority? Is it, in the main, of advantage?

(Titus Livius)
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3) Monopolistic competition is marked by non-existence of 
competitors or non-existence of a large number of competitors 
who would be mutually independent. In monopolistic 
competition, out of all principles of free competition, only the 
principle of rationality and maximising profi t is present.676 If 
the nature of a specifi c sector technologically or economically 
requires the monopolistic structure of the sector (e.g. railway, 
electrical industry), the legislator prescribes the assumptions 
and method of competing in these sectors in a specifi c way. 
Such economic industries are said to be “regulated”.677

The legal defi nition of “competition” does not exist either 
in comparative law or our law. That is why the legal term of 
competition is a work of theory. Its content depends on the aim 
for which the defi ning is conducted. However, some common 
traits can be identifi ed. The fi rst is that the essence of competition 
is always respected in the way in which it is determined by 
economic theory. Secondly, defi nitions are of a different scope 
and can be classifi ed into wider (systemic), and narrower (legal 
technical). Finally, all defi nitions are predetermined by numerous 
explanations and limitations. In law, competition is understood 
as an event, an action and a relation. If nothing specifi c is 
pointed out in the text below, the term “competition” shall imply 
a competitive relation in the market. This approach needs further 
explanations. 

Firstly, competition assumes the existence of several 
independent subjects in economy. They can originate from the 
same or different industries and from different levels of business 
operations (wholesale and retail). Secondly, the market as 
a place of demand and supply has to be determined for each 
specifi c case, taking into consideration geographical, transport-
related, cultural, administrative-legal and other relevant factors. 
A market can be understood as a market of suppliers and market 
of consumers, depending on the case in question. Thirdly, the 
object of the competition can be goods, rights or services. They 

676 Ekonomski leksikon [Economic Lexicon]  (1975) op. cit., p. 594
677 See: Trifković, Miloš (2003) Nova struktura prava konkurencije u Bosni i Hercegovini, Zbornik radova sa međunarodnog savjetovanja 

„Aktualnosti građanskog i trgovačkog zakonodavstva i pravne prakse“ [New Structure of Competition Law in Bosnia and Herzegovina 
– The Collection of Papers from the International Counselling on “Current Developments in Civil and Commercial Legislative and Legal 
Practice”], Neum, 6,7 and 8 June 2003, pp. 70 – 71.

Incomplete or imperfect 
competition occurs when 
some of the essential 
elements of complete 
competition are not present.

M o n o p o l i s t i c 
competition is marked 
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generally belong to the same type. In theory, however, it is 
undisputable that even substitutes have the features of an object. 
Finally, what encompasses all above elements of competition is a 
single goal of competitors. It can be defi ned as the conclusion of 
a contract with the same third party. It must be such so that not 
all competitors can achieve it simultaneously. 

1.2. Competition law in European Union law 

The Commission, along with the national authorities for market 
competition, directly enforces the EU rules of market competition, 
pursuant to Articles 101-109 of the Treaty on the Functioning of 
the European Union (TFEU)678, in order for EU markets to function 
better, ensuring that all companies compete equally and fairly in 
accordance with legal regulations. This benefi ts consumers and 
businesses as well as the European economy as a whole. Within 
the Commission, the Directorate-General for Competition679 is the 
primary responsible authority that applies its authorities directly. 
However, there are strict limitations. The Directorate-General 
for Competition may only intervene if it has the evidence of the 
breach of competition rules and its decisions may be a subject 
of appeal before the Court of Justice of the European Union680.
 
Articles 101 and 102 of the TFEU ban agreements that disrupt 
competition among companies. They also ban an abuse of a 
dominant position of one or more business subjects in a relevant 
market. National authorities for the protection of competition 
also apply the provisions of Articles 101 and 102 of the TFEU 
as their internal law, whenever this is possible. The regulation 
of concentration bans mergers and acquisitions that could 
signifi cantly limit competition.681 

678 The Treaty on European Union, the Treaty on the Functioning of the European Union and the Treaty establishing the European Atomic 
Energy Community were consolidated when the Treaty of Lisbon came into force. The latest consolidated versions published in the 
Offi cial Journal of the European Union can be found in OJ C 326 and C 237 of 26 October 2012. http://eur-lex.europa.eu/LexU-
riServ/LexUriServ.do?uri=OJ:C:2008:115:0047:0199:en:PDF 

679 European Commission, Directorate – General for Competition, see  http://ec.europa.eu/competition/index_en.html 
680 http://curia.europa.eu/jcms/jcms/Jo2_6999 
681 Read more about competition law in the European Union in: Misita, N. (2012) op cit. 
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1.3. Sources of competition law in Bosnia and Herzegovina 

The fi rst position in the hierarchy of formal sources of competition 
law belongs to the constitutions of Bosnia and Herzegovina and 
of entities, determining the basic requirements of this branch. 
Their role is to establish a general state-legal framework for 
market and competition. 

The second most relevant source is the Law on Competition 
(LC) at the state level, which prescribes the rules, measures and 
procedures of protection of market competition, as well as the 
authority and the method of work of the Council of Competition 
that protects and promotes market competition in Bosnia and 
Herzegovina. Considering that the LC has regulated some issues 
and terms generally, those issues are more precisely defi ned in a 
series of bylaws: the Regulation on the Defi nition of a Relevant 
Market682, the Regulation on Defi nition of a Dominant Position683, 
Regulation on Agreements of Minor Importance684, Regulation 
on Notifi cation and Criteria for Assessing a Concentration685, 
Regulation on the Procedure for Granting Immunity from Fines 
(Leniency Policy)686, Regulation on Precise Defi nition of the 
Method of Periodical Fines687, Regulation on Block Exemption 
Granted to Certain Categories of Agreements Between Companies 
Operating on the Same Level of Production or Distribution Chain 
(Horizontal Agreements)688, Regulation on Block Exemption 
Granted to Certain Categories of Agreements Between Companies 
Operating on Different Levels of Production or Distribution 
Chain (Vertical Agreements) 689, Regulation on Block Exemption 
Granted to Insurance Agreements690, Regulation on Block 
Exemption Granted to Agreements on Distribution and Servicing 

682 Offi cial Gazette of BiH, 18/06 and 34/10.
683 Offi cial Gazette of BiH, 18/06 and 34/10.
684 Offi cial Gazette of BiH, 85/05 and 34/10
685 Offi cial Gazette of BiH, 34/10
686 Offi cial Gazette of BiH, 34/10
687 Offi cial Gazette of BiH, 31/06
688 Offi cial Gazette of BiH, 15/06
689 Offi cial Gazette of BiH, 18/06
690 Offi cial Gazette of BiH, 15/06
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of Motor Vehicles691, Regulation on Block Exemption Granted to 
Certain Categories of Technology Transfer Agreements (Licence 
and Know-How Agreements) 692, and Regulation on Amount of 
Administration Taxes Relating to the Practices Before the Council 
of Competition693. 

The third group of sources comprises of the laws listed below, 
which prescribe the obligation of a loyal game for its addressees, 
i.e. ban the abuse of a monopolistic or other privileged 
position:

1) The Law on Internal Trade (LIT)694: its subject matter 
includes: the protection of consumers and unlawful trade, 
as well as measures of temporary limitations of the market. 
This law is valid for trade only and therefore has a sectoral 
character.

2) The Law on Price Control (LPC) prescribes the relations “in 
the control of prices of products and services in a single 
market of the Federation” (Art. 1). It bans all agreements on 
pricing as monopolistic, as well as the abuse of a dominant 
position in pricing and the use of other illegal actions in this 
fi eld that would put other business subjects in an unequal 
position (Art. 2). Opposite behaviour represents an economic 
offence (Art. 15). The authorities in charge of price control, 
their authorisation and method of operations are prescribed 
in detail. Due to the generality of its norms, this law has a 
general character, which means that it is applied in all fi elds 
of economic life. 

3) The Law on Market Inspection (LMI)695 provides general 
defi nitions of the authorities granted to this system of 
inspection units. In competition law, it is relevant that the 
authority of market inspection is prescribed regarding the 
control of “ways and terms of conducting economic activities 

691 Offi cial Gazette of BiH, 16/06
692 Offi cial Gazette of BiH, 15/06
693 Offi cial Gazette of BiH, 30/06 and 18/11.
694 The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 40/10
695 Offi cial Gazette of FBiH 2/95. Hereinafter: LMI.
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in the domestic market” (Art. 1) and in foreign trade 
operations. Market inspection also controls the procedures 
related to certain industrial property rights – signs of 
distinguishment – that are of vital interest for competition.  

4) The Law on Obligations (LoO) represents a fundamental 
source of law for the regulation of compensation of damage 
caused by acts of distorting competition (property sanction). 
As there are no specifi c solutions, general rules of civil liabil-
ity are applied.

5) The Law on Market Surveillance of Bosnia and Herzegovina 
(LMS)696, which prescribes the surveillance of products 
launched in the BiH market, determines general principles 
and establishes the system of market surveillance, its 
organisation and functioning as well as obligations and 
liabilities of producers and distributors is the market 
surveillance system

6) The Law on Consumer Protection (LCP) 697 of Bosnia and 
Herzegovina, which, along with other issues, determines 
the matters of: competent authorities for the protection of 
rights and interests of consumers, obligations and liabilities 
of all individuals and legal entities, as well as conditions 
and method of sale of products or services to consumers 
regardless of their legal, proprietary or organisational form. 

7) the Laws on Intellectual Property698

8) the Criminal Codes699

696 Offi cial Gazette of BiH, 45/04, 102/09. 
697 Offi cial Gazette of BiH, 25/06. 
698 The Law on Copyright and Related Rights (Offi cial Gazette of BiH, 63/10); the Law on Collective Management of Copyright and Related 

Rights (Offi cial Gazette of BiH, 63/10); Law on Patents (Offi cial Gazette of BiH, 53/10); the Law on Trademarks (Offi cial Gazette of BiH, 
53/10); the Law on Industrial Design (Offi cial Gazette of BiH, 53/10); the Law on Geographical Indications (Offi cial Gazette of BiH, 
53/10); the Law on Protection of Topographies of Integrated Circuits (Offi cial Gazette of BiH, 53/10).

699 The Criminal Code of BiH (Offi cial Gazette of BiH No. 3/03, 32/03, 37/03, 54/04, 61/04, 30/05, 53/06, 55/06, 32/07, 8/10) and the 
Criminal Code of the Federation of BiH (Offi cial Gazette of FBiH, No. 36/03, 37/03, 21/04, 69/04, 18/05, 42/10, 42/11), hereinafter 
cited as CC BiH and CC FBiH.
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9) the Laws on Electricity Market700 

10) the Law on Communications701.

The fourth position in the hierarchy of sources belongs to good 
business customs. The obligation of their application is prescribed 
in Article 3 of the LIT and Article 21 of the LoO. Good business 
customs are a complex category. They present a combination 
of rules formed in business operations and moral norms valid in 
the entire society. They can be defi ned as customary business 
rules that originate in the market, which contain both business 
contents and the norms of the general social morality. A good 
business custom differs from an exclusively moral norm by the 
very inclusion of technical structural rules. A good business 
custom differs from business customs as purely technical rules 
in specifi c industries or economy in general, and the difference 
includes: the obligation of ethical content, the legal basis of 
application, and an imperative character.702

The fi fth position in the hierarchy belongs to the “commercial 
rules” (Art. 3 of the LIT). They can be twofold: business customs 
and usances. Business customs or “commercial business customs” 
as the LoO defi nes them703, represent business customs in the 
narrow legal-technical sense. They imply “commercial practice 
that is so widely used that the economists expect the parties in 
contract to act in accordance with such practice”.704 A business 
custom becomes a source of law if it is reasonable, axiomatic, 
widely known and well accepted by the majority of businesspeople. 
As an additional requirement, the feature of a business custom 
not being contrary to moral rules can be requested. 

700 The Law on Transmission of Electric Power, Regulator and System Operator of Bosnia and Herzegovina (Offi cial Gazette of BiH, 07/02, 
13/03, 76/09, 1/11); the Law Establishing the Company for the Transmission of Electric Power in Bosnia and Herzegovina (Offi cial 
Gazette of BiH, 35/04, 76/09); the Law Establishing an Independent System Operator for the Transmission System of Bosnia and 
Herzegovina (Offi cial Gazette of BiH, 35/04); the Law on Electricity (Offi cial Gazette of FBiH, 41/02, 38/05, 61/09, 83/11); the Law 
on Electricity – Consolidated Text (Offi cial Gazette of RS, 08/08, 34/09, 92/09, 1/11); the Law on Electricity (Offi cial Gazette of Brčko 
District, 36/04, 28/07, 61/10, 4/13). 

701 The Law on Communications (Offi cial Gazette of BiH, 31/03, 75/06, 32/10, 98/12)
702 Read more in Trifković, Miloš (1990) Nelojalna utakmica [Unfair Game], Sarajevo: Svjetlost, pp. 100-109.
703 Art. 1107 of the LoO.
704 Goldštajn, A. (1967) op cit., p. 26.
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Commercial rules include usances as well. They are good business 
customs systematised in collections. Special usances on retail are 
particularly interesting as a source of competition law.  

1.4. Subject matter of competition law 

Subject matter of competition law includes social and business 
relations of economic-political and property character that 
represent a method of economic game in the fi eld of transfer 
of goods and services in a unique market. Within such broadly 
determined area of relations and norms, the following basic 
institutes i.e. prohibited activities can be distinguished: 

1) Monopolistic behaviour, which includes prohibited agreements 
and the abuse of a dominant position, 

2) Prohibited concentrations, 
3) Distortion of the unity of the market, and
4) Unfair competition/game. 

The terms and characteristics of each of the institute, as well 
as their importance for the protection of competition shall be 
separately discussed. Here we shall only review the elements 
that make them unique. If we analyse their content, all the above 
institutes have a common subject – a prohibited and socially 
dangerous action in the transfer of goods and services and in the 
market in general, which is aimed at the prevention, limitation 
and distortion of competition. Further, regarding their functional 
sense, these institutes are linked by the fact that they, taken 
together, establish the boundaries of allowed behaviour of all 
subjects towards the market and in the market. Thirdly, their 
goal is unique. They all should disable the market exploitation 
of owners (gaining profi t) that is a result of illegal and socially 
unacceptable methods of business operations. 

1.5. Method of competition law 

The method of competition law represents the way in which 
the relations in this fi eld are regulated. The characteristics of 
the method of competition law are expressed in all institutes of 

Usances are good business 
customs systematised in 
collections.

Subject matter of 
competition law includes 
social and business relations 
of economic-political and 
property character that 
represent a method of 
economic game in the fi eld 
of transfer of goods and 
services in a unique market. 
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competition law, albeit not in the identical form and the same 
intensity. The fi rst characteristic concerns the particularity of 
sources of law. Their number and complexity approach the 
system of sources of business law, industrial property rights 
and administrative law. To a larger extent than before, the 
laws dominate in it. Thanks to the authorisations that the Law 
on Competition transferred to the Council of Competition, its 
regulations as bylaws have become an extremely important 
source of law for antitrust law. Secondly, the interpretative role of 
customs, both those qualifi ed as good ones and those “business” 
ones has been increased. Thanks to the defi nition of illegal trade, 
the system of trade customs is directly involved in the sources of 
regulation of competition (Art. 50 of the LIT). 

Competition as a separate social value and a protected object 
of the fi rst order has caused the second characteristic of the 
method of this branch: the majority of coercive (imperative) 
norms. Thirdly, competition law is marked by a specifi c unity 
of prohibitive (“negative”) and enforcement (“positive”) norms. 
The entity laws on trade as sectoral acts lose the primacy before 
the general Law on Competition of Bosnia and Herzegovina. 
However, the economic game in specifi c industries of public 
interest remains the subject of regulation lex specialis. Thanks 
to the provisions of the Law on Consumer Protection of BiH 
and the Criminal Code of BiH, fi rm functional relations between 
competition law and consumer protection law are established. 
The tendency of linkage has been noticed with other fi elds as 
well – industry property law and law regarding the status in 
particular.  

Economic and political signifi cance of competition has determined 
the fourth characteristic of the method of legal regulation; a 
unique treatment of all subjects that operate towards a market 
and in it. This principle has been emphasised in the provisions 
of the LIT which ban governmental authorities, at least at the 
level of declaration, from distorting the unique market of the 
Federation (Art. 4 of the LIT). 

The fi fth characteristic of the method is the establishment of a 
special complex system of authorities of control. Its fi rst segment 
is the Council of Competition. In the most important part of 
competition law, in antitrust law, the Council of Competition has 

The method of 
competition law 
represents the way in which 
the relations in this fi eld are 
regulated. 

A general clause implies 
giving a general defi nition 
of a prohibited act or action 
that distorts competition. 
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a regulatory, control function, as well as the authority to perform 
administrative proceedings and impose fi nes.705 The second group 
of authorities comprises of the authorities of market inspection 
at the federal, cantonal and municipal level. The second sub-
system of authorities of control is represented by those entrusted 
with price control. Unlike market inspection, this is where most 
authority was given to the federal organs of price control. 

The sixth characteristic is the use of a general clause and 
designated cases. A general clause implies giving a general 
defi nition of a prohibited act or action that distorts competition. 
It contains relevant elements, the essence of each individual 
institute. Designated cases represent listing the most typical and 
most frequent manifestations of each type of a prohibited act in 
competition. In theory and comparative legislative, there are two 
approaches to the relation of a general clause and designated 
cases. According to the fi rst, a general clause is primary and 
independent. In this context, designated cases merely have an 
interpretative characteristic and a didactic function. According 
to the second approach, designated cases are primary and 
independent. They represent unlawful acts per se, and this is 
why elements from the general clause need not be separately 
determined. Such a procedure is required only in non-typical 
manifestations of specifi c prohibited institutes. The general 
clause in this approach has an alternate function. 
 

2. INSTITUTES OF COMPETITION LAW 

2.1. Defi nition of monopolistic behaviour 

Etymologically, the term “monopoly” is of Greek origin, comprising 
of monus – the only and polion – sale, or poleo – by sale. In 
the broadest sense of the word, monopoly represents a stage 
in the development of capitalism characterised by a paramount 
infl uence of major concentrations in economy and the society, 

705 See Art. 20-56 of the LC.
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fi rst at the national level and then globally as well.706 The second 
meaning of monopoly implies market relations in which there is 
an exclusive authority or an undisputable dominance of a single 
business subject or a homogenous group of business subjects 
over supply or demand of goods and services in a relevant market. 
Monopoly defi ned this way can appear as a monoemporium i.e. as 
different variants of monopoly/monopsony, duopoly/duopsony, 
and oligopoly/oligopsony.707

The third meaning of the term monopoly is aimed at the 
determination of participants in a monopolistic market relation. 
Two elements are critical for its classifi cation: the existence 
or non-existence of a formal-legal transaction by which a 
monopolistic relation is established, and the preservation or 
loss of a legal identity of participants in this agreement and in a 
relation created by it. The most relevant permanent monopolies 
are cartels, unions and trusts. Temporary monopolies are 
short-term monopolistic agreements (corner, ring, pull, etc.) 
which are formed in order to conduct specifi c tasks in a market 
performance and are generally dispersed as soon as such tasks are 
fi nalised. 

The legal concept of reducing monopolistic actions, content-
wise, should encompass: monopolistic agreement/prohibited 
agreements, the abuse of a dominant market position 
(“monopolistic behaviour”), concentration control and various 
types of actual or potentially restrictive business practise. 

A relevant market serves as a foundation for the calculation of 
a market share of business subjects in the market. The Law on 
Competition defi nes a relevant market as a market of certain 
products and/or services that are an object of conducting activities 
of business subjects in a certain geographic area (Art. 3 of the 
LC). A relevant market of products and/or services encompasses 
all products and/or services that consumers and/or users 
consider substitutes, under acceptable conditions, considering 
their relevant characteristics, quality, common use, way of use, 

706 See Galbreith, John Kenneth (1970) Nova industrijska država [The New Industrial State], Zagreb: Stvarnost; Baren, A. Paul i Sweezy, 
M. Paul (1969) Monopolni kapital [Monopoly Capital], Zagreb: Stvarnost.

707 See Ekonomski leksikon [Economic Lexicon] (1975) op. cit., pp. 755 and 759.
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conditions of sale and prices. The Council of Competition further 
regulates the requirements, criteria and method of determining a 
relevant market. A relevant geographic market covers the entire 
or a signifi cant part of the territory of Bosnia and Herzegovina 
in which business subjects operate in a sale and/or purchase 
of relevant products/services under equal or suffi ciently similar 
conditions and which differentiate this market signifi cantly from 
the requirements of competition in the neighbouring geographical 
markets. In certain cases, a relevant geographical market can be 
determined at an international level. 

2.2. Prohibited agreements 

The introductory part of the provision of Article 101 of the Treaty 
on the Functioning of the European Union contains a general 
prohibition of cartel behaviour. It encompasses: all agreements 
between business subjects, decisions by associations of business 
subjects and concerted practices which may affect trade between 
member states and which have as their object or affect the 
prevention, restriction or distortion of competition within the 
internal market.708 The above and similar agreements are null 
and void (Art. 101, par. 2 of the TFEU). In accordance with the 
stance that some agreements, even though restrictive from the 
point of competition, still may be a support to a more effi cient 
economy, the Treaty explicitly establishes a possibility of their 
exemption from the general prohibition709. Pursuant to Article 
101, paragraph 3 of the TFEU, some agreements or groups of 
agreements are treated as allowed, if they:

1) contribute to the improvement of production or distribution 
of goods or promote technical or economic progress, 

2) while allowing consumers a “fair share” of the resulting 
benefi t, 

3) do not impose on companies any restrictions which are not 
necessary for the achievement of such goals, and

708 More about competition law in EU in: Misita, N. (2012) op. cit.
709 See a detailed theoretical review in Foster, Nigel (2006) Foster on EU Law, New York: Oxford University Press, pp. 303-310.
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4) do not give the participants a possibility of eliminating 
from competition a signifi cant portion of the products in 
question.710  

In theoretical sense, a monopolistic agreement is the result 
of an agreement reached in any manner, of two or more 
subjects of business law whose goal or results are prevention, 
restriction or distortion of a free game, and which puts or may 
put one or more subjects into a monopolistic or other special 
privileged market position as compared to other competitors or 
consumers. 

Pursuant to Article 4 of the Law on Competition, the following 
are prohibited: all agreements, contracts, single provision of 
agreements or contracts, concerted practices, explicit and tacit 
agreements between the companies, as well as other acts of 
companies the object or effect of which is to prevent, restrict or 
distort market competition in the relevant market. For further 
harmonisation of competition law in BiH and in the EU, it would 
be necessary to determine as monopolistic all those agreements 
whose goals or results are affects harmful for competition in the 
relevant market. 711 Such agreements are null and void. They are 
agreements that refer to: 

1) a direct or indirect determination of purchase and selling 
prices or other commercial conditions;

2) limitation or control of production, markets, technical 
development or investment;

3) fragmentation of the market or of sources of supply; 
4) application of dissimilar conditions to equivalent or similar 

transactions with other parties, thereby placing them at a 
competitive disadvantage;

5) conclusion of contracts subject to acceptance by the other 
party of supplementary obligations which, by their nature or 
according to commercial usage, do not have connection with 
the subject of such contract (Art. 10 of the LC). 

710 Ibid., p. 97. 
711 See Trifković, Miloš (2006) Određivanje monopolističkih sporazuma u pravima Bosne i Hercegovine i Evropske Unije, Pregled [Deter-

mination of Monopolistic Agreements in Laws of Bosnia and Herzegovina, Review], , 4/2006, pp. 63-91. 
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The elements of a monopolistic agreement are presented below.

1) The existence of an agreement between at least two subjects 
of anti-monopolistic law which is aimed at prevention, 
restriction or distortion of free competition. 

2) The conditions of business, which include all facts and 
circumstances that determine primarily economic and legal 
modalities of entering a certain industry, as well as the scope 
and method of its operations. 

3) The focus on the prevention or restriction of free competition is 
a complex element. The term of focus needs to be understood 
in an objective rather than subjective sense. It is suffi cient 
that an agreement according to specifi c circumstances has 
or may have a restrictive effect on competition, for it to be 
considered “focused” on it. The intention and lack of care 
of participants in an agreement are legally irrelevant. The 
distortion and restriction of competition should be understood 
widely, in both quantitative and qualitative sense. In the fi rst 
meaning, it generally represents the decrease in the number 
of competitors or the restriction of solvent demand or 
supply. In the qualitative sense, the distortion of competition 
is mostly manifested as an exhaustion of supply or demand 
and as a reduction of conditions of market transactions.

4) An actual or potential bringing of one subject into a 
monopolistic or privileged position is determined according to 
specifi c conditions of each case of monopolistic agreement. 
The determination of a dominant position represents a 
particular diffi culty here. Systematic interpretation refers 
to two characteristics of this term. First, the privilege 
must not be insignifi cant. It must appear somewhat below 
the dominant position and above the position of subjects 
exposed to regular operations of effective competition. 
Second, a dominant position does not have to be real. It 
is suffi cient that there is a realistic possibility of a subject’s 
acquiring such a position in the future. A monopolistic or 
privileged position is determined as compared to either other 
competitors or consumers. 
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Anti-monopolistic law methodologically also represents the most 
complex phenomenon in competition law. Along with the above 
general characteristics, there are some specifi c instruments 
in it. Firstly, a system of exemptions from the prohibition of 
monopolistic agreements has been developed. 

According to the LC (Art. 4, par. 3), monopolistic agreements 
from Article 4, paragraph 1 are not prohibited if they contribute 
to the improvement of production or distribution of goods and/
or services within Bosnia and Herzegovina, or promote technical 
or economic progress while allowing consumers a fair share of 
the resulting benefi t, if they only impose restrictions necessary 
for the achievement of objectives and if they do not enable the 
elimination of competition in respect of a substantial part of 
products or services.

There are block and individual exemptions. The Council of 
Competition, upon a request from one or several parties in 
agreement may issue a resolution on individual exemption from 
prohibition on agreements from Article 4, paragraph 1 of the 
LC if the agreement meets the requirements from Article 4, 
paragraph 3. An individual exemption may contain requirements 
and prohibitions. An individual exemption has a temporary 
validity, which may not be longer than fi ve years. Upon the 
parties’ request, expiration date may be extended for another 
fi ve years, if the agreement proves to still meet the requirements 
from Article 4, paragraph 3. 

The Council of Competition has adopted the following block 
exemptions for the application of provisions of Article 4, paragraph 
3, for:

1) horizontal agreements, particularly on research, development 
and specialisation; 

2) vertical agreements, in particular the agreements on exclusive 
distribution, selective distribution, exclusive purchase and 
franchising;

3) agreements on transfer of technology, license and know how 
agreements;

4) agreements on distribution and servicing of motor vehicles;
5) insurance agreements.
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The doctrine de minimis represents an exemption from the 
prohibition rule in relation to any agreements, decisions by 
associations of companies and concerted practices which may 
affect trade in the internal market according to Article 101, 
paragraph 1 of the TFEU. According to the de minimis rule, 
agreements and practise with insignifi cant i.e. minimal effects 
on competition in the internal market are out of scope of the 
prohibition.712 In accordance with the principle “De minimis non 
curat praetor” (the praetor does not concern himself with trifl es), 
the Court and the EU Commission have only created a possibility 
to limit their authority if they evaluate it to be rational. By omitting 
the communitarian processing based on the de minimis rule 
does not mean that national and antitrust or court authorities 
cannot take a case. 713 Contrary to the solutions in the EU, in 
Bosnia and Herzegovina a partial exemption of agreements of 
minor importance from the general prohibition on monopolistic 
agreements is a legal institute (Art. 8 of the LC). 

The application of the doctrine de minimis on a specifi c agreement 
aims for the agreements that contain certain restrictive provisions 
that business subjects with a relatively small turnover and/or a 
relatively small market share (which does not exceed the scope 
determined by the regulation), to make them lawful i.e. for 
them not to be subject to the prohibition, and such agreements 
are called “agreements of minor importance”. 714 Pursuant to 
the provisions of the LC, a minor importance agreement is an 
agreement in which the common market share of the parties 
in the agreement and business subjects under their control in 
a relevant market is insignifi cant, except for heavy restrictions 
(Art. 8, par. 2 of the LC). In accordance with that, the following 
agreements are not prohibited: 

1) if the total market share of the parties to an agreement in 
the relevant market does not exceed 10% in cases when 

712 The provision of Art. 101, par. 1 of the TFEU implies the de minimis principle. Insignifi cant i.e. minimal effects of market share in 
horizontal agreements exist if the common participation of the involved actual or potential competitors does not exceed 10% of the re-
levant market. In case of vertical agreements, the individual market share of 15% of the relevant market of each participant represents 
the limit above which the agreement loses the de minimis feature, under the condition that the parties are not mutual competitors. 

713 Trifković, M. (2006) op. cit., p. 86. 
714 Read more in: Fairhurst, John and Vincenzi, Christopher (2003) Law of the European Community, Fourth Edition, Pearson Longman, 

England, pp. 450-452.
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the agreement is made between business subjects which are 
actual or potential competitors i.e. when they operate on the 
same level of production or trade;

2) if the market share of the parties to an agreement in the 
relevant market does not exceed 15% in cases when the 
agreement is concluded between business subjects which 
are not competitors i.e. when they operate on different levels 
of production or trade;

3) the agreements in which it is diffi cult to classify the agreement 
as either an agreement between competitors or agreement 
between business subjects that are not competitors and 
where the threshold of 10% share in the relevant market 
shall apply.

2.3. Dominant position and abuse of dominant position

The section on competition of the original contract on the EEC 
incorporates a provision which regulates the cases of a governing, 
i.e. a dominant position of a company in the internal market – 
Article 102 of the TFEU. Possessing a dominant position in the 
market is not prohibited. However, the abuse of such a position is 
prohibited.715 According to Article 102, paragraph 2 of the TFEU, 
the abuse can be refl ected in the following types of practices: 

1) directly or indirectly imposing unfair purchase or selling 
prices or other unfair trading conditions;

2) limiting production, markets or technical development to the 
prejudice of consumers;

3) applying dissimilar conditions to equivalent transactions with 
other trading parties, thereby placing them at a competitive 
disadvantage;

4) making the conclusion of contracts subject to acceptance 
by the other parties of supplementary obligations which, 
by their nature or according to commercial usage, have no 
connection with the subject of such contracts.

715 For more details see Fairhust, J. and  Vincenzi, C. (2006) op. cit., pp. 550-564.
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The provision regarding the prohibition incorporated in the 
Article 102 of the TFEU stipulates the following elements: one 
or more enterprises, a dominant, i.e. a governing position; a 
dominant position in the internal market or a signifi cant part of 
it; an abuse; and the effect on trade, i.e. the exchange of goods 
and services between member states.716

A business subject has a dominant position in the relevant 
market of goods or services, when due to its market power it can 
operate considerably independently from its actual or potential 
competitors, buyers, consumers or suppliers, taking into account 
the market share of that company in the relevant market, market 
shares of its competitors, as well as the legal and other barriers 
to the entry of other business subjects in the market (Art. 9 of 
the LC).

It is assumed that a company has a dominant position in the 
market of goods or services if it has a market share of more than 
40% in the relevant market, and that several companies have a 
dominant position in the market of goods and/or services if two 
or more companies have a joint participation in the market which 
is higher than 60% in the relevant market. Furthermore, it is 
assumed that several companies have a dominant position in the 
market of goods and/or services if four or fi ve companies have a 
joint market share higher than 80% in the relevant market. 

According to the resolutions of the LC, any abuse of a dominant 
position of one or more companies in a relevant market is 
prohibited. The abuse of a dominant position occurs in the 
following cases:  

1) direct or indirect imposition of unfair purchase and selling 
prices or other trading conditions which restrict competition;

2) limitation of production, markets or technical development to 
the prejudice of consumers;

3) application of dissimilar conditions to equivalent or similar 
transactions with other parties, thereby placing them at a 
competitive disadvantage;

716 I Misita, N. (2012) op. cit., p. 134.
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4) making the conclusions of the contracts subject to acceptance 
by the other party of supplementary obligations,  which by 
their nature and according to the commercial usage, have no 
connection with the subject of such contract. 

In addition to the above, the following cases717 are considered as 
the abuse of a dominant position of one or more business entities 
(a joint dominant position):

1) discrimination in the ratio of prices (different prices) of a 
particular product or service in different relevant geographic 
markets;

2) permanent supply and sale of products or services to buyers 
at unfair (low) prices diverting the buyers from purchasing 
similar products or services from competitive suppliers 
(“loyal” – targeted sale discounts or secret discounts); 

3) fi xing the prices of products or services below the production 
costs with an aim to eliminate the competitors;

4) an unjustifi able cancellation or reduction of production or sale 
of products or services which has negative consequences for 
consumers;   

5) the limitation of production and market as a result of exclusive 
agreements (special deductions, discounts, fi nancial benefi ts);

6) conditioning the buyer to purchase an additional product or 
service along with the requested product or service;

7) the ability of a business entity to determine operating terms 
of supply and demand in the relevant market providing to it 
unjustifi able increase of profi t;

8) refuse the access of other companies , by providing them a 
reasonable fi nancial fee charging, to facilities, equipment, 
relocated network or other infrastructure facilitates, 
possessed or used by the dominant company in a case when 
other companies are not able , due to legal or other reasons, 
to operate in the same market (where the dominant company 
operates) without possibility to use the same capacities/
equipment and in a case when the dominant company does 
not prove that the common use is not practicable due to 
operative, technical or other reasons or that such a use may 
not be asked from them.

717 Art. 9 of the Regulation on Defi nition of a Dominant Position (Offi cial Gazette of BiH, 18/06 and 34/10).  
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Based on the legal regulation of a dominant position and abuse of 
a dominant position, the Council of Competition issues a decision 
by which it: 

1) determines the dominant position and operations of 
companies that represent an abuse of such a position and 
prevent, restrict or distort market competition;

2) prohibits any further operations of a company;
3) determines deadlines and measures for the removal of 

adverse consequences of such operations; 
4) orders to a company to take other appropriate measures 

which contribute to ensuring competition among companies 
in the relevant market, and sets deadlines for their execution.

If the Council of Competition does not issue such a decision within 
the deadline, it is considered that the concluded agreement, i.e. 
a company’s operations do not imply an abuse of a dominant 
position (Art. 41, par. 1, point c of the LC).

2.4. Concentrations and prohibited concentrations

The control of concentration is directed towards the prevention 
of power concentration in the market. Based on Article 352 
of the TFEU, in 1989 the legislator implemented the Council 
Regulation on the Control of Concentrations between Companies 
(CRCC)718, and it was signifi cantly revised in 2004.719  Pursuant 
to Article 3, paragraph 1 of the CRCC, a concentration implies 
a permanent change of control over a company which results 
from:

1) a merger of two or more previously independent companies 
or their parts, or

2) an acquirement, by one or more persons already controlling 
at least one company, or by one or more companies, whether 
by purchase of securities or assets, by contract or by any 

718 COUNCIL REGULATION (EEC) No 4064/89 of 21 December 1989 on the control of concentrations between companies http://eur-lex.
europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31989R4064:EN:HTML 

719 COUNCIL REGULATION (EC) No 139/2004 of 20 January 2004 on the control of concentrations between companies (the EC Merger 
Regulation), http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:024:0001:0022:en:PDF 
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other means, of direct or indirect control of the whole or 
parts of one or more other companies.720 

The listed types of concentration can occur in three forms. 
Namely, companies or companies can be:

1) at the same level of economic operations (e.g. production 
level): horizontal merger, acquisition and cooperation;

2) at different levels (e.g. production and distribution): vertical 
merger, acquisition or cooperation; and

3) companies which do not operate at the same production 
market or geographical market, i.e. if their merger does not 
have vertical or horizontal effects: conglomerate mergers, 
associations, concentrations.721

Any concentration which restricts effective competition in the 
internal market or in its signifi cant part, particularly by creating 
or strengthening a dominant position in the market, is contrary 
to the internal market of the EU and hence, it is prohibited by 
the CRCC. A preventive control system has been arranged in a 
procedural manner, and it stipulates that the Commission must 
be notifi ed of the intended concentration (fusion).722

Concentration can be accomplished through various legal forms. 
Competition law generally does not distinguish such forms, but 
rather starts from economic effects accomplished by them. The 
signifi cance of these legal forms lies in the fact that they facilitate 
the identifi cation of transactions that represent concentrations, 
which helps to determine when it is required to implement the 
rules that protect market competition.

The forms of concentration are:

1) merger or acquisition of independent companies or their 
parts;

2) acquiring control or major infl uence of one or more companies 
over each other, i.e. over several other companies or a parts 

720 For more details on concentrations according to  law in the EU, see Misita, N. (2012) op. cit., pp. 161-187.
721 Ibid., citation, p. 162.
722 See Horspool, Margot and Humphreys, Matthew (2006) European Union Law, New York: Oxford University Press, pp. 377-382.
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of another company, i.e. parts of other companies, by: 
a) purchasing the majority of shares or a portion of the 

capital stock; or
b) gaining the majority of the right to vote; or
c) any other actions, in accordance with the provisions of 

the laws that regulate the establishment of companies 
and their management; 

3) long term joint venture of two or more independent 
companies, which operates as an independent company.

Concentrations of companies which lead to a signifi cant distortion 
of effective market competition in the entire market of Bosnia and 
Herzegovina or in its signifi cant part are prohibited, particularly 
those that create a new dominant position or strengthen an 
existing one. Participants in concentration must report any 
intended concentration, once the following requirements have 
been met:

1) that the total annual revenue of all participants in the 
concentration generated by selling goods and/or services in 
the global market is BAM 100,000,000 according to the fi nal 
account in the year preceding the concentration; and  

2) that the total annual revenue of every participant in the 
concentration of at least two companies generated by 
selling goods and/or services in the market of Bosnia and 
Herzegovina is at least BAM 8,000,000 according to the fi nal 
account in the year preceding the concentration, or if their 
joint participation in the relevant market is higher than 40%.

Companies that participate in concentration are obliged to report 
the concentration within 15 days from the day of agreement 
conclusion, the launch of public share offering, or assuming the 
control, depending on which one of these events occur earliest. 
Concentration may be reported even when the participants prove 
their intention to concentrate by a concluded general agreement, 
a memorandum of understanding, a letter of intention signed by 
all participants, or by a public announcement of the intention 
to make an offer to purchase. If the control over the entire 
company or parts of one or more companies is assumed by 
another company, the report must be submitted by the company 
that assumes the control. In all other cases, companies submit 
a joint report.
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During the assessment of the intended concentration, the 
Council of Competition analyses the effects which cause a 
signifi cant distortion of market competition, i.e. whether such 
a concentration creates or strengthens a dominant position. If 
the Council of Competition determines that the implementation 
of concentration would have negative effects which could 
signifi cantly violate competition in the relevant market, then 
it shall pass a decision to initiate the proceedings. Upon the 
completion of the proceedings, the Council of Competition shall 
pass a resolution which evaluates concentration to be legitimate, 
prohibited or conditionally legitimate with the fulfi lment of certain 
requirements. 

3. MARKET RESTRICTION AND UNFAIR 
    COMPETITION

3.1. Market restriction

Market restriction is a legal term that refers to a considered 
institute of competition law. As there are other forms of market 
violation along with market division, we have opted for the 
theoretical term “violation of market unity”. A united market 
is an important requirement and a system framework for a 
regular existence and operation of competition. Antitrust law is 
not suffi cient for the suppression of all the forms of violation 
of the internal market’s unity. Consequently, modern states use 
other legal means of disabling this type of socially dangerous 
acts, regardless of who the perpetrator of these acts is. These 
instruments should suppress prohibited competition operations 
which are not covered by anti-monopoly law, i.e. which cannot 
be suppressed effectively. The stated need is met differently in 
comparative law.

In accordance with the Law on Internal Trade, the prohibition 
of market restriction has a general character: “The acts of the 
authorities of the Federation, cantons, cities or municipalities 
may not restrict market performance, distort competition, nor 
can certain traders or consumers be put at a disadvantage in the 
market” (Art. 4 of the LIT). The Government of the Federation 
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of Bosnia and Herzegovina can prescribe temporary measures of 
market restriction, if signifi cant market disruptions occur or may 
occur due to a natural disaster, a shortage of goods necessary 
for the defence or for the needs of the economy and supply of 
population.

3.2. Unfair competition

The Bosnian term “nelojalna konkurencija” (unfair competition) 
originates from the French phrase concurrence deloyal, which 
was created in the 19th century by the case-law in this country. 
Deloyal can also be translated as: unfair, dishonest, disloyal, 
and unfaithful. Taking legal terminology into consideration, we 
will use the variant “unfair”. It is very diffi cult to give a general 
theoretical defi nition of this institute due to differences between 
comparative law and a great number of current emerging 
variants present in practice. We consider that an unfair game 
can be defi ned as an initiation of any kind of action by a trader or 
any other subject of business law, which is contrary to the usual 
recognised mode of action towards the market from the social-
economic or constitutional order and which has real or potential 
adverse effects.  

The outspread of The Paris Convention for the Protection of 
Industrial Property (Paris Convention) has greatly contributed 
to the unifi cation of legal suppression of unfair competition 
between two great groups of legal systems and also within each 
one of them. Considering the fact that Bosnia and Herzegovina 
has become a member of the Paris Convention by succession, we 
present its resolutions below.

Pursuant to the Paris Convention, “Any act of competition 
contrary to honest practices in industrial or commercial matters 
constitutes an act of unfair competition”.  (Art. 10bis, par. 2). 
The Law on Internal Trade provides a slightly different defi nition: 
“The actions which impair commercial customs and practice for 
the purpose of market competition are considered as an illicit 
trade” (Art. 50 of the LIT). Both acts focus on the fact that such 
actions are contrary to good business custom and conceptions 
of social ethics. The fi rst element of the general clause in both 

An unfair game can be 
defi ned as an initiation of 
any kind of action by a 
trader or any other subject 
of business law, which 
is contrary to the usual 
recognised mode of action 
towards the market from 
the social-economic or 
constitutional order and 
which has real or potential 
adverse effects.  
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acts is “a trader’s actions”. However, its characteristics have 
not been uniformly determined. Therefore, we shall study them 
separately:

1) According to the Paris Convention, anyone can be a doer. 
The Law on Internal Trade demands that it should be a 
trader in a legal-technical sense, i.e. as the act stipulates 
(Art. 2). The fi rst resolution is signifi cantly better. Therefore, 
any subject of business law can be a perpetrator of the act of 
unfair game. The act does not have to be committed by the 
accused person personally. It can be committed by someone 
else for the accused. Finally, a perpetrator of the act can be 
either a current or potential competitor;

2) “An act” has not been defi ned more closely by the Law 
on Internal Trade. However, we believe that this attribute 
can be constituted from the term of a trader and from the 
requirement for an act to be contrary to not just any practice 
but to business custom only and exactly. 

The second element is the element of the action being opposed 
to good business custom. The term of good business custom 
has already been explained above, in the section on sources 
of competition law. Therefore, only the term “opposition” is 
elaborated below. It is regarded from the social point of view 
and objectively. To deny the existence of opposition, we cannot 
use reference to conceptions that dominate within a particular 
branch, a narrow market or geographic area. The offence of 
the perpetrator of the act which is contrary to good business 
custom, or its absence, are also legally irrelevant. It ought to 
be emphasised that the implementation of this element of the 
general clause in practice is very complex. 723

Along with the general clause, the designated cases are 
determined at the international and national level. According 
to the Paris Convention, “The following in particular shall be 
prohibited: 

723 Trifković, M. (1981) op. cit., p. 108.
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1) all acts of such a nature as to create confusion by any means 
whatever with the establishment, the goods, or the industrial 
or commercial activities of a competitor;

2) false allegations in the course of trade of such a nature as 
to discredit the establishment, the goods, or the industrial or 
commercial activities of a competitor;

3) indications or allegations the use of which in the course of 
trade is liable to mislead the public as to the nature, the 
manufacturing process, the characteristics, the suitability for 
their purpose, or the quantity of the goods.” (Art. 10bis, par. 3).

The enumeration of the designated cases is far wider in the 
Law on Internal Trade (Art. 51). The following are particularly 
considered as the illicit trade:

1) marketing, advertising or offering the goods or services by 
specifying the data or using phrases which take the advantage 
of the reputation of another trader, his/her products or 
services, i.e. of another trader’s products, 

2) providing information on another trader, if such information 
impairs or may impair the other trader’s reputation or 
business operations, 

3) selling the goods with labels, the data or the appearance 
which create or might create confusion in regards to the 
origin, method of production, quantity, quality or other 
characteristics of the products,

4) the actions of traders aimed at the termination of business 
relations between other traders, or actions that prevent or 
impede other traders’ business relations, 

5) an unjustifi able incompliance with or termination of a contract 
with a particular trader in order to conclude the same or 
more favourable contract with other traders,

6) an unauthorised use of the name, trademark, stamp, brand, 
industrial design or any other designation of another trader,

7) giving or promising gifts, property or any other benefi ts to 
another trader or his/her employee in order to provide own 
convenience at the expense of another trader or consumer,

8) an unauthorised use of the services of another trader’s 
travelling salesman, commercial representative or agent,

9) an illegal obtainment of another trader’s trade secret or an 
unlawful exploitation of another trader’s entrusted trade 
secret. 
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The relation between the designated cases in these two acts has 
the following characteristics. Firstly, according to both the Paris 
Convention and the Law on Internal Trade, these cases are per 
se prohibited acts. Secondly, the listing in the LIT is broader than 
the one provided in the Paris Convention, which is justifi ed by the 
aim of the enumeration. Thirdly, by listing the cases, the Paris 
Convention has established an internationally accepted threshold 
of protection against an unfair game, while the Law on Internal 
Trade aims at facilitating that protection and making it more 
effective. Finally, the listing in both cases is not exhaustive. 

According to the Law on Internal Trade, the designated cases can 
be classifi ed according to different measures.724 Regardless of 
classifi cation, specifi c features must be determined for each and 
every act. Finally, during the classifi cation and implementation 
of specifi c designated cases, one should take into account a 
possible coincidence of the case with the current forms of other 
institutes of competition law.

4. LIABILITY IN COMPETITION LAW

4.1. Supervision authorities and the procedure

Pursuant to the provisions of the Law on Competition, a special 
authority is formed: the Council of Competition of Bosnia and 
Herzegovina725, with the offi ces in charge of competition in the 
Federation of Bosnia and Herzegovina and the Republic of Srpska. 
The Council of Competition is an independent authority obliged 
to ensure a consistent enforcement of the Law on Competition in 
the territory of Bosnia and Herzegovina and it has an exclusive 
authority in deciding whether there are particular types of 
unlawful competitive activities.

In performing its authority, the Council of Competition: passes 
by-laws required for the enforcement of the Law on Competition; 

724 Review: Trifković, M. (1981) op. cit., pp. 117-122.
725 http://bihkonk.gov.ba 
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enacts defi nitions and calculation methods for certain operations; 
enacts and provides the interpretation of general and special 
defi nitions of terms regarding competition, along with the 
calculation methods for fundamental terms in competition; makes 
decisions regarding requests for the enforcement of proceedings 
and conducts proceedings; passes legal acts for the fi nalisation 
of proceedings before the Council of Competition; gives opinions 
and recommendations regarding any aspect of competition, ex 
offi cio or upon a request of a state authority, a business entity 
or an association; passes internal acts regarding the organisation 
of the Council of Competition; takes the initiative to make 
amendments or additions to the LC, etc. 

In addition, the Council of Competition provides an opinion on 
draft laws, bills and other regulations in the subjects that have 
an effect on market competition, regarding the compliance of 
such regulations with the provisions of the LC. It can also issue 
a decision on interim measures (Art. 40 of the LC). The decision 
on interim measures is issued by the Council of Competition 
based on a previously determined violation, if the Council of 
Competition believes that certain actions prevent, restrict or 
distort market competition, therefore posing a risk of causing 
a direct adverse infl uence on certain companies, industries, or 
consumers’ interests. An interim measure generally cannot last 
longer than three months. However, it can be extended if that is 
needed and justifi ed. 

The decisions made by the Council of Competition are binding 
in the entire territory of Bosnia and Herzegovina and they are 
implemented from the day of their announcement. Decisions made 
by the Council of Competition are fi nal. The appeal proceedings 
are conducted before the Court of Bosnia and Herzegovina. A 
dissatisfi ed party may initiate an administrative dispute before 
the Court of Bosnia and Herzegovina within 30 days after the 
admission of the decision, i.e. its announcement.

Pursuant to the Law on Consumer Protection (LCP), the agents 
of consumer protection are: Ministry of Foreign Trade and 
Economic Relations of Bosnia and Herzegovina, Consumer 
Protection Ombudsmen in Bosnia and Herzegovina, Consumer 
Protection Council of Bosnia and Herzegovina, the Council of 
Competition of Bosnia and Herzegovina, competent authorities 
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in entities and in Brčko District of BiH, Offi ce for Competition 
and Consumer Protection in FBiH and in RS, Association of 
Consumers, educational institutions and the media, inspection 
authorities and other authorities in accordance with the law (Art. 
98 of the LCP).

The Law on Market Surveillance726 defi nes the following as the 
carriers of protection: Market Surveillance Agency of Bosnia and 
Herzegovina727, the inspection authorities and other administration 
bodies of the Federation of Bosnia and Herzegovina, the Republic 
of Srpska and Brčko District, which have been authorised by 
special laws and provisions to conduct surveillance and other 
actions which pertain to the control of products in the market of 
Bosnia and Herzegovina.

4.2. System of liability

It has already been emphasised that combining more types 
of sanctions represents a characteristic of the methods of 
competition law. If reviewed on its own, the system of liability in 
competition law represents a far more complicated and complex 
picture. Such a picture has the following characteristics: 

1) the inclusion of social and legal sanctions,
2) the possibility of cumulative implementation of certain types 

of sanctions for the same committed unmet competition 
offence,

3) a predominantly repressive character, and 
4) the existence of specifi c features in the sub-system of 

sanctions for every institute of competition law.

Social sanctions are incorporated in the system of liability due 
to a general importance of competition as a synonym of a free 
market. Good business custom represents a legal-technical basis 
for their affi liation with legal. Social sanctions can be classifi ed 
according to whether they are implemented by a disorganised, 

726 Art. 7 of the Law on Amendments to the Law on Market Surveillance in Bosnia and Herzegovina, The Offi cial Gazzette 102/09. 
727 http://annt.gov.ba/agencija 
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diffuse company or non-governmental social institutions are 
established for the purpose of their implementation. In the fi rst 
group, sanctions implemented by the members of the same 
industry and by consumers are particularly relevant. In the second 
group, the sanctions of the courts of honour and the assemblies 
of chambers of commerce are relevant. The development of the 
market strengthens the role of extralegal sanctions. In situations 
where it applies, the possibility to request an announcement of 
the convictions in the media serves its realisation.  

Legal sanctions can be enunciated towards actions or towards 
individuals. In Bosnian positive law, the Law on Competition 
explicitly stipulates that “all agreements, contracts, single 
provisions of agreement or contracts, concerted practises, 
explicit and tacit agreements between the companies, as well as 
decisions by associations of companies (hereinafter: agreements) 
are prohibited if their object or effect is to prevent, restrict or 
distort market competition in the relevant market” (Art. 4, par. 
1-2 of the LC). The agreements prohibited according to Article 4, 
paragraph 1 of the LC are declared null and void.

Pursuant to the LoO, when the object (Art. 47 of the LoO) or the 
basis (Art. 51 of LoO) of obligation is illicit, then such contracts 
are declared null and void. In both cases, the inadmissibility 
is defi ned as an opposition of contracts “to the Constitution of 
the Republic of Bosnia and Herzegovina, to regulations, and 
ethics of the society”. Contracts and other civil and legal affairs 
whereby prohibited competition acts would be committed are 
undoubtedly contrary to the constitutional provisions regarding 
a free and single market, as well as to the explicit and clear 
norms of the Law on Trade. Therefore, there is no doubt that 
such acts are null and void. The provision of the LoO regarding 
the consequences of nullity (Art. 104) is extremely important in 
competition law. In such a case, the court “may fully or partially 
reject the request of the mala fi de party to return what was given 
to another party and also may decide that another party should 
deliver whatever accepted on the basis of the prohibited contract 
to the municipality in the territory where that party has the head 
offi ce, i.e. legal residence.”

Administrative acts that are contrary to competition law are 
found in the frameworks of the institute of market integrity 
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violation. They have an individual character. The instruments of 
administrative law are applied for the annulment of such acts. 
Initially, it can be an appeal by the affected trader of another 
subject of business law on the fi rst instance decision. If the 
appeal in a particular administrative action is not permitted or if 
it has not been adopted, then an administrative dispute against a 
particular action can be initiated. In both cases, the proceedings 
are initiated by an individual whose right to compete freely has 
been impaired. The initiation of the work of the administrative 
inspection is the most effective means for the suppression of 
factual actions of administrative authorities that violate the 
integrity of the market.   

The sanctions can be property-legal sanctions and criminal legal 
sanctions. The Law on Competition differentiates serious and 
other infringements of competition law. In accordance with that, 
Article 48 stipulates a fi ne for any serious infringement of up 
to 10% of the value of the total annual income of a company 
earned in the fi nancial year preceding the year when the 
infringements is committed, if a company or an individual: a) 
concludes a prohibited agreement or in any other way participate 
in an agreement that caused prevention, restriction or distortion 
of competition b) abuses a dominant position; c) participates in 
a prohibited concentration of companies; d) fails to comply with 
the decisions made by the Council of Competition; e) implements 
a concentration without a prior decision on the concentration.

The Council of Competition can impose fi nes in the amount of BAM 
15,000 up to BAM 50,000 to the company’s liable individuals. For 
any other infringements of the provisions of the LC, the Council 
of Competition can impose fi nes which do not exceed 1% of 
the total income in the previous fi nancial year, etc. The decision 
made by the Council of Competition is issued without prejudice 
to potential criminal and/or civil liability as to which a decision is 
taken by the competent courts (Art. 43, par. 6 of the LC).
 
By comparing a specifi c content of actions prohibited by competition 
law and general resolutions of the Law on Obligations, it is possible 
to identify fi ve property legal appeals available to a person with 
capacity to sue: (1) a request to remove the source of danger 
(Art. 156 of the LoO), (2) a request to stop the infringement of 
personal rights (Art. 157 of the LoO), (3) a request for removal 
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of conditions caused by a competition tort (Art. 165 and 185 of 
the LoO), (4) a lawsuit for compensation for the caused damage 
(Art. 154 and 185 of the LoO) and (5) a request for determining 
the committed offence and rights which are based on it (Art. 187 
of the Law on Civil Procedure – LoCP). It is possible to request 
of the court to enunciate an interim measure of security along 
with every of the aforementioned lawsuits (Art. 278 and 312 of 
the LCP). Special property-legal sanctions are determined by the 
regulations of the Law on Consumer Protection. The system of 
these sanctions is very comprehensive and it includes fi nancial 
sanctions.   

Acts which are prohibited by competition law are directed towards 
the freedom of competition, the integrity of the market, and its 
openness. Therefore, they pose a general social danger. The 
degree of that danger varies in particular emergent types of illicit 
competitive behaviour. This is why the criminal protection has 
been set on two levels. The most dangerous cases within every 
institute represent economic offences and criminal offences 
at the same time. Others are obstructed only as economic 
offences, and in some cases they are obstructed as criminal 
offences.

Criminal offences are determined explicitly by the Criminal 
Code728. They fall under the criminal offences against economy, 
business and security of payment transactions and they are 
regulated at the entity and state level. According to Article 242 
of the CC FBiH, the violation of equality in conducting business 
activities has been obstructed. It is a misuse of the offi cial or 
infl uential position which restricts a free movement of people, 
goods and capital in the territory of FBiH. The imprisonment of 
6 months up to 5 years is prescribed. The second paragraph of 
this article defi nes the restriction of movement of people, goods 
and capital between entities or entities and Brčko District. The 
imprisonment of 1 year to 8 years is prescribed. Stylisation of 
Article 204 of the CC BiH is almost identical except that is applies 
solely to the abuse of the offi cial or infl uential position which 
restricts a free movement of people, goods and capital between 

728 Criminal-legal matter is regulated: Criminal Code of Bosnia and Herzegovina and Criminal Code of the Federation of Bosnia and Her-
zegovina. 
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entities or entities and Brčko District. The imprisonment of 6 
months to 5 years is prescribed for this criminal offence.

Article 253 of the CC FBiH specifi cally stipulates criminal sanctions 
if a monopolistic position is created, “if a legal entity enters into an 
agreement by which another legal or natural person is restrained 
from the free circulation of goods or services within a determined 
area or with certain legal or natural persons, or enters into an 
agreement by which in some other way a monopolistic position 
in the market for certain legal or natural persons is created, shall 
be punished by imprisonment for a term between six months and 
fi ve years”. 

An economic offence as a violation of the rules regarding economic 
and fi nancial business affairs, which has been committed by 
a legal entity or by a legal entity’s responsible individual, and 
which has caused or could have caused serious consequences, 
and which has been identifi ed as an economic offence by a 
competent authority’s decision, is now defi ned as an offence in 
the legal system of Bosnia and Herzegovina. It is a violation of 
regulations regarding economic and fi nancial affairs stipulated 
by the law or by other regulations of Bosnia and Herzegovina.729 
Perpetrators can be individuals or legal entities, and fi nes and 
imprisonment are prescribed. Fines are in the range between 
BAM 30.00 and 200,000.00730.

If during the inspection, the market inspector determines that the 
trader has taken an action which is considered to be a designated 
case of an illicit trading, then a decision will be issued to prohibit 
such an action (Art. 62 of the LIT). 

729 The Law on Misdemeanours of Bosnia and Herzegovina (The Offi cial Gazette of Bosnia and Herzegovina 41/07, 18/12).
730 Art. 19 of the Law on Misdemeanors of Bosnia and Herzegovina.
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absolute subjective right – apsolutno subjektivno pravo

abstract securities – apstraktni vrijednosni papiri

abuse of a dominant position - zloupotreba dominantnog položaja

abuse of power – zloupotreba ovlaštenja

acceptance – prihvat

acceptance of a bill of exchange - akcept mjenice

acceptor for honour – intervenijent

accession to debt - pristupanje dugu

accessory obligation - sporedna obligacija

accident insurance – osiguranje nezgoda

accountabilities – obaveze, odgovornosti

accountability and legality - odgovornost i zakonitost

account-only cheque – obračunski (virmanski) ček

accrued claim - dospjela tražbina

acquirer/licensee – stjecalac / primalac licence

acquiring without ground - sticanje bez osnova

acquis communautaire – komunitarno pravo

actionable - utuživ

 
GLOSSARY

A



Trivun · Silajdžić · Mahmutćehajić · Mrgud702

BUSINESS LAW 

activity – djelatnost

actuary – aktuar

addressee – adresat

administering business operations – rukovođenje poslovanjem

administrative act – upravni akt

administrative norms – upravne norme

admission of delivery – prijem isporuke

admission of goods – preuzimanje stvari

after-sales service - postprodajni servis

agency agreement – ugovor o trgovinskom zastupanju

agent – agent

agent or attorney-in-fact – punomoćnik

alienate – otuđiti

alternative norm – alternativna norma

alternative obligation - alternativna obligacija

amortisation – amortizacija

Anglo-Saxon legal system – anglo-saksonski sistem prava

anti-monopolistic law - antimonopolističko pravo

appeal proceedings - žalbeni postupci

appellant - žalilac

arduous – mukotrpno

area of law – pravna oblast

arranged construction site – uređeno gradilište

assembly of creditors – skupština povjerilaca

assets – imovina

association – udruženje

assume – preuzeti

assumption of obligation fulfi llment - preuzimanje ispunjenja obaveze

assurance – jemstvo
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attorney-in-fact – punomoćnik

attribute – svojstvo 

audit board - odbor za reviziju

authentic sample – autentičan uzorak

authorisation – ovlaštenje 

authorisation of the management board – nadležnost uprave

authority – nadležnost

availed bill of exchange - aval  mjenice

aval – aval

balance sheet – bilans stanja

ban on competitive actions of members toward a partnership – zabrana 
konkurentskog djelovanja članova

bank bills – blagajnički zapisi

banking license – bankarska dozvola

banking services – bankarske usluge

bankrupt – stečajni dužnik

bankruptcy – stečaj

bankruptcy court – stečajni sud

bankruptcy creditor – stečajni povjerilac

bankruptcy estate – stečajna masa

bankruptcy judge – stečajni sudija

bankruptcy proceeding authorities – organi stečajnog postupka

bankruptcy proceedings – stečajni postupak

bankruptcy repayment plan – stečajni plan

bankruptcy trustee – stečajni upravnik

bank’s branch – fi lijala banke

bar association – advokatska komora

bearer – donosilac

bearer of rights – nosilac prava

bearer securities – vrijednosni papir na donosioca

B
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bidding documentation - tenderska dokumentacija

bill holder – imalac mjenice

bill of exchange – mjenica

bill of exchange drawn on the drawer - trasirana sopstvena mjenica

bill of exchange payable to drawer’s order - trasirana mjenica po 
sopstvenoj naredbi

bill of sale – zaključnica

blank endorsement – bjanko indosament

block exemptions – grupna izuzeća

bonds – obveznice

bonds with a warrant - obveznice sa varantom

bonds with limited conversion - obveznice sa ograničenom konverzijom

book value of the assets – knjigovodstvena vrijednost imovine

branch of law – pravna grana

brokerage – brokerski poslovi

building – građevina

building log book – građevinski dnevnik

business association – poslovno udruženje

business capacity – poslovna sposobnost

business concern - koncern

business customs - poslovni običaji

business entity – privredno društvo

business law - poslovno pravo

business name / trade name – fi rma

business power of attorney – poslovno punomoćje

business secret – poslovna tajna

buyer – kupac

by virtue of the offi ce / by virtue of the position (ex offi cio)– po službenoj 
dužnosti

bylaw – pozakonski akt
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cancellation - otkaz

capacity to be sued – pasivna legitimacija

capacity to sue – aktivna legitimacija

cargo insurance – kargo-osiguranje 

cash cheque – isplatni (gotovinski) ček

causal securities – kauzalni vrijednosni papiri

certifi cate of insurance – lista pokrića

certifi cate of lien (warrant) – založnica

certifi cate of title – priznanica 

certifi cates of deposit - certifi kati o depozitu

certifi cation mark – jamstveni žig

cession – cesija, ustupanje

cessionary - cesionar

chamber association - komorska asocijacija

change in price - promjena cijene

change of form – promjena oblika

changes to the status – statusne promjene

cheque – ček

cheque benefi ciary – korisnik čeka

cheque duplication – umnožavanje čeka

cheque for consumer loan - ček za potrošački kredit

cheque issuance - izdavanje čeka

cheque recall – opozivanje čeka

circular cheque – cirkulacioni (cirkularni) ček

civil code – građanski zakon

civil law norms – građansko-pravne norme

civil offence - građanski delikt

civil partnership – građanski ortakluk

claim - tražbina

claim out of the underlying transaction - tužba iz osnovnog posla

C
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claimable – potražljiv

classes (types) of shares - klase (rodovi) dionica

client – komitent

closed-end investment fund with a public offering – zatvoreni investicioni 
fond sa javnom ponudom

co-creditor - sapovjerilac

co-debtor - sadužnik

codifi ed law – kodifi cirano pravo, pisano pravo

coercion – prisila, prinuda

coercive act – prinudni akt

coercive fulfi lment – prinudno izvršenje

collective band – kolektivni sastav

collective freight forwarding – zbirna ili skupna špedicija

collective trademark – kolektivni žig

collegiate authority – kolegijalni organ

commercial business practices - trgovinski poslovni običaji

commercial law - trgovinsko pravo

commercial papers - komercijalni zapisi

commission – komisija

commission agreement – ugovor o komisionu

commission bill of exchange - komisiona trasirana mjenica

commission with a guarantee for the third party’s obligation – komision uz 
jemstvo za obavezu trećeg lica

commissioner - komisionar

commodities - roba

commodity papers –robin vrijednosni papiri

common conceding - uzajamno popuštanje

common or ordinary shares - obične ili redovne dionice

common quality – uobičajeni kvalitet

community acquis – komunitarno pravo
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commutivity – komutativnost

companies with cross-holding - društva sa uzajamnim učešćem u osnovnom 
kapitalu

company – trgovačko društvo, privredno društvo

company identifi ers – atributi privrednih društava

company law – pravo privrednih društava, kompanijsko pravo

comparative law – uporedno pravo

compensation – kompenzacija, naknada

competent authority – nadležni organ 

competition – konkurencija

competition law – pravo konkurencije

competitive dialogue  - takmičarski dijalog

competitive request to submit tenders - konkurentski zahtjev za 
dostavljanje ponuda

competitor’s price - cijena konkurencije

complaint – tužba

complete or perfect competition – potpuna ili perfektna konkurencija

compound (complex) obligation - sastavljena (složena) obligacija

compulsory insurance – obavezno osiguranje

concentration – koncentracija

conceptual design competition - konkurs za izradu idejnog rješenja

conceptual project – idejni projekat

conceptual-technical resolution – idejno-tehničko rješenje

concern – koncern 

concession act - zakon o koncesijama

concession agreement - koncesioni ugovor

concession system – sistem koncesije

conclusive act – konkludentna radnja

concordat – konkordat, ugovor s vatikanom

concurrence – istovremenost

conditional (temporary) registration - uslovni (privremeni) upis
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confl ict of interest – sukob interesa

congruent – saglasan

consensual patent – konsenzualni patent

consignment – konsignacija 

consignment warehouse – konsignaciono skladište

consortium – konzorcij

constitution – ustav

constitutional norms – konstitucionalne norme

constitutional principle – ustavno načelo, ustavni princip

constitutionality – ustavnost 

construction contract – ugovor o građenju

construction contract, “a lump sum turnkey” – ugovor o građenju “ključ u 
ruke”

construction engineering – građevinski inženjering

construction permit – odobrenje za građenje

construction supervision – građevinski nadzor

content of obligation - sadržina obligacije

contract – ugovor 

contract awarding - dodjela ugovora

contract based on general insurance policy – ugovor po tzv. generalnoj 
polisi

contract conclusion - zaključivanje ugovora

contract for investment construction – ugovor o investicionoj izgradnji

contract law - ugovorno pravo

contract of license – ugovor o licenci

contract on a successive establishment of a joint stock company - ugovor o 
sukcesivnom osnivanju dioničkog društva

contract theory – teorija ugovora

contracting authority - ugovorni organ

contracting creditor - ugovorni povjerilac

contractor – izvođač, nalogoprimac
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contractual agreement – obligacioni ugovor

contractual civil liability - ugovorna građansko-pravna odgovornost

contractual compensation - ugovorna kompenzacija

contractual relation - obligacioni odnos

contribution – ulog 

contribution in cash – ulog u gotovom novcu

contribution in kind - ulaganje u naturi

conversion clause - klauzula o konverziji

conversion of shares - konverzija dionica

convertible bonds – konvertibilne obveznice

cooperative - zadruga

cooperative associations – zadružni savezi

cooperative organisation - zadružna organizacija

corporate governance - korporativno upravljanje

corporate groups – povezana društva 

corporate securities – korporacioni vrijednosni papiri

corporation – društvo kapitala, društvo kapitalnog tipa, korporacija

cost-effectiveness - ekonomičnost

court act – sudski akt

court practice – sudska praksa

court ruling based on precedent - sudska odluka sa svojstvom precedenta

cover of losses – pokriće gubitaka

craft – obrt

crafts register – obrtni registar

crafts working permit (a work permit) – obrtnica (odobrenje za rad)

craftsman – obrtnik

credit insurance – osiguranje kredita

creditor - povjerilac

creditor with an exclusion right – izlučni vjerovnik

creditor with separate satisfaction right – razlučni vjerovnik
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creditors’ committee - odbor povjerilaca

criminal act – kazneno djelo

criminal code – krivični zakon

criminal delict – krivično-pravni delikt

criminal law norms – krivično-pravne norme

crossed cheque – precrtani (barirani) ček

cumulative assumption of a debt - kumulativna intercesija

current obligation - trenutna obligacija

current price - tekuća cijena

custom – običaj

customary law – običajno pravo

customs warehouse – carinsko skladište

deadline – rok 

dealing – dilerski poslovi

debt assumption - preuzimanje duga

debtor - dužnik

decision – odluka 

decision of a will – odluka volje

decisions on merits - meritno odlucivanje

declaration of will – izjava volje

declaratory character - deklaratorni karakter

decrease (reduction) in equity capital – smanjenje (redukcija) osnovnog 
kapitala

decree – odluka, uredba, naredba

deductible – franšiza 

defi nite disposition – određena dispozicija

del credere agency – del credere agencija

delay - docnja

delict – delikt

delict capacity – deliktna sposobnost

D
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delict civil liability (non-contractual responsibility) - deliktna građansko-
pravna odgovornost (vanugovorna odgovornost)

delivery – isporuka

delivery date or implementation deadline - rok isporuke ili rok za izvršenje

demonstrative or indicative order – demonstrativni ili indikativni nalog

denomination  - denominacija

depositing securities – polaganje vrijednosnih papira

depositor – ostavodavac

depository bank – banka depozitar, depozitna banka

derivative (fi led) lawsuit – derivativna (izvedena) tužba

derivative lawsuit for compensation – tužba za naknadu štete

descriptive documents - opisna dokumentacija

detailed project – izvedbeni projekat

determinable performance - odrediva radnja

deviation – odstupanje

direct agreement – neposredna pogodba

directive – direktiva 

discharge of debt - oprost duga

disciplinary offence - disciplinski prekršaj

discretionary norm – diskreciona norma

discretionary powers – diskreciona vlast, diskreciona ovlaštenja

disposition – dispozicija 

disposition hypothesis – hipoteza dispozicije 

dispositive norm – dispozitivna norma

disputed claims - osporavana potraživanja

dissolution of companies – prestanak privrednih društava

distraint of property – pljenidba dobara imovinske mase

divided obligation (simple joint obligation) - razdijeljena (podijeljena ili 
prosta zajednička obligacija) obligacija

divisible obligation - djeljiva obligacija
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divisible services – djeljive usluge

documentary cheque - dokumentarni (dokumentovani) ček

documentary delivery – dokumentarna isporuka

doing business without order or authority - poslovodstvo bez naloga

domestic law – domaće pravo

domiciled bill of exchange - domicilirana trasirana mjenica

dominant position – dominantni položaj

double insurance – dvostruko osiguranje

drawee – trasat

drawer – trasant

drawn bill of exchange – trasirana (vučena) mjenica

easement – služnost

economic chamber - privredna komora

economic law - privredno pravo

effect of a contract – dejstvo ugovora

effectiveness without a proxy - djelovodstvo bez punomoćstva

effects of delivery – dejstva isporuke

effi cient public procurement - efi kasna javna nabavka

electronic signature – elektronski potpis

employee shares – dionice za zaposlene ili radničke dionice

employment contract – ugovor o radu

enactment – donošenje (zakona), prihvatanje, proglašenje, ozakonjenje

encumber – opteretiti

endorsee - indosator

endorsement - indosament

endorser – indosant

equal treatment of all subjects - jednak odnos prema svim subjektima

equity capital / equity – osnovni kapital

essential elements of a contract – bitni elementi ugovora

E
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establishment – osnivanje

European Company (SE) – evropska kompanija

European continental legal system – evropsko-kontinentalni pravni sistem

European Economic Interest Grouping (EEIG) - Evropska ekonomska 
interesna grupacija

European Union law - pravo EU/ evropsko pravo

eviction – evikcija

examination of legal defects – provjera pravnih nedostataka

excess of loss reinsurance – reosiguranje viška (godišnjeg) gubitka

exchange of value for money - razmjena vrijednosti za novac

exclusive agent – isključivi zastupnik

exclusive license – isključiva licenca

executive – izvršni

expiration - istek

expiry of the limitation period - protek roka zastare

expulsion from a partnership – isključenje iz d.n.o.

expulsion of a member – isključenje člana

extrajudiciary procedure – vanparnični postupak

extraordinary general meeting - vanredna skupština

factory price - fabrička cijena

factual actions – faktičke radnje

facultative obligation - fakultativna obligacija

fair and open competition - pravična i otvorena konkurencija

fi nal acceptance of structure or work – superkolaudacija 

fi nal certifi cate of payment – okončana situacija

fi nal registration – konačni upis

fi nal, permanent share certifi cate – konačna, stalna dionica

fi nancial lease – fi nansijski lizing

fi rst-loss insurance – osiguranje na prvi rizik

fi xed assets – stalna sredstva

F
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fi xed sale – fi ksna prodaja

fi xed-price or fl at-rate forwarding – fi ksna ili forfetna špedicija

force majeure - viša sila

form contract - formularni ugovor

form of a legal act – oblik pravnog akta

formal sources of law – formalin izvori prava

forwarder’s certifi cate of receipt (FCR) – špediterska potvrda (FCR)

forwarder’s certifi cate of transport (FCT) – špediterska transportna potvrda 
(FCT)

foundation – fondacija

founder - osnivač

freedom of transfer of a stake – sloboda prenosa udjela

freight forwarder – špediter 

freight forwarding agreement – ugovor o špediciji

full delay – potpuno zakašnmjenje

functional premium – funkcionalna premija

fund management company – društvo za upravljanje fondovima

fungible (replaceable) security - fungibilan (zamjenjiv) vrijednosni papir

general agent – generalni zastupnik

general business terms and conditions - opći uslovi poslovanja

general civil liability insurance – osiguranje od opće civilne odgovornosti

general clause – generalna klauzula

general legal act – opšti pravni akt

general meeting - generalna skupština

general meeting of a joint stock company - skupština dioničkog društva

general norm – opšta (generalna) norma

general order – generalni nalog

general partner – komplementar

general partnership – društvo sa neograničenom solidarnom odgovornošću

general power of attorney – opšta punomoć

G
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general rules of insurance – opšta pravila osiguranja

general stock exchange – opća berza

general warehouse – opšto skladište

generic obligation - generička obligacija

giving of the individual or joint procuration – davanje individualne ili 
zajedničke prokure

goal – cilj

good business customs / good business practices – dobri poslovni običaji

good faith, integrity and fairness – savjesnost, poštenje i fer ponašanje

goods – roba, stvari

goods in transit insurance – osiguranje robe u prijevozu

grantor or principal – davalac punomoći

gross premium – bruto-premija

guarantee clause - klauzula o garanciji

guarantee for material defects - garancija za materijalne nedostatke

guarantee insurance – osiguranje jemstva

guarantee of non-redemption clause - klauzula o garancijama za 
neiskupljenje

guaranteed bonds - garantovane obveznice

handover – predaja

handover of a facility or of works – primopredaja objekta ili radova

head offi ce – sjedište

health insurance – zdravstveno osiguranje

hierarchy – hijerarhija 

hierarchy of sources of law – hijerarhija izvora prava

hire purchase - najamna kupovina

holding – holding

homogeneous  - jednorodan

honouree – honorat

horizontal agreements - horizontalni sporazumi

hypothesis – hipoteza 

H
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imminent insolvency – prijeteća platežna nesposobnost

imperative, directed order – imperativni, naređujući nalog

impersonal obligation - nelična obligacija

in good faith – savjestan

inadmissibility - nedopuštenost

incomplete or imperfect competition - nepotpuna ili imperfektna 
konkurencija

index clauses - indeksne klauzule

individual act – pojedinačni akt

individual exemptions – pojedinačna izuzeća

individual norm – pojedinačna (individualna) norma

individual securities - pojedinačni ili inividualni vrijednosni papiri

individual trademark – individualni žig

indivisible obligation - nedjeljiva obligacija

industrial design – industrijski dizajn

industrial property rights – prava industrijske svojine

information documentation - opisna dokumentacija

informative registration (note) - obavještavajući upis (zabilježba)

insolvency – platežna nesposobnost 

inspection – pregled, inspekcija

instantly - odmah

institute - institut

Institute for Intellectual Property of Bosnia and Herzegovina – Institut za 
intelektualno vlasništvo Bosne i Hercegovine

institutional investor - institucionalni investitor

institutional theory – teorija institucije

institutions – institucije

insurance – osiguranje 

insurance against civil liability for aircrafts – osiguranje od civilne 
odgovornosti za zračne letjelice 

I
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insurance against civil liability for ships – osiguranje od civilne odgovornost 
za brodove

insurance against various fi nancial losses – osiguranje od različitih 
fi nansijskih gubitaka

insurance agency – agencija za osiguranje

insurance contract – ugovor o osiguranju 

insurance of aircrafts – osiguranje zračnih letjelica 

insurance of assistance – osiguranje pomoći

insurance of objects – osiguranje stvari

insurance of railway vehicles – osiguranje tračnih vozila 

insurance of road vehicles excluding rail vehicles – osiguranje cestovnih 
vozila izuzev vozila na tračnicama

insurance of vessels – osiguranje plovila

insurance period – trajanje osiguranja 

insurance policy – polisa osiguranja

insurance premium – premija 

insurance supervisory agency – agencija za nadzor osiguranja

insurance user (benefi ciary) – korisnik osiguranja (benefi cijarem)

insured person – osigurano lice

insured value (insurance amount) – osigurana vrijednost (svota osiguranja)

insurer – osiguravatelj/osiguravač 

integration of a claim and a debt - sjedinjavanje tražbine i duga

intercessio privative - privativna intercesija

intercessor - preuzimalac duga

inter-forwarder – međušpediter

interim bankruptcy trustee – privremeni stečajni upravnik

interim creditors’ committee – privremeni odbor povjerilaca

interim payment certifi cate – privremena situacija

internal/external transfer – interni/eksterni prenos

international business law – međunarodno poslovno (trgovinsko) pravo

international law – međunarodno pravo 
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introducing contractors to work – uvođenje izvođača u posao

inventor’s right – pronalazačko pravo

investment and technical documentation – investiciona tehnička 
dokumentacija

investment consulting – poslovi investicijskog savjetovanja

investment fund – investicioni fond

investment funds management – upravljenje investicionim fondovima

investment into real estate – ulaganje u nekretnine

investment programme – investicioni program

investment securities - investicioni vrijednosni papiri

investor  - investitor

investor’s preliminary obligations – prethodne obaveze investitora

invoice – faktura

irregularities - neurednost

issue binding orders – davati obvezujuće naloge

issuing agent – agent emisije

issuing agent’s operations – poslovi agenta emisije

joining a partnership – pristupanje društvu

joint procuration – skupna prokura

joint stock company - dioničko društvo

joint stock insurance company – dioničko društvo za osiguranje

judgement – presuda 

judicial – sudski

jurisprudence – pravna nauka

key project – glavni projekat

labour obligation – obaveza rada

lack of jurisdiction - nenadležnost

landlord – zakupodavac

late submission - neblagovremenost

law – pravo, zakon

J

K
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law of obligations - obligaciono pravo

law offi ce/law fi rm – advokatska kancelarija/advokatsko društvo

law on collective agreement – zakon o kolektivnom ugovoru

lawsuit – sudski spor

lawyer – advokat 

lawyers’ code of ethics – kodeks advokatske etike

lease – lizing 

lease agreement – ugovor o lizingu

lease fee – lizing naknada

leasing company – lizing društvo

legal act – pravni akt

legal actions – pravne radnje

legal activity – advokatska djelatnost

legal affair – pravni posao

legal authority - zakonska nadležnost

legal basis – pravni osnov

legal capacity – pravna sposobnost

legal defect – pravni nedostatak

legal entity – pravno lice

legal gap – pravna praznina

legal institution – pravna institucija, pravna ustanova

legal institution (institute) – pravna ustanova (institut)

legal norm – pravna norma

legal order – pravni poredak

legal power of a legal act – pravna snaga pravnog akta

legal protection insurance – osiguranje troškova pravne zaštite

legal relation – pravni odnos

legal sanctions – pravne sankcije

legal status – pravni status

legal subject – pravni subjekt
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legal system – sistem prava, pravni sistem

legality - zakonitost

legally incapable - poslovno nesposoban

legally valid act – pravno valjan akt

legislative – zakonodavni

legislative authority – zakonodavni organ

lessee – primalac/korisnik lizinga, najmoprimac

lessor – davalac lizinga, najmodavac

letter of credit – akreditiv

liability – odgovornost, imovinskopravna odgovornost

license – licenca ili licencija 

license giver/licensor – davalac licence

lien – zalog

lien, right of retention and priority of payment - pravo zaloge, pridržaja i 
prvenstva naplate

lifting the veil, piercing the corporate veil – probijanje pravne ličnosti

limitation – zastarjelost

limitation period - rok zastare

limited liability company - društvo sa ograničenom odgovornošću

limited order – limitni, limitirani, limitativni nalog

limited partner – komanditor

limited partnership – komanditno društvo

limited partnership with shares - komanditno društvo na dionice

liquidation – likvidacija

liquidation proceedings – likvidacijski postupak

liquidator – likvidator

loro cheques - loro čekovi (čekovi koji su izdati u inostranstvu, a plativi 
u bih)

management board – uprava 

management company – društvo za upravljanjeM
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management of a company - uprava društva

managerial activities - upravljački poslovi

mandate agreement – ugovor o nalogu

marine insurance – plovidbeno osiguranje

market conditions – tržišni uvjeti

market restriction - ograničavanje tržišta

market share – tržišno učešće

market support operations -market making – poslovi podrške tržištu

mass securities – masovni vrijednosni papiri

material defects – materijalni nedostaci

material sources of law – materijalni izvori prava

materialisation of an act – materijalizacija akta

maturity period - rok dospijevanja

maturity recourse – regres o dospjelosti

measurement book – građevinska knjiga

mediation agreement – ugovor o posredovanju

mediator – posrednik

mediator’s certifi cate – posrednički list / mešetarski list

mediator’s log – posrednički ili mešetarski dnevnik

merger by absorption - pripajanje društava

merger by formation of a new company - statusna promjena spajanja 
društava (fuzija)

method of delivery – način isporuke

microcredit – mikrokredit 

microcredit organisation – mikrokreditna organizacija

minor importance agreement - sporazum male vrijednosti

minor offence charge, (to submit/make) a - (podnijeti) prekršajnu prijavu

minority rights - prava minoriteta

misdemeanour notifi cation, (make) a - (podnijeti) prekršajnu prijavu

mixed criterion - mješoviti  kriterij
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modalities – modaliteti

model – model

monetary obligation - novčana obligacija

money deposit – novčani deposit

monopolistic agreement - monopolistički sporazum

monopolistic competition - monopolska konkurencija

monopoly – monopol

mortgage bonds – hipotekarne obveznice

motor hull insurance – kasko-osiguranje 

motor vehicle liability insurance – osiguranje od odgovornosti za motorna 
vozila

multilateral compensation - multilateralna kompenzacija

multiple insurance – višestruko osiguranje

mutual insurance company – društvo za uzajamno osiguranje

natural obligation - prirodna obligacija

negotiable waybill – prenosivi tovarni list

negotiated procedure - pregovarački postupak

negotiated procedure - pregovarački postupak

negotiations – pregovori

negotiator of insurance or insuree – ugovarač osiguranja, ugovorioc 
osiguranja, ili osiguranik

non-convertible bonds – nekonvertibilne obveznice

non-exclusive agent – neisključivi zastupnik

non-exclusive license – neisključiva licenca

non-monetary obligation - nenovčana obligacija

non-par value shares – kvotne dionice

non-voting shares or dividend shares – dionice bez prava glasa ili 
dividendne dionice

norm of substantive legal nature – norma materijalno-pravne prirode

norm with legal standards – norma sa pravnim standardima

N
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normative system – normativni sistem

nostro cheques - nostro čekovi (čekovi koji su izdati u bih, a plativi u 
inostranstvu)

notarial act – notarska isprava

notarial/legal profession – notarska/advokatska profesija

notary chamber – notarska komora

notary public – notar 

notice period – otkazni rok

novation - novacija

object of a freight forwarding agreement – predmet ugovora o špediciji

object of delivery – predmet isporuke

object of insurance – predmet osiguranja

object of obligation - predmet obligacije

object of regulation – predmet regulisanja

objections - prigovori

objective criterion - objektivni kriterij

objective law (law in objective sense) – objektivno pravo (pravo u 
objektivnom smislu)

obligatory agreement – obligacioni ugovor

obligee - nosilac prava

obligor - nosilac obaveze

obsolescence – zastarjelost 

offence (delict) – prekršaj (delikt)

offer – ponuda

offeror – ponudilac

offi ce of appeals - ured za žalbe

offi cial secret – službena tajna

offsetting / set-off - preboj / prebijanje

offsetting the claims - prebijanje potraživanja

omission theory – teorija omisije

O
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one-off delivery – jednokratna isporuka

open procedure - otvoreni postupak

open-end investment fund of the venture capital – otvoreni investicioni 
fondov rizičnog kapitala

open-end investment fund with a public offering/private offering – otvoreni 
investicioni fond sa javnom ponudom/zatvorenom ponudom

opening of bankruptcy proceedings - otvaranje stečajnog postupka

operating lease – operativni lizing

operations with securities – poslovi sa vrijednosnim papirima

opinion – mišljenje

optional order – fakultativni nalog

order – nalog, porudžbina

ordinance – uredba

overinsurance – nadosiguranje 

packaging – ambalaža

paid-in share capital -  uplaćeni temeljni kapital 

par value share – dionica sa nominalnom vrijednosti

parent company – vladajuće društvo

partial delay – djelimična docnja

partial eviction – djelimična evikcija

participation in the competitive activity - sudjelovanje u konkurentskoj 
djelatnosti

partnership – društvo lica/osoba, društva personalnog tipa

patent – patent

payee – remittent

payment – plaćanje

pay-out – isplata

penalty clause - kaznena klauzula, kaznena odredba, klauzula o ugovornoj 
kazni

penalty interest – zatezna kamata

peremptory norms – kogentne norme, imperativne norme 

P
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perfection of sales contract – perfekcija ugovora o prodaji

performance of an obligation - obligaciona radnja

permanent contributions – trajni ulozi

permanent obligation - trajna obligacija

perpetrator of a criminal act – učinilac krivičnog djela

perpetual bonds – vječne obveznice

perquisite protest – perkvizicioni protest

person to whom the damage was caused - oštećeno lice

person who caused the damage - štetnik

person who has the capacity to be sued – pasivno legitimisano lice

person who has the capacity to sue – aktivno legitimisano lice

personal liability – lična odgovornost

personal relation – lični odnos

personal warehouse – vlastito skladište

petition for bankruptcy - prijedlog za otvaranje stečajnog postupka

physical coercion – fi zička prinuda

place of residence – prebivalište

pledge endorsement - založnički indosament

pledgee – zalogoprimac

plurality of the present members – većina glasova prisutnih članova

portfolio management – poslovi upravljanja portfeljom

positive prescription (usucaption) – održaj (dosjelost)

positive/negative performance - pozitivna/negativna činidba

power of attorney – punomoć, punomoćstvo

precedent – precedent, presedan, prethodni slučaj

preclusive period – prekluzivni rok

preemptive right on shares – pravo preče kupovine udjela

preliminary contacts - preliminarni kontakti

preliminary contract - pripremni ugovor
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preliminary proceeding – prethodni postupak

prepayment – avans 

pre-qualifi cation bidding (questionnaire) – licitacija (konkurs) o podobnosti

presentation – predstavljanje

price – cijena

price determination – određivanje cijene

price of cost – cijena koštanja

primary community law – primarno komunitarno pravo

principal –  nalogodavac

principal debtor - glavni dužnik

principal obligation - glavna obligacija

principle of authenticity – načelo istinitosti

principle of constitutionality - načelo konstitutivnosti

principle of constitutionality and legality  - načelo vladavine ustavnosti i 
zakonitosti

principle of documentarity - načelo dokumentovanosti

principle of equal treatment - načelo jednakog tretmana

principle of exclusivity – načelo isključivosti

principle of formality - načelo pismenosti (formalizma)

principle of good faith and honesty - načelo savjesnosti i poštenja

principle of independence of will - načelo autonomije volje

principle of legality - načelo legaliteta (zakonitosti)

principle of obligatority - načelo obligatornosti (obaveznosti)

principle of offi ciality - načelo ofi cijelnosti (službenosti)

principle of priority - načelo prioriteta (prvenstva)

principle of publicity – načelo javnosti (publiciteta)

principle of reciprocity and solidarity – načelo uzajamnosti i solidarnosti

principle of the absence of confl ict of interests - načelo o nekonfliktnosti 
interesa - 

principled stand – načelan stav
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priority or preferred (preference) shares – prioritetne ili preferencijalne 
(povlaštene) dionice

private law – privatno pravo

private placement of shares - emisija dionica zatvorenom ponudom

private-law – privatno-pravan

pro forma invoice – profaktura

procedural law – procesno pravo

procedural legal norms – procesno-pravne norme

procedural sources of law - formalni izvori prava

procedure with a publication of notice - postupak s objavom obavještenja

procedure without a publication of notice - postupak bez objave 
obavještenja

procuration – prokura

procuration endorsement - punomoćnički indosament

procurement commission - komisija za nabavke

procurement contract - ugovor o nabavkama

procurement review body - ured za razmatranje žalbi

products in original packaging - proizvodi u originalnom pakovanju

professional intermediary – profesionalni posrednik

profi t of the fund – dobit fonda

profi t share – (ras)podjela dobiti

prohibited agreements - zabranjeni sporazumi

prohibited concentrations - zabranjene koncentracije

prohibition – zabrana

prohibition of competition – zabrana konkurencije

promissory note – vlastita mjenica

property damage insurance – osiguranje od imovinskih šteta

property insurance (insurance of goods) – osiguranje imovine (imovinsko 
osiguranje, osiguranje dobara)

property insurance against fi re and natural forces – osiguranje imovine od 
požara i prirodnih sila 
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property relations – imovinsko-pravni odnosi, vlasnički odnosi

property rights - 

prospectus – prospekt 

protection of minority rights – zaštita prava manjine

protest – protest

protestor – protestant

provision – odredba (zakonska), propis

provisional acceptance of fi nished structure or work – kolaudacija 

psychological act – psihički akt

public corporations – javne korporacije

public enterprise – javno preduzeće

public expenditure - utrošak javnih sredstava

public invitation – javni poziv

public invitation for subscription and payment of shares - javni poziv za 
upis i uplatu dionica

public law – javno pravo

public money - budžetski novac

public offering of shares - javna ponuda dionica

public procurement - javne nabavke

Public Procurement Agency - Agencija za javne nabavke

public procurement contract - ugovor o javnoj nabavci

public register of companies – javni registar društava

public sale – javna prodaja

public tender, a public call for bids or a public invitation for tenders – javno 
nadmetanje, ponudbena ili ofertalna licitacija

public trade company – javno trgovačko društvo

public warehouse – javno skladište

purchase agreement – ugovor o kupovini

purchaser – naručilac 

pure surplus reinsurance – čisto reosiguranje viška štete
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qualifi ed establishment of a company - kvalifi kovano osnivanje društva

quality – kvalitet

quality determination – određivanje kvaliteta

quantity – količina

quota share reinsurance – kvotno reosiguranje

real delivery – realna isporuka

reasonable period of time – razuman rok, razumno vrijeme

reasonable price – razumna cijena

recommendation – preporuka 

recourse – regres

recourse before maturity – regres prije dospjelosti

recourse claim – regresna tužba

recourse debtor – regresni dužnik

recurring endorsement - povratni indosament

redemption clause - klauzula o pozivu na iskup

refi nancing (refunding) clause - klauzula o refi nansiranju

refutation - pobijanje

register of companies – registar društava

register of retailers – registar trgovinskih radnji

registration – registracija

registration documents – registarske isprave

registration procedure – postupak upisa

registry of funds – registar fondova

registry of warehouse receipts – matična knjiga skladišnica (registar)

regular general meeting – redovna skupština 

regular price – običajna cijena

regular quotation/listing on the stock exchange - redovna kotacija/tečaj na 
berzama

regulation – uredba 

regulatory institutions – regulatorne institucije

Q

R
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reinsurance – reosiguranje 

reinsuree – reosiguranik 

reinsurer – reosiguravač

relative subjective right – relativno subjektivno pravo

relatively indefi nite disposition – relativno neodređena dispozicija 

relevant market – relevantno tržište

religious traditional legal system – religijsko-tradicijski sistem prava

rendering accounts – polaganje računa

renter – zakupac

renunciation – odricanje

reorganisation plan – plan reorganizacije

representation – zastupanje

representative offi ce of a bank – predstavništvo banke

representing the partnership and securing the legality of business 
operations – zastupanje i obezbjeđenje zakonitosti poslovanja društva

reserve fund – fond rezervi

resolution – rješenje

resolution on the opening of the bankruptcy proceedings - rješenje o 
otvaranju stečajnog postupka

restricted procedure - ograničeni postupak

restrictive endorsement - rekta indosament

retention – pridržaj

revenue from contributions – prihod od doprinosa

reverse  stock split – spajanje dionica

right of competition – pravo konkurencije

right of exemption in bankruptcy proceedings – izlučno pravo u stečajnom 
postupku

right to information – pravo na obavještavanje

right to insight into business books and documents – pravo uvida u 
poslovne knjige i isprave

right to management – pravo upravljanja
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right of ownership – pravo vlasništva

right of recourse - pravo regresa, regresno pravo

right to distribution of the remaining property – pravo učešća u podjeli 
ostatka imovine

right to participation in profi t share – pravo učešća u raspodjeli dobiti

right to running of operations – pravo vođenja poslovanja 

right to reimbursement – pravo na obeštećenje

right to separate satisfaction – razlučno pravo

right to the security - pravo na (vrijednosni) papir

right under the security - pravo iz (vrijednosnog) papira

risk – rizik

routing – instradacija 

rule of proportion – pravilo proporcije

rules of conduct – pravila ponašanja

running of operations – vođenje poslovanja

safeguarding – čuvanje

sale – prodaja

sale by specifi cation - specifi kaciona prodaja

sales contract – ugovor o prodaji

sample – uzorak

sanction – sankcija

sanction hypothesis – hipoteza sankcije

savings deposit – ulog na štednju

second risk insurance – osiguranje drugog rizika

secondary law – sekundarno pravo

secured bonds – obveznice sa zalogom

securities – vrijednosni papiri

securities custody – poslovi skrbništva nad vrijednosnim papirima

securities deposit operations – poslovi depozitara

securities without a defi ned maturity - vrijednosni papiri bez utvrđenog 
roka dospijeća

S
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seller – prodavalac

seller’s delay in delivery – docnja prodavca sa isporukom

semblance of legal identity – privid pravnog identiteta

set off monetary claims - prebijati novčane tražbine

settlement - poravnanje

settlement of the outstanding claims by insurance – izmirenje rezervisanih 
šteta po osiguranje

share subscription form - upisnica

share trading/trading with shares – promet dionica

shareholder - dioničar

shares – dionice

shipping – slanje

sight securities - vrijednosni papiri po viđenju

simple (incomplex) obligation - jednostavna (prosta) obligacija

simple majority – natpolovična većina

simultaneous (concurrent) establishment – simultani (istovremeni) način 
osnivanja

single-member company – jednočlano društvo

social norm – društvena norma

social property - društvena svojina

social relations – društveni odnosi

social sanctions - društvene sankcije

sole proprietorship / sole trader – samostalan trgovac / individualan trgovac

solidary obligation - solidarna obligacija

sources of law – izvori prava

special (individual) obligation - specijalna (individualna) obligacija

special agency – specijalno trgovinsko zastupstvo

special order – specijalni nalog

special warehouse – specijalno skladište

specialised stock exchange – specijalizirana berza
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specifi c rules of insurance – posebna pravila osiguranja

specifi cation – specifi kacija

split – podjela 

stake – udio 

stake register – knjiga udjela

stakeholder – vlasnik udjela

standard – standard

standard behaviour – standardno ponašanje

standard contract - tipski ugovor

state authority – državni organ

statement for payment – obračunska situacija

status change – statusna promjena

statutory authority - statutarna nadležnost

statutory authority – statutarna nadležnost

stock exchange and other organised public market – berza i drugo uređeno 
javno tržište

stock exchange price - berzanska cijena

stock market price - berzanska cijena

stock-split – podjela dionica

strictly personal obligation - čisto (strogo) lična obligacija

subcontractor – podizvođač 

sub-forwarder – podšpediter

subject matter of business law - predmet poslovnog prava

subject of law - subjekt prava

subjective criterion - subjektivni kriterij

subjective law – subjektivno pravo

sublicense or a contract on sublicense – podlicenca ili ugovor o podlicenci

subscribed equity capital – upisani osnovni kapital

subscribed shares – upisane dionice

subscription of shares - upis dionica
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subsidiary – zavisno društvo

substantial sources of law - materijalni izvori prava

substantive law – materijalno pravo

substitution - prenov

successive (gradual) establishment - sukcesivan (postepeni) način 
osnivanja

successive delivery or delivery in instalments – sukcesivna ili obročna 
isporuka

supervisory board – nadzorni odbor

supplementary performances – sporedne činidbe

supplier - dobavljač 

supplier of an object of lease – dobavljač predmeta lizinga

surety bond – ugovor o jemstvu

surplus of work – višak radova

surplus reinsurance – ekscedentno reosiguranje

suspense and disruption of limitation period - zastoj i prekid zastare

suspension of mail – zabrana pošte

symbolic delivery – simbolična isporuka

system of establishment – sistem osnivanja

system of the law – sistem zakona

technical capacity of the object of procurement - tehnička sposobnost 
predmeta nabavke

technical feasibility – tehnička izvodljivost

technical inspection – tehnički pregled

technical usability – tehnička upotrebljivost

temporary share certifi cate - privremenica

tender – tender 

tender documents - tenderska dokumentacija

tender offer - tender ponuda

term securities – oročeni vrijednosni papiri

T
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theoretical, statistical or net premium – teorijska, statistička ili neto-premija

threatening competition – prijeteća konkurencija

time of payoff - vrijeme isplate

to abide by – trpiti

to annul a decision - poništiti odluku 

to annul the public procurement procedure - poništiti postupak javne 
nabavke

to deny an appeal due to groundlessness - odbiti žalbu zbog neosnovanosti

to dismiss an appeal - odbaciti žalbu

to overstep the scope of authorisation - prekoračiti ovlašćenje

to suspend the procedure - obustaviti postupak

total eviction – potpuna evikcija

trade – trgovina

trade law or law of traders - trgovačko pravo ili pravo trgovaca

trademark – žig

trader - trgovac

trading effects - trgovački efekti

traditional securities - tradicioni vrijednosni papiri

transfer of a claim (cession) - ustupanje ili prijenos potraživanja (cesija)

transfer of a stake – prenos udjela

transferee – sticaoc udjela 

transferor – prenosioc (prednik)

transportation clauses - transportne klauzule

traveller’s cheque – putnički ček

treasury bills – trezorski zapisi

trustee – staratelj 

type – tip

unbidden performance of someone else’s activities - nezvano vršenje tuđih 
poslova

underinsurance – podosiguranje 
U
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underwriter – pokrovitelj emisije

underwriting – poslovi pokrovitelja emisije

unfair competition - nelojalna konkurencija

unfair game - nelojalna utakmica

unforeseen works – nepredviđeni radovi

unilateral compensation - jednostrana kompenzacija

unlawfulness - protivpravnost

unpaid equity capital – neuplaćeni osnovni capital

unjust enrichment - neosnovano obogaćenje

unjust enrichment claims - tužbe zbog neosnovanog obogaćenja

usance - uzansa

valid - pravovaljan

venture capital – rizični capital

vertical agreement – vertikalni sporazumi

voluntary insurance – dobrovoljno osiguranje

waiver of the right - odricanje od prava

warehouse agreement – ugovor o uskladištenju

warehouse book – skladišna knjiga

warehouse receipt – skladišnica

warehouseman – skladištar

warehousing – uskladištenje

warrant – varanti

withdraw from the fund – istupiti iz fonda

withdrawal from a partnership – istupanje iz d.n.o.

withdrawal of a stake – povlačenje udjela

working ability – radna sposobnost

written document processed by a notary public – notarski obrađena isprava

written voting – pisano glasanje

V

W



737737

1. Andrijašević, Sanja and Račić-Žlibar Tatjana, ed. (1997) Rječnik osiguranja, Zagreb: 
Masmedia. 

2. Angelov, S. and Grefen, P. (2003) B2B eContract Handling-A Survey of Projects, 
Papers and Standards, University of Twente, The Netherlands. 

3. Antonijević, Zoran, Petrović, Milan and Pavićević, Božidar (1982) Bankarsko pravo, 
Beograd: Savremena administracija.

4. Armstrong, C.J. (1999) Staying Legal: A Guide to Issues and Practice for Users and 
Publishers of Electronic Resources, Library Association Publishing. 

5. Arrowsmith, Sue, Linarelli, John and Wallace, Don Jr. (2000) Regulating Public 
Procurement; Kluwer Law International.

6. Bakšić-Muftić, Jasna (2005) Razumijevanje Dejtonskog ustava 10 godina kasnije, 
Zbornik radova Pravnog fakulteta u Splitu, god. 42, pp. 67-92.

7. Barbić, Jakša (1999) Pravo društava: Opći dio, Knjiga I, Zagreb: Organizator.
8. Barbić, Jakša (2000) Uloga temeljnog kapitala u dioničkom društvu, Vladavina prava, 

br. 3-4/00, Zagreb.
9. Barbić, Jakša (2006) Pravo društava, Knjiga I, Zagreb: Organizator.

10. Baren, A. Paul and Sweezy, M. Paul (1969) Monopolni kapital, Zagreb: Stvarnost.
11. Barnes, A. James, Dworkin, Terry M. i Richards, Eric (1987) Law for Business, 

Homewood: IRWIN.
12. Bartoš, Milan (1933) Privatno pravo, Beograd.
13. Besarović, Vesna (1984) Pravo industrijske svojine i autorsko pravo, Beograd: 

Poslovna politika.
14. Bikić, Abedin (2004) Obligaciono pravo – opći dio, Sarajevo: Univerzitetska knjiga.
15. Bilten sudske prakse Kantonalnog suda Sarajevo, br. 3/2000.
16. Bilteni sudske prakse, Vrhovni sud Federacije BiH, br. 2/97, 1/98 i 2/99.

 
REFERENCES



Trivun · Silajdžić · Mahmutćehajić · Mrgud738

BUSINESS LAW 

17. Biro, Zoltan (1978) Ugovor o građenju s posebnim osvrtom na reviziju cene i klauzula 
“ključ u ruke”, Zbornik radova sa Savjetovanja o Zakonu o obveznim (obligacionim) 
odnosima, SUPJ - IPU, Beograd.

18. Blagojević, Borislav and Krulj, Vrleta (1983) Komentar Zakona o obligacionim 
odnosima, Beograd: Savremena administracija.

19. Bukljaš, Ivo (1962) Pravne norme i trgovački običaji za ambalažu, Zagreb: Progres.
20. Chesseman, Henry R. (2007) Business Law: legal environment, online commerce, 

business ethics and international issues, 6th edition, New Jersey: Pearson Education 
Inc.

21. Čović, Šefkija (1978) Saobraznost isporuke robe sa ugovorom o međunarodnoj 
kupoprodaji, Sarajevo: Svjetlost.

22. Čović, Šefkija (2003) Poslovno pravo: statusno pravo i pravo privrednih društava, 
Sarajevo: Pravni fakultet Univerziteta u Sarajevu.

23. David B., Canton i John, E. (2002) Legal Landmines in E-Commerce, McGraw-Hill 
Education.

24. Department of Trade and Industry (2002) A Guide for Business to The Electronic 
Commerce (EC Directive) Regulations.

25. Dika, Mihajlo et al. (2003) Treća novela Stečajnog  zakona, Zagreb: Narodne novine.
26. Drakulić, M. (2001) Osnovi poslovnog prava, Beograd: Fakultet organizacionih nauka 

Univerziteta u Beogradu.
27. Draškić, Mladen (1984) Međunarodno privredno ugovorno pravo, IV izdanje, 

Beograd: Savremena administracija.
28. Draškić, Mladen (1986) Zaključivanje ugovora o prodaji, II izdanje, Beograd: CRS.
29. Draškić, Mladen (1987) Međunarodna prodaja prema uniformnim pravilima i 

uporednom pravu, Beograd: Exportpress i Institut društvenih nauka.
30. Đorđević, Jovan (1975) Ustavno pravo, Beograd: Savremena administracija.
31. Đuretić, Slobodan (1983) Ugovor o izgradnji investicionih objekata, Beograd: Stručna 

knjiga.
32. Edwards, Lillian (2004) The New Legal Framework for E-Commerce in Europe, Hart 

Publishing
33. Ekonomski leksikon (1975) Beograd: Savremena administracija.
34. Fairhurst, John and Vincenzi, Christopher (2003) Law of the European Community, 

Fourth Edition, Pearson Longman, England.
35. Fairhust, John (2006) Law of the European Union, London: Pearson Education 

Limited.
36. Ferri, Giuseppe (1968) Manuale di diritto commerciale, Torino: UTET.
37. Fornsworth E. Allan (1973) Uvod u pravni sistem Sjedinjenih Američkih Država, 

Beograd: Savremena administracija.
38. Foster, Nigel (2006) Foster on EU Law, New York: Oxford University Press.
39. Gaber, Stevan (1973) Teorija na državata i pravoto, Skopje: Kultura.
40. Galbreith, John Kenneth (1970) Nova industrijska država, Zagreb: Stvarnost.
41. Gams, Andrija (1963) Uvod u građansko pravo, Beograd: Naučna knjiga. 



REFERENCES

739

42. Gavrić, S., Banović, D. and Krause, C., ed. (2009) Uvod u politički sistem Bosne 
i Hercegovine - izabrani aspekti, Sarajevo: Sarajevski otvoreni centar and the 
Fondation Konrad Adenauer, Branch Offi ce in Bosnia and Herzegovina. 

43. Goldman, Arnold J. and Sigismond, William D. (2001) Business Law: Principles and 
Practices, 5th Ed., Boston-New York: Houghton Miffl in Company.

44. Goldštajn, Aleksandar (1967) Privredno ugovorno pravo, Zagreb: Informator.
45. Golunski S.A. and Strogorović M.S. (1964) Teorija države i prava, Beograd.
46. Grinhut, K. S., Društvo sa ograničenom odgovornošću po austrijskom pravu, Beograd: 

Knjižara Ernesta Ajnšeta ml.
47. Hadžiahmetović, J. (2002) Mjenica u platnom prometu, Revicon, Sarajevo
48. Hämmerle, Hermann (1960) Handelsrecht, Graz, Vienna, Köln: Verlag Styria. 
49. Henn, Harry G. (1970) Handbook of the Law of Corporations and Other Business 

Enterprises, St. Paul: West Publishing Co.
50. Horspool, Margot and Humphreys, Matthew (2006) European Union Law, New York: 

Oxford University Press. 
51. Jakšić, Stevan (1960) Obligaciono pravo, Sarajevo: Veselin Masleša.
52. Jovanović, N. (2001), Emisija vrednosnih papira: pravna razmatranja, PS Grmeč – 

Privredni Pregled, Beograd
53. Jovičević, Miodrag (1977) O ustavu - teorijsko-komparativna studija, Beograd: 

Savremena administracija. 
54. Jovičić, Miodrag (1977) Zakon i zakonitost – život pravnih propisa, Beograd: Radnička 

štampa.
55. Kapor, Vladimir (1957) Ugovor o kupovini i prodaji robe prema Opštim uzansama za 

promet robom, Beograd: Savremena administracija.
56. Kapor, Vladimir and Carić, Slavko (1987) Ugovori robnog prometa, VI izdanje, 

Beograd: Privredna štampa.
57. Košutić, Budimir (1973) Sudska presuda kao izvor prava, Beograd: Savremena 

administracija. 
58. Krulj, Vrleta (1972) Dejstva ugovora o kupoprodaji - svojina, predaja, rizik, cena, 

Beograd: Institut za uporedno pravo.
59. Ledić, Dragutin (1997) Pravni položaj članova trgovačkih društava u Hrvatskoj, 

Vladavina prava br. 1/97, Zagreb.
60. Lemke, Marian (2006) Direktive Evropske unije o javnim nabavkama, Sarajevo: 

EUPPP.
61. Loza, Bogdan (1981) Obligaciono pravo, Sarajevo: Dom štampe.
62. Lukić, Radomir (1979) Metodologija prava, Beograd: Naučna knjiga.
63. Lukić, Radomir (1979) Uvod u pravo, Beograd: Naučna knjiga.
64. Markowitz, Harry (1952) Portfolio Selection, The Journal of Finance, Vol. 7, No. 1, 

pp.77-91.
65. Mazullo, Geoffrey (1998) Upravljanje dioničkim društvima - uvod u osnovne koncepte, 

Sarajevo: USAID.
66. Milošević, Ljubiša (1977) Obligaciono pravo, Beograd: Naučna knjiga. 



Trivun · Silajdžić · Mahmutćehajić · Mrgud740

BUSINESS LAW 

67. Misita, Nevenko (2007) Osnovi prava Evropske Unije, Sarajevo: Pravni fakultet 
Univerziteta u Sarajevu.

68. Misita, Nevenko (2012) Evropska Unija: pravo konkurencije, Sarajevo: Revicon.
69. Misita, Nevenko and Grbo, Zinka (2011) Evropsko poslovno pravo: odabrane teme, 

Sarajevo: Pravni fakultet Univerziteta u Sarajevu. 
70. Muhić, Fuad (1983) Teorija prava, Sarajevo: Svjetlost. 
71. Organisation for Economic Co-Operation and Development (2004), OECD Principles 

of Corporate Governance, OECD Publications, Paris.
72. Perić, Berislav (1964) Struktura prava, Zagreb: Narodne novine.
73. Perić, Berislav (1978) Struktura prava, Zagreb: SNL.
74. Perić, Berislav (1994) Država i pravni sustav, Zagreb: Informator. 
75. Perović, Slobodan (1964) Formalni ugovori građanskog prava, Beograd: Savez 

udruženja pravnika Jugoslavije.
76. Perović, Slobodan (1980) Obligaciono pravo, Beograd: Privredna štampa.
77. Perović, Slobodan and Stojanović, Dragoljub (ed.) Komentar Zakona o obligacionim 

odnosima, Kragujevac: Kulturni centar  Gornji Milanovac - Pravni fakultet Kragujevac.
78. Pobrić, Nurko (2000) Ustavno pravo, Mostar: Slovo.
79. Poznić, Borivoje (1970) Građansko procesno pravo, II edition, Beograd: Savremena 

administracija.
80. Pravni leksikon (1978) Beograd: Savremena administracija.
81. Pravni leksikon (2007) Zagreb: Leksikografski zavod Miroslav Krleža.
82. Presuda Visokog trgovačkog suda Republike Hrvatske, Pž - 472/95.
83. Presuda Višeg privrednog suda Hrvatske, Pž – 333/79.
84. Presuda Vrhovnog suda Republike Hrvatske, Pž-3004/93 od 26.04.1994.
85. Presuda Vrhovnog suda Republike Hrvatske, Rev. 1559/01 od 12.09.2001. godine.
86. Presude Vrhovnog suda Republike Hrvatske, Rev. – 86/1987; Gž – 1796/78.
87. Prica, Radoje (1976) Organizacioni oblici direktnih inostranih investicija, Beograd: 

Institut društvenih nauka. 
88. Pupić, Borivoje (1980) Uvod u pravne nauke, Beograd: Savremena administracija.
89. Radojčić, Spasoje (1919) Osnovi trgovačkog prava, Beograd: Knjižarnica Gece Kona.
90. Reithmann, Christoph (1980) Internationales Vertragsrecht, III Aufl ., Koln: Otto 

Schmidt.
91. Rene, David (1960) Uvod u privatno pravo Engleske, Beograd: Institut za uporedno 

pravo.
92. Schulze C., Don’t Panic, Do e-commerce, European Commission Electronic Commerce 

Team, www.internetpolicy.net  
93. Simić, Milic (1981): Sudbina pravnog posla zaključenog izvan registrovane djelatnosti, 

Zbornik radova, Ekonomski fakultet, Sarajevo.
94. Simić, Milić and Trifković, Miloš (1999) Poslovno pravo - osnovi prava i obligacija, 

privredna/trgovačka društva,  Sarajevo: Ekonomski fakultet u Sarajevu.



REFERENCES

741

95. Simmons i Simmons (2002) Communication Practice E-Commerce Law: Doing 
Business Online, Copenhagen Business School Press.

96. South East Corporate Governance Roundtable and the Corporate Affairs Division in 
Co-operation with the Investment Compact Team (2003) White Paper on Corporate 
Governance in South East Europe, Stability Pact – South East Europe Compact for 
Reform, Investment, Integrity and Growth, OECD Publications.

97. Steiner, Josephine, Woods, Lorna, and Twigg-Flesner, Christian (2006) EU Law, 9th 
Edition, Oxford: Oxford University Press.

98. Stražnicky, Milorad (1939) Tumač trgovačkog zakona, Zagreb.
99. Strezoski, Strezo (1977) Trgovac, trgovačko društvo i njihovo udruživanje u 

kapitalističkim zemljama, Novi Sad: Pravni fakultet.
100. Sultanović, Aziz, Trifković, Miloš and Simić, Milić (1984) Teorija države i prava, 

statusnog i obligacionog prava, Sarajevo: Veselin Masleša.
101. Šulejić, Predrag (1992) Pravo osiguranja, Novi Sad: Misao.
102. Tauber, L. (1928) Udžbenik trgovačkog prava, Beograd: Geca Kon.
103. Toroman, Marija (1975) Vrste i modaliteti ugovora o kupovini i prodaji, Beograd: 

Institut za uporedno pravo - Savremena administracija.
104. Trifković, Miloš (1981) Pravo konkurencije, Sarajevo: Svjetlost.
105. Trifković, Miloš (1987) Sadržaj ugovora o investicionoj izgradnji u svjetlu izvora 

prava, u: Ekonomika investicija kao faktor stabilizacije privrede, Sarajevo: Savez 
fi nansijskih i računovodstvenih radnika  BiH.

106. Trifković, Miloš (1990) Nelojalna utakmica, Sarajevo: Svjetlost.
107. Trifković, Miloš (2003) Nova struktura prava konkurencije u Bosni i Hercegovini, 

Zbornik radova sa međunarodnog savjetovanja „Aktualnosti građanskog i trgovačkog 
zakonodavstva i pravne prakse“, Neum, 6,7 i 8 lipnja 2003. godine.

108. Trifković, Miloš (2006) Određivanje monopolističkih sporazuma u pravima Bosne i 
Hercegovine i Evropske Unije, Pregled, 4/2006.   

109. Trifković, Miloš and Omanović, Sanjin (2001) Međunarodno poslovno pravo i 
Arbitraže, Sarajevo: Ekonomski fakultet.

110. Trifković, Miloš, Simić, Milić and Trivun, Veljko (2004) Poslovno pravo – ugovori, 
vrijednosni papiri i pravo konkurencije, Sarajevo: Ekonomski fakultet.

111. Trivun, Veljko and Mahmutćehajić, Fatima (2008) Zakonska zaštita fi rme na 
Internetu, Godišnjak Pravnog fakulteta u Sarajevu LI-2008.

112. Trivun, Veljko, Silajdžić, Vedad, Mahmutćehajić, Fatima and Grbo, Zinka (2003) 
Praktikum poslovnog prava, Sarajevo: Izdavačka djelatnost Ekonomskog fakulteta 
u Sarajevu.

113. Vasiljević, Mirko (1997) Poslovno pravo - trgovinsko pravo, Beograd: Savremena 
administracija.

114. Vasiljević, Mirko (2011) Trgovinsko pravo, Beograd: Pravni fakultet Univerziteta u 
Beogradu.

115. Vedriš, Martin (1971) Osnove imovinskog prava, Zagreb: Informator.



Trivun · Silajdžić · Mahmutćehajić · Mrgud742

BUSINESS LAW 

116. Vedriš, Martin and Klarić, Petar (1996) Građansko pravo, Zagreb: Narodne novine. 
117. Verona, Albert (1981) Licencni ugovor u jugoslovenskom, inozemnom i 

međunarodnom pravu, Zagreb: Informator.
118. Vilogorac, Esad and Dizdar, Mihret (2000) Zakon o privrednim društvima - 

objašnjenja i komentar, Sarajevo: Revicon.
119. Vilus, Jelena (1970) Određivanje i kontrola kvaliteta robe kod ugovora o prodaji, 

Beograd: Institut za uporedno pravo.
120. Vilus, Jelena (1986) Opšti uslovi formularnih ugovora, Beograd: Institut za uporedno 

pravo – Savremena administracija. 
121. Visković, Nikola (1976) Pojam prava, Split: Pravni fakultet. 
122. Vrbanić, Juraj (1909) Trgovačko zakonoslavlje, Zagreb.
123. Vukadinović, Radovan (2001) Pravo Evropske unije, Beograd: Megatrend
124. Vukmir, Branko (1980) Ugovori o izvođenju investicijskih radova - međunarodni, 

Zagreb: CIP.

WEBSITES:
125. http://annt.gov.ba 
126. http://bihkonk.gov.ba 
127. http://curia.europa.eu 
128. http://ec.europa.eu  
129. http://eur-lex.europa.eu
130. http://frontpage.cbs.dk
131. http://www.cbbh.ba
132. http://www.ceeol.com
133. http://www.fi ata.com
134. http://www.gzs.si/slo
135. http://www.iccwbo.org
136. http://www.ipr.gov.ba
137. http://www.isin.org/isin/
138. http://www.law.cornell.edu
139. http://www.lawteacher.net
140. http://www.osigurajse.info 
141. http://www.parlament.ba 
142. http://www.rvp.ba



743743

1. Austrian Civil Code of 1811, including Amendments dating 1914, 1915 and 1916- 
Austrijski Opšti građanski zakonik od 1811, uključujući Novele od 1914, 1915, 
1916.god.

2. Convention Establishing the World Intellectual Property Organisation (1967 and 
1979) - Konvencija o osnivanju svjetske organizacije za intelektualno vlasništvo 
(1967 i 1979)

3. COUNCIL REGULATION (EC) No 139/2004 of 20 January 2004 on the control of 
concentrations between companies (the EC Merger Regulation) - Uredba Vijeća 
(EZ) br. 139/2004 od 20. januara 2004. godine o kontroli koncentracija između 
poduzetnika (Uredba EZ o spajanju)

4. COUNCIL REGULATION (EEC) No 4064/89 of 21 December 1989 on the control of 
concentrations between companies, OJ L 257/90 - Uredba Vijeća (EEZ) br. 4064/89 
od 21. decembra 1989. godine o nadzoru nad koncentracijama među poduzetnicima, 
OJ L 257/90 

5. Criminal Code of BiH (Offi cial Gazette of BiH No. 3/03, 32/03, 37/03, 54/04, 61/04, 
30/05, 53/06, 55/06, 32/07, 8/10) - Krivični zakon BiH (Službeni glasnik Bosne i 
Hercegovine br. 3/03, 32/03, 37/03, 54/04, 61/04, 30/05, 53/06, 55/06, 32/07, 8/10)

6. Criminal Code of the Federation of BiH (Offi cial Gazette of FBiH, No. 36/03, 37/03, 
21/04, 69/04, 18/05, 42/10, 42/11) - Krivični zakon FBiH (Službeni glasnik Bosne i 
Hercegovine br. 36/03, 37/03, 21/04, 69/04, 18/05, 42/10, 42/11)

7. Decision on the classifi cation of business operations in Bosnia and Herzegovina 
(The Offi cial Gazette of Bosnia and Herzegovina, no. 84/06 and 47/10) - Odluka o 
klasifi kaciji djelatnosti BiH (Službeni glasnik BiH, br. 84/06 i 47/10)

8. FBIH Law on Spatial Planning and Land Use (The Offi cial Gazzette of the Federation 
of Bosnia and Herzegovina, no. 2/06, 72/07, 32/08, 4/10, 13/10, 45/10) - Zakon o 
prostornom planiranju i korištenju zemljišta na nivou Federacije Bosne i Hercegovine 
(Službene novine Federacije BiH, br. 2/06, 72/07, 32/08, 4/10, 13/10, 45/10)

 
LAWS AND REGULATIONS



Trivun · Silajdžić · Mahmutćehajić · Mrgud744

BUSINESS LAW 

9. Framework Law on Pledge (Offi cial Gazette of BiH, no. 28/04) - Okvirni zakon o 
zalozima (Službeni glasnik BiH, br. 28/04)

10. Framework Law on Registration of Business Entities in Bosnia and Herzegovina (The 
Offi cial Gazette, no. 42/04) - Okvirni Zakon o registraciji poslovnih subjekata u Bosni 
i Hercegovini (Službeni glasnik Bosne i Hercegovine, br. 42/04)

11. General Property Code for Montenegro - Opšti imovinski zakonik za Crnu Goru
12. General Usances for Trade with Goods (The Offi cial Gazette FNRY, no. 15/54) - 

Opšte uzanse za promet robom (Službeni list FNRJ, br. 15/54)
13. German Civil Code (Burgerliches Gesetzbuch) dating 1898 - Njemački Građanski 

zakonik (Burgerliches Gesetzbuch) od 1898. godine
14. German law (Handelsgesetzbuh, 1897) - Njemački Trgovački zakonik 

(Handelsgesetzbuch) od 1897. godine
15. Labour Law (The Offi cial Gazette of the Federation of Bosnia and Herzegovina, 43/99, 

32/00 and 29/03) - Zakon o radu (Službene novine FBiH, 43/99, 32/00 i 29/03)
16. Law on Accounting of the Federation of Bosnia and Herzegovina (The Offi cial Gazette 

of the Federation of Bosnia and Herzegovina, no. 83/09) - Zakon o računovodstvu 
Federacije Bosne i Hercegovine (Službene novine FBiH, br. 83/09)

17. Law on Associations and Foundations (The Offi cial Gazette of the Federation of 
Bosnia and Herzegovina, no. 45/02) - Zakon o udruženjima i fondacijama (Službene 
novine FBiH, br. 45/02)

18. Law on Bankruptcy Proceedings (The Offi cial Gazette of the Federation of Bosnia and 
Herzegovina, no. 29/03, 32/04 and 42/06) - Zakon o stečajnom postupku (Službene 
novine FBiH, br. 29/03, 32/04 i 42/06)

19. Law on Banks (The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 
39/98, 32/00, 48/01, 27/02, 41/02, 58/02, 13/03, 19/03, 28/03 and 66/13) - Zakon 
o bankama (Službene novine FBiH, br. 39/98, 32/00, 48/01, 27/02, 41/02, 58/02, 
13/03, 19/03, 28/03 i 66/13)

20. Law on Banks of RS (Offi cial Gazette of RS, No. 44/03, 74/04, 116/11, 05/12 and 
59/13) - Zakon o bankama RS (Službeni Glasnik RS, br. 44/03, 74/04, 116/11, 05/12 
i 59/13)

21. Law on Bills of Exchange (The Offi cial Gazette of FB&H, no. 32/00 and 28/03) - 
Zakon o mjenici (Službene novine FBiH br. 32/00 i 28/03)

22. Law on Business Entities (Offi cial Gazette of the Republic of Serbia, no. 36/11) - 
Zakon o privrednim društvima (Službeni glasnik Republike Srbije, br. 36/11)

23. Law on Business Entities of the Federation of Bosnia and Herzegovina (Offi cial 
Gazette of the Federation of Bosnia and Herzegovina, no. 23/99, 45/00, 2/02, 6/02, 
29/03, 68/05, 91/07, 84/08, 88/08, 7/09, 63/10 and 75/13) - Zakon o privrednim 
društvima Federacije Bosne i Hercegovine (Službene novine FBiH, br. 23/99, 45/00, 
2/02, 6/02, 29/03, 68/05, 91/07, 84/08, 88/08, 7/09, 63/10 i 75/13)

24. Law on Cheques (The Offi cial Gazette of FB&H, no. 32/00) - Zakon o čeku (Službene 
novine FBiH br. 32/00)



LAWS AND REGULATIONS

745

25. Law on Classifi cation of Business Operations in Bosnia and Herzegovina (The Offi cial 
Gazette of Bosnia and Herzegovina, no. 76/06, 100/08, 32/10) - Zakon o klasifi kaciji 
djelatnosti BiH (Službeni glasnik BiH, br. 76/06, 100/08, 32/10)

26. Law on Collective Management of Copyright and Related Rights (Offi cial Gazette of 
BiH, 63/10) - Zakon o kolektivnom ostvarivanju autorskih i srodnih prava (Službeni 
glasnik BiH, 63/10)

27. Law on Communications (Offi cial Gazette of BiH, 31/03, 75/06, 32/10, 98/12) - 
Zakon o komunikacijama (Službeni glasnik BiH, 31/03, 75/06, 32/10, 98/12)

28. Law on Competition (The Offi cial Gazette of Bosnia and Herzegovina, no. 48/05, 
76/07 and 80/09) - Zakon o konkurenciji (Službeni glasnik BiH br. 48/05, 76/07 i 
80/09)

29. Law on Construction Products (The Offi cial Journal of the Federation of Bosnia 
and Herzegovina, 78/09) - Zakon o građevinskim proizvodima  (Službene novine 
Federacije BiH, 78/09)

30. Law on Consumer Protection (Offi cial Gazette of BiH, 25/06) - Zakon o zaštiti 
potrošača u Bosni i Hercegovini (Službeni glasnik BiH br. 25/06)

31. Law on Copyright and Related Rights (Offi cial Gazette of BiH, 63/10) - Zakon o 
autorskom i srodnim pravima (Službeni glasnik BiH, 63/10) 

32. Law on Customs Policy of Bosnia and Herzegovina (The Offi cial Gazette of Bosnia 
and Herzegovina, no. 57/04, 51/06, 76/06, 93/08 and 76/11) - Zakon o carinskoj 
politici Bosne i Hercegovine (Službeni glasnik BiH br. 57/04, 51/06, 76/06, 93/08 i 
76/11)

33. Law on Default Interest Rate for Outstanding Debts, (Offi cial Gazette of FBiH No. 
56/04, 68/04 and 29/05) - Zakon o visini stope zatezne kamate na neizmirena 
dugovanja (Službene novine FBiH br. 56/04, 68/04 i 29/05)

34. Law on Electricity – Consolidated Text (Offi cial Gazette of RS, 08/08, 34/09, 92/09, 
1/11) - Zakon o električnoj energiji – Prečišćeni tekst (Službeni glasnik Republike 
Srpske, 08/08, 34/09, 92/09, 1/11)

35. Law on Electricity (Offi cial Gazette of Brcko District, 36/04, 28/07, 61/10, 4/13) 
- Zakon o električnoj energiji (Službeni glasnik Brčko Distrikta BiH, 36/04, 28/07, 
61/10, 4/13)

36. Law on Electricity (Offi cial Gazette of FBiH, 41/02, 38/05, 61/09, 83/11) - Zakon o 
električnoj energiji (Službene novine Federacije BiH, 41/02, 38/05, 61/09, 83/11)

37. Law on Enforcement Procedure (Offi cial Gazette of FBiH, no. 32/03, 33/06, 39/09) - 
Zakon o izvršnom postupku (Službene novine FBiH, br. 32/03, 33/06, 39/09)

38. Law on Establishing an Independent System Operator for the Transmission System 
of Bosnia and Herzegovina (Offi cial Gazette of BiH, 35/04) - Zakon o osnivanju 
Nezavisnog operatora sistema za prienosni sistem u BiH (Službeni glasnik BiH, 35/04)

39. Law on Establishing the Company for the Transmission of Electric Power in Bosnia and 
Herzegovina (Offi cial Gazette of BiH, 35/04, 76/09) - Zakon o osnivanju Kompanije 
za prijenos električne energije u BiH (Službeni glasnik BiH, 35/04, 76/09)



Trivun · Silajdžić · Mahmutćehajić · Mrgud746

BUSINESS LAW 

40. Law on Financial Operations (The Offi cial Gazette of the Federation of Bosnia and 
Herzegovina 2/95, 13/00 and 29/00) - Zakon o fi nansijskom poslovanju (Službene 
novine FBiH, br. 2/95, 13/00 i 29/00)

41. Law on Foreign Trade Operations (The Offi cial Journal of the Federation of Bosnia 
and Herzegovina, 2/95) - Zakon o vanjskotrgovinskom poslovanju (Službene novine 
FBiH, 2/95)

42. Law on Foreign Trade Policy (The Offi cial Gazette of Bosnia and Herzegovina, 
no.7/98 and 35/04) - Zakon o vanjskotrgovinskoj politici (Službeni glasnik BiH, br. 
7/98 i 35/04)

43. Law on Free Zones (The Offi cial Gazette of Bosnia and Herzegovina, no. 99/09) - 
Zakon o slobodnim zonama (Službeni glasnik BiH, br. 99/09)

44. Law on Implementation of the Decision of Commission to Preserve National 
Monuments established pursuant to Annex 8 of the General Framework Agreement 
for Peace in Bosnia and Herzegovina (The Offi cial Journal of the Federation of Bosnia 
and Herzegovina, 2/02, 27/02, 6/04, 51/07) - Zakon o sprovođenju odluka Komisije 
za zaštitu nacionalnih spomenika uspostavljene prema Aneksu 8. Općeg okvirnog 
sporazuma za mir u Bosni i Hercegovini (Službene novine Federacije BiH, 2/02, 
27/02, 6/04, 51/07)

45. Law on Industrial Design (The Offi cial Gazette of Bosnia and Herzegovina, 53/10) - 
Zakon o industrijskom dizajnu (Službeni glasnik BiH, br. 53/10)

46. Law on Insurance Agency in Bosnia and Herzegovina (The Offi cial Gazette of Bosnia 
and Herzegovina, no. 12/04) - Zakon o Agenciji za osiguranje u Bosni i Hercegovini 
(Službeni glasnik BiH, br. 12/04)

47. Law on Insurance Companies in Private Insurance (The Offi cial Gazette of the 
Federation of Bosnia and Herzegovina, no. 24/05 and 36/10) - Zakon o društvima za 
osiguranje u privatnom osiguranju (Službene novine FBiH br. 24/05 i 36/10)

48. Law on Insurance of Property and Persons («Offi cial Gazette of the Federation of 
BiH», no. 2/95, 7/95, 6/98 and 41/98) - Zakon o osiguranju imovine i osoba (Službeni 
list FBiH 2/95, 7/95, 6/98 i 41/98)

49. Law on Internal Trade (The Offi cial Gazette of the Federation of Bosnia and 
Herzegovina, no. 40/10) Zakon o unutrašnjoj trgovini FBiH (Službene novine FBiH, 
br. 40/10)

50. Law on Investment Funds (The Offi cial Gazette of the Federation of Bosnia and 
Herzegovina, no. 85/08) - Zakon o investicionim fondovima (Službene novine FBiH, 
br. 85/08)

51. Law on Leasing (Offi cial Gazette of the FBiH, no. 85/08, 39/09 and 65/13) - Zakon o 
leasingu (Službene novine FBiH, br. 85/08, 39/09 i 65/13)

52. Law on Liquidation Proceedings (The Offi cial Gazette of the Federation of Bosnia and 
Herzegovina, no. 29/03) - Zakon o likvidacionom postupku (Službene novine FBiH, 
br. 29/03)

53. Law on Market Inspection (Offi cial Gazette of FBiH 2/95) - Zakon o tržišnoj inspekciji 
(Sl.novine FBiH 2/95)



LAWS AND REGULATIONS

747

54. Law on Market Surveillance of Bosnia and Herzegovina (Offi cial Gazette of BiH, 
45/04, 102/09) - Zakon o nadzoru nad tržištem u Bosni i Hercegovini (Službeni 
glasnik BiH br. 45/04, 102/09)

55. Law on Mediation in Private Insurance (Offi cial Gazette of FBiH 22/05) - Zakon o 
posredovanju u privatnom osiguranju (Službene novine FBiH 22/05)

56. Law on Microcredit Organisations (Offi cial Gazette of the FBiH, no. 59/06) – Zakon o 
mikrokreditnim organizacijama (Službene novine FBiH, br. 59/06)

57. Law on Misdemeanours of Bosnia and Herzegovina (The Offi cial Gazette of Bosnia 
and Herzegovina 41/07, 18/12) - Zakon o prekršajima Bosne i Hercegovine (Službeni 
glasnik BiH 41/07, 18/12)

58. Law on Motor Vehicle Liability Insurance and Other Provisions on Compulsory 
Liability Insurance (Offi cial Gazette of FBiH FBiH 24/05) - Zakon o osiguranju 
od odgovornosti za motorna vozila i ostale odredbe o obaveznom osiguranju od 
odgovornosti (Službene novine FBiH 24/05)

59. Law on Notaries of the Federation of Bosnia and Herzegovina (The Offi cial Gazette of 
the Federation of Bosnia and Herzegovina, no. 45/02) - Zakon o notarima Federacije 
Bosne i Hercegovine (Službene novine FBiH, br. 45/02)

60. Law on Obligations (Offi cial Gazette of SFRY, No. 29/78, 39/85, 45/89, 57/89 – 
Offi cial Gazette of RBiH), No. 2/92, 13/93, 13/94 and Offi cial Gazette of FBiH), No. 
29/03 and 42/11) - Zakon o obligacionim odnosima (Službeni list SFRJ, br. 29/78, 
39/85, 45/89, 57/89 - preuzet Službeni list RBiH, br. 2/92, 13/93, 13/94 i Službene 
novine FBiH, br. 29/03 i 42/11)

61. Law on Out-of-Court Proceedings (Offi cial Gazette of FB&H, issue 2/98, 39/04 and 73/05) 
- Zakon o vanparničnom postupku (Službene novine FBiH broj 2/98, 39/04 i 73/05)

62. Law on Price Control (Offi cial Gazette of FBiH 2/95 and 70/08) - Zakon o kontroli 
cijena (Službene novine FBiH 2/95 i 70/08)

63. Law on Protection of Financial Services Users (Offi cial Gazette of the FBiH, no. 31/14) 
- Zakon o zaštiti korisnika fi nansijskih usluga (Službene novine FBiH, br. 31/14)

64. Law on Protection of Geographical Indications (The Offi cial Gazette of Bosnia and 
Herzegovina, 53/10) - Zakon o zaštiti oznaka zemljopisnog podrijetla (Službeni 
glasnik BiH, 53/10)

65. Law on Protection of integrated circuit topography (The Offi cial Gazette of Bosnia 
and Herzegovina, 53/10) - Zakon o zaštiti topografi je integriranog kruga (Službeni 
glasnik BiH, br. 53/10)

66. Law on Public Enterprises (The Offi cial Gazette of the Federation of Bosnia and 
Herzegovina, no. 8/05, 81/08 and 22/09) - Zakon o javnim preduzećima (Službene 
novine FBiH, br. 8/05, 81/08 i 22/09)

67. Law on Public Procurement (The Offi cial Gazette of Bosnia and Herzegovina, no. 
39/14) - Zakon o javnim nabavkama (Službeni glasnik BiH, br. 39/14)

68. Law on Real Property Rights (Offi cial Gazette of the Federation of Bosnia and 
Herzegovina, no. 66/2013) - Zakon o stvarnim pravima (Službene novine FBiH, br. 
66/2013)
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69. Law on Registered Pledges on Movables and Rights (Offi cial Gazette of FBiH, no. 
17/02) - Zakon o registrovanim zalogama na pokretnim stvarima i članskim udjelima 
(Službene novine FBiH, br. 17/02)

70. Law on Registration of Business Entities in the Federation of Bosnia and Herzegovina 
(The Offi cial Gazette of the Federation of Bosnia and Herzegovina, no. 27/05, 68/05 
and 43/09) - Zakon o registraciji poslovnih subjekata u Federaciji Bosne i Hercegovine 
(Službene novine FBiH, br. 27/05, 68/05 i 43/09)

71. Law on Standardisation (Offi cial Gazette of BiH 19/01) - Zakon o standardizaciji 
(Službeni glasnik BiH, br. 19/01)

72. Law on the Banking Agency of the Federation of Bosnia and Herzegovina (Offi cial 
Gazette of the FBiH, no. 9/96, 27/98, 20/00, 45/00, 58/02, 13/03, 19/03, 47/06, 
59/06, 48/08, 34/12 and 77/12) - Zakon o Agenciji za bankarstvo Federacije Bosne 
i Hercegovine (Službene novine FBiH, br. 9/96, 27/98, 20/00, 45/00, 58/02, 13/03, 
19/03, 47/06, 59/06, 48/08, 34/12 i 77/12)

73. Law on the Default Interest Rate (Offi cial gazette of FBiH No. 27/98 and 51/01) - 
Zakon o visini stope zatezne kamate (Službene novine FBiH br. 27/98 i 51/01)

74. Law on the Establishment of the Institute for Intellectual Property of Bosnia and 
Herzegovina (The Offi cial Gazette of Bosnia and Herzegovina no. 43/04) - Zakon o 
osnivanju Instituta za intelektualno vlasništvo Bosne i Hercegovine (Službeni glasnik 
BiH br. 43/04)

75. Law on the Policy of Foreign Direct Investments in Bosnia and Herzegovina (The 
Offi cial Gazette of Bosnia and Herzegovina, no. 4/98 and 13/03) - Zakon o politici 
direktnih stranih ulaganja u Bosni i Hercegovini (Službeni glasnik BiH, br. 4/98 i 13/03)

76. Law on the Registry of Securities (The Offi cial Gazette of the Federation of Bosnia 
and Herzegovina, no. 39/98, 36/99 and 33/04) - Zakon o registru vrijednosnih papira 
(Službene novine FBiH, br. 39/98, 36/99 i 33/04)

77. Law on the Securities Commission (The Offi cial Gazette of the Federation of Bosnia 
and Herzegovina, no. 39/98, 36/99 and 33/04) - Zakon o Komisiji za vrijednosne 
papire (Službene novine FBiH, br. 39/98, 36/99 i 33/04)

78. Law on the Securities Market (The Offi cial Gazette of the Federation of Bosnia and 
Herzegovina, no. 85/08 and 109/12) - Zakon o tržištu vrijednosnih papira (Službene 
novine FBiH, br. 85/08 i 109/12)

79. Law on the Takeover of Joint Stock Companies (The Offi cial Gazette of the Federation 
of Bosnia and Herzegovina, no. 7/06) - Zakon o preuzimanju dioničkih društava 
(Službene novine FBiH, br. 7/06)

80. Law on Transmission of Electric Power, Regulator and System Operator of Bosnia 
and Herzegovina (Offi cial Gazette of BiH, 07/02, 13/03, 76/09, 1/11) - Zakon o 
prijenosu, regulatoru i operatoru sistema električne energije u BiH (Službeni glasnik 
BiH, 07/02, 13/03, 76/09, 1/11)

81. Locarno Agreement Establishing an International Classifi cation for Industrial Designs 
(1968) - Lokarnski sporazum o ustanovljenju Međunarodne klasifi kacije za industrijski 
dizajn (1968)
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82. Madrid Agreement Concerning the International Registration of Marks (1981) - 
Madridski sporazum o međunarodnoj registraciji žigova (1981)

83. Ordinance on Management of Joint Stock Companies (The Offi cial Gazzette of the 
Federation of Bosnia and Herzegovina, no. 19/10) - Pravilnik o upravljanju dioničkim 
društvima (Službene novine FBiH, br. 19/10)

84. Ordinance on the Method of Obtainment and Transfer of Own Shares (The Offi cial 
Gazette of the Federation of Bosnia and Herzegovina, no.12/04) - Pravilnik o načinu 
sticanja i prometa vlastitih dionica (Službene novine FBiH, br. 12/04)

85. Paris Convention for the Protection of Industrial Property (1883) - Pariška konvencija 
za zaštitu industrijskog vlasništva (1883)

86. Patent Law (The Offi cial Gazette of Bosnia and Herzegovina, 53/10) - Zakon o 
patentu (Službeni glasnik BiH, 53/10) 

87. Principles of European Contract Law (1999) - Načela evropskog ugovornog prava 
(Landova načela) iz 1999. godine

88. Regulation on Agreements of Minor Importance (Offi cial Gazette of BiH, 85/05 and 
34/10) - Odluka o utvrđivanju sporazuma male vrijednosti (Službeni glasnik BiH, 
85/05 i 34/10)

89. Regulation on Amount of Administration Taxes Relating to the Practices Before the 
Council of Competition (Offi cial Gazette of BiH, 30/06 and 18/11) - Odluka o visini 
administrativnih taksi u vezi sa procesnim radnjama pred Konkurencijskim vijećem 
(Službeni glasnik BiH, 30/06 i 18/11)

90. Regulation on Block Exemption Granted to Agreements on Distribution and Servicing 
of Motor Vehicles (Offi cial Gazette of BiH, 16/06) - Odluka o skupnom izuzeću 
sporazuma o distribuciji i servisiranju motornih vozila (Službeni glasnik BiH, 16/06)

91. Regulation on Block Exemption Granted to Certain Categories of Agreements 
Between Companies Operating on the Same Level of Production or Distribution Chain 
(Horizontal Agreements) (Offi cial Gazette of BiH, 15/06) - Odluka o grupnom izuzeću 
sporazuma između privrednih subjekata koji djeluju na istom nivou proizvodnje 
odnosno distribucije (horizontalni sporazumi) (Službeni glasnik BiH, 15/06)

92. Regulation on Block Exemption Granted to Certain Categories of Agreements Between 
Companies Operating on Different Levels of Production or Distribution Chain (Vertical 
Agreements) (Offi cial Gazette of BiH, 18/06) - Odluka o grupnom izuzeću sporazuma 
između privrednih subjekata koji djeluju na različitim nivoima proizvodnje odnosno 
distribucije (vertikalni sporazumi) (Službeni glasnik BiH, 18/06)

93. Regulation on Block Exemption Granted to Certain Categories of Technology Transfer 
Agreements (Licence and Know-How Agreements) (Offi cial Gazette of BiH, 15/06) 
- Odluka o skupnom izuzeću sporazuma o prenosu tehnologije, licenci i know how 
(Službeni glasnik BiH, 15/06)

94. Regulation on Block Exemption Granted to Insurance Agreements (Offi cial Gazette 
of BiH, 15/06) - Odluka o grupnom izuzeću sporazuma o osiguranju (Službeni glasnik 
BiH, 15/06)
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95. Regulation on buildings and operations which are of importance for the Federation 
of Bosnia and Herzegovina and on building, activities and operations which could 
to a great extent affect the environment, life and the health of people of the 
Federation of Bosnia and Herzegovina and wider, the consent for which is issued 
by the Federal Ministry of Physical Planning (The Offi cial Journal of the Federation 
of Bosnia and Herzegovina, 85/07, 29/08) - Uredba o građevinama  i zahvatima od 
značaja za Federaciju Bosne i Hercegovine i građevinama, djelatnostima i zahvatima 
koji mogu u znatnoj mjeri uticati na okoliš, život i zdravlje ljudi Federacije Bosne 
i Hercegovine i šire, za koju urbanističku saglasnost izdaje Federalno ministarstvo 
prostornog uređenja (Službene novine Federacije BiH, 85/07, 29/08)

96. Regulation on construction site, required documentation at a construction site and 
on participants in the construction (The Offi cial Journal of the Federation of Bosnia 
and Herzegovina, 48/09, 75/09, 93/12) - Uredba o uređenju gradilišta, obaveznoj 
dokumentaciji na gradilištu i učesnicima u građenju (Službene novine Federacije 
BiH, 48/09, 75/09, 93/12)

97. Regulation on Defi nition of a Dominant Position (Offi cial Gazette of BiH, 18/06 and 
34/10) - Odluka o defi nisanju kategorija dominantnog položaja (Službeni glasnik 
BiH, 18/06 i 34/10)

98. Regulation on Notifi cation and Criteria for Assessing a Concentration (Offi cial 
Gazette of BiH, 34/10) - Odluka o načinu podnošenja prijave i kriteriji za ocjenu 
koncentracija privrednih subjekata (Službeni glasnik BiH, 34/10)

99. Regulation on Precise Defi nition of the Method of Periodical Fines (Offi cial Gazette 
of BiH, 31/06) - Odluka o bližem defi niranju načina periodičnog plaćanja kazni 
(Službeni glasnik BiH, 31/06)

100. Regulation on spatial standards, urban – technical conditions and norms to prevent 
the creation of architectural and urban barriers for persons with reduced physical 
capabilities (The Offi cial Journal of the Federation of Bosnia and Herzegovina, 
48/09) - Uredba o prostornim standardima, urbanističko - tehničkim uslovima i 
normativima za sprečavanje stvaranja arhitektonsko-urbanističkih prepreka za lica 
sa umanjenim tjelesnim mogućnostima (Službene novine Federacije BiH, 48/09)

101. Regulation on standards, criteria and method of construction of shelters and 
technical norms for the control of the correctness of shelters (The Offi cial Journal 
of the Federation of Bosnia and Herzegovina, 21/05, 59/07) - Uredba o mjerilima, 
kriterijima i načinu izgradnje skloništa i tehničkim normativima za kontrolu 
ispravnosti skloništa (Službene novine Federacije BiH, 21/05, 59/07)

102. Regulation on technical features which must be met by building in terms of the 
safety and the method of using and maintaining buildings (The Offi cial Journal of 
the Federation of Bosnia and Herzegovina, 29/07, 71/08) - Uredba o tehničkim 
svojstvima koje građevine moraju zadovoljavati u pogledu sigurnosti te načina 
korištenja i održavanja građevina (Službene novine Federacije BiH, 29/07, 71/08)
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103. Regulation on the Defi nition of a Relevant Market (Offi cial Gazette of BiH, 18/06 
and 34/10) - Odluka o utvrđivanju relevantnog tržišta (Službeni glasnik BiH, 18/06 
i 34/10)

104. Regulation on the Procedure for Granting Immunity from Fines (Leniency Policy) 
(Offi cial Gazette of BiH, 34/10) - Odluka o proceduri ublažavanja odnosno 
oslobađanja od kazne (leniency policy) (Službeni glasnik BiH, 34/10)

105. Regulation on type, content, marking and storing, control and validation of the 
investment and technical documentation (The Offi cial Journal of the Federation of 
Bosnia and Herzegovina, 33/10) - Uredba o vrsti, sadržaju, označavanju i čuvanju, 
kontroli i nostrifi kaciji investiciono-tehničke dokumentacije (Službene novine 
Federacije BiH, 33/10)

106. Special Usances on Construction (The Offi cial Gazzette of the SFRY 18/77) - Posebne 
uzanse u građevinarstvu (Službeni list SFRJ 18/77)

107. Trade Law of Bosnia and Herzegovina (1883) - Trgovački zakonik za Bosnu i 
Hercegovinu (1883)

108. Trademark Law (The Offi cial Gazette of Bosnia and Herzegovina, 53/10) - Zakon o 
žigu (Službeni glasnik BiH, br. 53/10)

109. Treaty establishing the European Economic Community (1957) - Ugovor o osnivanju 
Evropske ekonomske zajednice (1957)

110. Treaty of Rome (1957) - Rimski sporazum (1957)
111. Uniform Commercial Code (1952) - Jednoobrazni trgovački zakonik (1952)
112. Uniform Commercial Code (1958) - Američki Jednoobrazni trgovački zakonik (1958)
113. Vienna United Nations Convention on Contracts for the International Sale of Goods  

- Bečka konvencija Ujedinjenih naroda o međunarodnoj prodaji robe od 1980.
godine
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